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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JASON MELENDEZ
Plaintiff,

V- No. 16€v-1497(RJS)
OPINION AND ORDER

CITY OF NEW YORK et al.

Defendant

RICHARD J. SULLIVAN, District Judge:

Plaintiff Jason Melendez brings this action against the City of New ({tloek‘City”) and
former and current employees of the City’s Police Department (“NYPD”)otlte New York
County District Attorney’s Office (“DANY?”), alleging claims famalicious prosecutiorracial
discrimination,intentional infliction of emotional distress, and assorted constitutional violations
Now before the Court is Defendantabtion to dismiss the First Amended Complaint (Doc. No.
12 (“Amended Complaint” or “FAC")) pursuant to Federal Rule of Civil Procedure 12(b)(6)
(Doc. No. 56.) For the reasons set forth below, Defendants’ metgranted.

|. BACKGROUND
A. Facts

Plaintiff, a white Hispanic mamlleges that on the night of June 10, 2010hsreturning

home aftehaving drinks with co-workers at the antique shipping company where he woréed as

shipping clerk. (FAC 11 8, 21 33While waiting for an uptown expressibway at Grand Central

I The following facts are drawn from the Amended Complaint. Ingwimthis motion, the Court has also considered
Defendants’ brief in support of their motion (Doc. No. 57), Plaintifigosition brief (Doc. No. 59), Defendants’
reply (Doc. No. 64), anthe premotion letters and pfmotion conference transcript (Doc. Nos. 30, 36, 39, 43, 48,
51, 62).
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Terminal Plaintiff was allegedly approachdéy two men- Jovan Haulsey and Jordan Lake (the
“Assailants”)— who attempted to rob him of his smart phorid. §{ 21.) A fight ensued between
Plaintiff and the Assailants, both of wim are black men(Id.  22) As the fightprogressed,
Plaintiff removed his employassuedbox cutter from his pockdb defend himself. I4. { 23)
By the end of the fight which was partially captudeon video and audio recordingsPlaintiff
wasoverpowered, lost consciousness, auaffered a severe facial laceratiame or both of the
Assailants also sustained slashing wounttk g 23, 24. When Plaintiff regained consciousness
he was taken tthe hospitalwhere he was interviewed Iefendants Lieutenant Keith Singer
and Detective Alexander Sepulveafahe NYPD. (d. 11 25, 3133) Singer later draftedreport,
memorializingPlaintiff’'s account of the Gran@entral fight; in his report Singexpressed doubt
aboutPlaintiff's claim that thdight beganwith an attempted robberyld( { 35.)

Meanwhik, the Assailants, who were alsospitalizedwerearrested for their role in the
assault. 1. 1 26.) While Lake took responsibility for slashing Plaintiff's faseth Lake and
Haulseydenied that they had tried to steal Plaintiff's phoneraaahtaired that they acted in self
defense after Plaintifhitiated the conflictandpulled out a knife. Id.) Although the Assailants
weresubsequentlindictedand eventually pleaded guilty &ssault and attempted assahiarges
(id. 1 59, Defendant Assistant District AttorndyADA”) Judith Lewislater convene@d New
York County Grand Juryto assess wheth@&laintiff should be chargedith assault and attempted
assaulbased onthe crosscomplaint made by the Assailantsd. ([ 29, 55. On August 13, 2010,
the grand jury did in fact indict Plaintiff and a warraras issued for Plaintiff's arrest, though it
was never served (Id. 55, 56.) Indeed,Plaintiff alleges that he never received any notice
whatsoevefrom DANY or the NYPD tlat he had been indicted athdita warranhad been issued

for his arrest. Ifl. T 79.)



Nevetheless, in the ensuing months and yeRlaintiff enduredseveral brief detentions
by law enforcemenrdisa result of his arrest warrarfeor examplein January 201Ipolice officers
conducted a traffic stop and informed Plairttif&this name was associated withaarest warrant
though they provided nadditional information. Id.  59.) Eight months latem iSeptember
2011,police officers searched Plaintiff'sabkpack, seized box cutters, ardested Plaintiffand
althoughPlaintiff pleaded guilty talisorderly conducand wageleased on his own recognizance
he was detained an additional deg/a result of the assault warrafid. 11 @-64.) Similarly,
when Plaintiff returned to New York Cifyom an international trip in March 201Bransportation
Security Administratiorofficers at the airport detained Plaintiff for more than ninety minutes as a
result of the outstanding arrest warrandl. {67.) Finally, on June 27, 2013, Plaintiff was steg
by a New York State Trooper, whisformed Plaintiffthathe was the subject of an outstanding
arrest warrant andetainedPlaintiff for severalhours at the state police barracksd. { 69.)
Plaintiff was hereafter transported to the Bronx, where he was held ovehdafghefinally being
arraignedin New York State Supreme Court, New York Countythearrest warranfor the
alleged Grand Central assaulid. f 70.) Plaintiff was detained for five day®fore he was finally
released on his own recognizance on July 2, 2039 76, 77.)ThereafterPlaintiff was forced
to makenumerouscourt appearances in his case before the indictment was finally dismissed on
September 18, 2014 as a result ofeesly trial violation. I¢. 11 76, 78see alsd\.Y. Crim. Proc.
Law § 30.30.)

B. Procedural History
Plaintiff commenced this action by filing an initial complaoam February 26, 2016 (Doc.

No. 1.) In April, Plaintiff amended his complaingsartingclaims formalicious prosecution and



other constitutional violations pursuant to 42 U.S.C. § 9@@jal discrimination pursuant to 42
U.S.C. § 1981, conspiracy to deprive Plaintiff of constitutional rights pursuant to 42 US.C. §
1983 andl985, andmalicious prosecution and intentional infliction of emotional disttester
New York state law. The Amended Complaint names NYPD Lieutenant SindeDfficer
Sepulveda along with their supervisors, Chief Raymond Diafapthin Donohuécollectively,

the “NYPD Defendant$, andAssistant District Attorneytewis, AlyssaGunther, andVilliam
Mahoney the latter two overseeirthe prosecution of Plaintiff's case in New York County after
Lewis procured the indictmer(tollectively, the “DANY Defendants,” and with the NYPD
Defendants, the “Individual Defendants”). Plaintiff also asserts clagaissithe City for failure

to supervise the NYPD and DANY pursuant to 42 U.S.C. § 1983vammell v. Department of
Social Services of the City obN York 436 U.S. 658 (1978), and for respondeat superior under
New York state law. Among other thingsPlaintiff arguesthat he was denied notice and an
opportunity to testify before the grand jury before it returned an indictment, wisighec inhis
multiple detentionsind his wrongful prosecution.

On June 22, 2016he DANY Defendants submitted a letteotionarguing that the claims
against them should be dismissed because their conduct was protected by abselutopeds
immunity. (Doc. No. 42 see alsdoc. No. 52) On September 9, 2016, the NYPD Defendants
and the City filed their motion to dismiss pursuant to Rule 12(b)(6), arguing that fPlagati
failed to state a claim with regard to every claim for rel{€oc. N&. 56, 57) Plainiff responded
to both sets of motions on September 28, 2016 (Doc. Nos. 58, 59), and the motions were fully

briefed as oDctober 11, 20165eeDoc. Na 64).

2 Specifically, Plaintiff alleges violations of the First Amendreifree Speech Clausthe Fourth Amendment’s
Search and Seizure Claugbe Fifth and Fourteenth Amendments’ Due Process Clause and Equali&rotec
component/Clause, the Sixth Amendment’s right to counsel, and the Nirghdknent. (FAC 1 134.)
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[I. LEGAL STANDARD

To survive a motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure, a complaint must “provide the grounds upon which [the] claim ra3tSI"Commc’ns,
Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d CiR2007) see alsdred. R. Civ. P. 8(a)(2) &
pleading that states a claim falief must contain . . a short and plain statement of the claim
showing that the plader is entitled to relief . . . .")lo meet this standardl|gintiffs must allege
“enough facts to state a claim to relief that is plausible on its fagell’ Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007)A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendebieifli the misconduct
alleged.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009)n reviewing a Rule 12(b)(6) motion to
dismiss, a court must accept as true all factual allegations in the complaiithanall reasonable
inferences in favor of the plaintiff ATSI Commcis 493 F.3d at 98.However, that tenets
inapplicable to legal conclusionslgbal, 556 U.S. at 678Thus, a pleading that offers only “labels
and conclusions” or “a formulaic recitation of the elements of a cause of actlomotvdo.”
Twombly 550 U.S. at 555.If the plaintiff “ha[s] not nudged [its] claims across the line from
conceivable to plausible, [its] complaint must be dismissédl.at 570.

[ll. DisCUSSION
A. Federal Claims

Plaintiff asserts federal claims for constitutional violations pursuargdbd® 1983racial
discrimination pursuant to Section 1981, conspiracy to commit constitutional violationsupiurs
to Sectiols 1983 and 985, andVionell claims formunicipalliability. Each of these claims, with

the exception of th&lonell claims, is asserted agairadl Defendants. The Court considers each



claim in turn, beginning with the DANY Defendants, proceeding to the NYPD Defes)ydand
concluding with the municipal liability claims against the City.

1. DANY Defendants

Despite bringing suit againgtethree DANY ADAs Plaintiff conceds that the DANY

Defendants are shielded by absolute immunity because all alleged actions vesreintak
furtherance of the core prosecutorial advocacy function. (Doc. No. 59 at 34¢ also Buckley
v. Fitzsimmons509 U.S. 259, 273 (1993) (“[A]cts undertaken by a prosecutor in preparing for the
initiation of judicial proceedings or for trial, and which occur in the course ®fdie as an
advocate for the Statare entitled to the protections of absolute immunityVgney v. Monroe
Cty, 587 F.3d 113, 1222 (2d Cir. 2009).As a resultPlaintiff has withdrawrfthe complaint
against all prosecutors.” (Doc. No. 59 at 24.) Accordinbkyclaims asserted agairtkeDANY
Defendants are dismissed

2. NYPDDefendants

a. Section1983 Claims

“To state a claim unddiSection] 1983, a plaintiff must allege that (1) the challenged

conduct was attributable at least in part to a person who was acting under colar [@vstand
(2) the conduct deprived the plaintiff of a right guaranteed under the Constitution of tbd Uni
States.” Snider v. Dylag188 F.3d 51, 53 (2d Cir. 1999k is “well-settled” Second Circuit law
“that personal involvement of defendants in alleged constitutional deprivations isGuEiedo
an award of danges under § 1983.'Spavone v. N.Y. State Dept. of Corr. Seff&9 F.3d 127,
135 (2d Cir. 2013) (quotinGolon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995). Furthermore,
Section 1983 does not countenance respondeat superior or supervisory li8aditgbal 556

U.S. at 676. As noted above, the unlawful conduct alleged here incwtls for malicious



prosecutionas well as an undefined set of claims made with reference to five different
constitutional amendmentsSuch claims, whether brought through Section 1983 or state law, are
analyzed pursuant to the same standards as the applicable state |&@ddyizegwu v. Friedman
605 F. App’'x 27, 29 (2d Cir. 2015)pcks v. Tavernier316 F.3d 128, 134 (2d Cir. 2003The
Court will address eaadh turn.

i. Malicious Prosecution

For Plaintiff to prevail on his SectiatP83 malicious prosecution claim, traust show a
violation of his rights under the Fourth Amendment and must establish the elements of a
malicious prosecution claim undeast law. Manganiellov. City of New York612 F.3d 149,

161 (2d Cir. 2010)(citations omitted).“To establish a malicious prosecution claim under New
York law, a plaintiff must prove ‘(1) the initiation or continuation of a criminal pealing against
plaintiff; (2) termination of the proceeding in plaintiff's favor; (3) lack ppbbable cause for
commencing the proceeding; and (4) actual readie a motivation for defendant’s actiohsld.
(quotingMurphy v. Lynn118 F.3d 938, 94(2d Cir.1997); see= also Broughton v. Statef New
York 37 N.Y.2d 451, 457 (1975).

The NYPD Defendants move to dismiss the malicious prosecution claim, arguing tha
Plaintiff's own pleadings demonstrate that (1) Defenda®se not involved in the initiation or
continuation of criminal proceedings against Plaintiff; (2) the prosecution wasoded by
probable cause, an8)(Defendants did not act witinalice. Because Plaintiff has failed to plead
that any of the NYPD Dehdants were involved in the initiation or continuation of criminal
proceedings against Plaintifie Court need not consider Defendants’ second and third arguments

While “New York law imposes a presumption that a prosecutor exercises his own

independenjudgment in deciding to prosecute a criminal defenda@il/inan v. Marsh &



McLennan C0s$.868 F. Supp. 2d 118, 128 (S.D.N.Y. 2012), police officersneaerthelesbe
held responsible for “initiat[ing] prosecution by filing charges or othetusatory instruments,”
Cameron v. City of New Yqrk98 F.3d 50, 63 (2d Cir. 2010)A police officer may also be
responsible for initiating or continuing a prosecution where facts indicate thaffiter was
heavily involved in the prosecution by, for examplactively elicit[ing] inculpatory statements”
from potentially incredible witnesses, staying in close and regular ¢omilcthe prosecutor
responsible for the case, and signing a complaint responsible for the proseSe&dianganiello
612 F.3d at @3. Here, Plaintiff fails to make allegations that could satisfy this standairgt,
Plaintiff explicitly pleads that it wa8DA Lewis, not one of the NYPD Defendants, who initiated
his prosecution by obtaining a grand jury indictmer8eefFAC § 55.) Second, Plaintiff alleges
only minor involvementby the NYPD Defendants the events leading to his prosecution.
Specifically, Plaintiff allegesthat DefendantsSinger and Sepulveda were responsible for
interviewing Plaintiff in the hospitalecording his statement, and memorializing both in a police
report(see id.f1 31, 33, which allegedlyquestionedlaintiff’'s account of the events at Grand
Central. [d. 11 35 36.) The Amended Complaint is even thinner in its treatment of Diaz and
Donohue. In fact, Plaintiff's only allegation against Diaz is that he reviewddapproved
Singer’s reportif. 1 37, and the Amended Complaint makas mentionof Donohue’s
involvementwhatsoever Clearly, these allegationsinvolvingthe taking ofa statement anithe
drafting ofa police report- are insufficient to constitute the requisite personal involvement of
Defendants in initiating Plaintiff's prosecutiandeed there is no kegation thatiny of the NYPD
Defendants were involved in tlygand jury proceedings @tayed arole in executing Plaintiff's
arrest See, e.glLevy v. City of New Yor®35 F. Supp. 2d 575, 588-89 (E.D.N.Y. 2013) (stating

that even police officer involvement in anrest without more is insufficient for a malicious



prosecution claim)Brandon v. City of New York05 F. Supp. 2d 261, 2445 (S.D.N.Y. 2010)
(holding that defendants lacked “requisite personal involvement to be liable” wheredirenot
involved “in any of the post-arrest conduct that led to [plaintiff's] prosecution”).

Accordingly, becausePlaintiff has not alleged thahe NYPD Defendantsnitiated
Plaintiff's prosecution, the Court dismisses the malicious prosecution clains&gaim

il. Free Speech Claim

Plaintiff nextasserts that Defendants violated his FAnstendment right to free speech,
though it is difficult to discern the precise contours of this cldtaintiff, who is represented by
counselappears to be taking the position that the DANY Defendaoitsted his First Amendment
rightsby failing to give him anopportunity to testify before the grand jurBut while New York
law doesprovidethatindividuals whoface criminal charge have the right tdestify beforethe
grand juryin some circumstanceshe lawonly requireghatnoticebe givento individualswho
havealready beegharged ima criminal complaint for the crime thgtthe subject of the pending
grand jury indictmentSeeN.Y. Crim. Proc. Law 8§ 190.50(5)(a). Thus, because Plaintiff had not
previously been named mfelony complaint, he had rsptatutoryright to be notified about the
grand jury proceeding.See, e.g.People v. McNamara®9 A.D.3d 1248, 124%0 (4th Dep't
2012). In any event, the fact #t New York State provides certain rights to criminal defendants in
grand jury proceedings does not mean that those righikesse guaranteed by the United States
Constitution. Not surprisinglylaintiff hasprovided no authority for the propositidmtthe First
Amendmenguarantees the right of criminal defamds to testify in a grand juryin fact, the law
is clear thadefendants have no such rigitsee Flores v. LeyWo. 07cv-3753 (JFB) (WDW),
2008 WL 4394681, at *1IE.D.N.Y. Sept. 23, AWB) (“[I]t is axiomatic that there is no

constitutional right to testify before the grand juryByrwell v.Superintendent of Fishkill Corr.



Facility, No. 06¢v-787 (JFK), 2008 WL 2704319, at *8 (S.D.N.Y. July 10, 200BYoreover,
even if such @onstitutionalight existedany violation would have been committecthy DANY
Defendants, against whom Plaintiff has withdrawn all claims. None of the regaPD
Defendants are plausibly alleged to have interfered with Plaintiff's sugpigge to testify in the
state grand jury. Accordingly, the Court dismisB&sntiff's inchoate First Amendment claiom
a variety of grounds.

lii . Fourth Amendment Claim

Plaintiff alsoasserts that Defendants violated his Fourth Amendment rights to beofree f
unlawful searches and seizuré@nce againPlaintiff's constitutional clainms not entirely clear
but judging from his opposition brief, he appetd be asserting thais Fourth Amendmentghts
were violated when he was *“indicted, searched and detained multiple times, amedted
arraigned.” (Doc. No. 59 at 8.)But as noted abovehe AmendedComplaint is bereft of any
allegations that anyamed\YPD Defendardg wereinvolved in his arrest, arraignmentgdiotment,
detention or search. And even if Plaintiff could plead facts against the named Defenlkesgs, t
claims appear to be malicious prosecution false arrest claims masqueradiag Fourth
Amendmentviolations This is a norstarter sincethe Court has already dismissed Plaintiff's
malicious prosecution clainandPlaintiff has stated, through his counsel, that he idbrnioging a
false arrest clainiseeDoc. No. 62 at 23:24).

Although the Amended Complaint does assert one September 2011 incident when police
officers searched Plaintiff's backpack (FAC 9) 6this claim s also fatally deficient sind&aintiff
does not allege that any of the named Defendants in this case were invaheskearch, andn
any eventPlaintiff concedes that he gave the police officers consent to seddch.Sge, e.g.

Schneckloth v. Bustamontél12 U.S. 218, 219 (1973) (“[O]nef the specifically established

10



exceptions to the requiremsmf both a warrant and probable cause is a search that is conducted
pursuant to consent.”) Accordingly, Plaintiff has failed to allege a viable Fourth Amendment
claim.
iv. Due Process Claim

Plaintiff also asserts that the NYPD Defendants violated his rigiduto preaess®
Although tis argument is likewise undeveloped dadfrom clearjt appearshatPlaintiff’'s due
proces<laim, like his First Amendment claims premised orthe DANY Defendantdailure to
inform Plaintiff of his right to testify befor¢he stategrand jury. (FAC 11 41, 46.pnce again,
because Plaintiff hasvithdrawn his claims against the DANY Defendants and makes no
allegations that the remaining NYPD Defendants were in any way involved wignamd jury
proceeding, the Court dismisses afreestanding due process claim Plaintiff might havéhis
regard

v. Equal Protection Claim

Plaintiff next asserts a claim under the Equal Protection Claaggjingthat he was
arrested and prosecutezhly because he is Hispanicln order to establish #&ourteenth
Amendment selective enforcement claim, Plaintiff must “show both (1) beatvps] treated
differently from other similarly situateithdividuals and (2) that such differential treatment was
based on ‘impermissible considerations such as race, religion, intent to mhimmnish the
exercise of constitutional rights, or malicious or bad faith intent to injure sopér Harlen
Assocs. v. Inc. Vill. of Minegl®273 F.3d 494, 49@2d Cir. 2001) (quotind-aTrieste Rest. &

Cabaret v. Vill. of Port Chested0 F.3d 587, 590 (2d Cir. 1994)ere, Plaintiffs allegation of

3 While Plaintiff references both the Fifth and Fourteenth Amendmenis’Pocess and EquRlotection Clause
Plaintiff only asserts claims against state officials, and thus fails toastdsén under the Fifth, which relates only to
federal government actionSee, e.g.United States v. Windsot33 S. Ct. 2675, 2693 (2013) (citing U.S. €nn
amend. V andolling v. Sharpe347 U.S. 497, 499 (1954)).
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disparate treatment is wholly conclusory. #tees no@llegethat he was treated any differently
from anysimilarly situatednon-Hispanic individualsand hemakes no referencghatsoeveto
how the NYPD or DANY ha& handled similar cases where there are arosglaints of assault.
Without more, Plaintiff'sperfunctoryselective enforcement claicannot survive a motion to
dismiss.
vi. Right to Counsel Claim

Like Plaintiff's other inchoate constitutional claintss assertion of a denial of his Sixth
Amendment right to counsel is highly conclusory andeveloped.The Court notes that the Sixth
Amendment right to counsel does not attach antitfendant’s “first appearance before a judicial
officer at which a defndant is told of the formal accusation against him and restrictions are
imposed on his liberty.”Rothgery v. Gillespie Cty554 U.S. 191, 194 (2008). Accordingly,
Plaintiff had no Sixth Amendment right to counsel until he was presented on the indiatrden
arraigned in 2013NeverthelessPlaintiff pleads no facteven after the date of his arraignment
that ould plausibly give rise to a Sixth Amendmelenialof-counselclaim, and the Court thus
dismisseshis claim as well

vii. Ninth Amendment Claim

Plaintiff nextasserts aagueNinth Amendment claim. That Amendment states that the
“enumeration in the Constitution, of certain rights, shall not be construed to deny oagéspa
others retained by the people.” U.S. Const., amend. IX. The Ninth Amendmwemver, does
not provide any individual rights that can suppoduitunder Section 1983See LicoriskDavis
v. Mitchell No. 12-cv-601 (ER),2013 WL 2217491, at *10 (S.D.N.Y. May 20, 201B)jssey v.
Phillips, 491 F. Supp. 2d 569, 586 (S.D.N.Y. 200B)ni v. Zwirn 886 F. Supp. 270, 2890

(E.D.N.Y. 1995)cf. Barnett v. Carberry420 F. App’x 67, 692d Cir. 2011)“Nor does the Ninth
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Amendment provide ‘an independent source of individual rights; rather, it provides afrul
constuction that we apply in certain cases.” (quotiienkins v. Comm'©483 F.3d 90, 92 (2d Cir.
2007))). Accordingly, Plaintif§ Ninth Amendmentlaim must also be dismissed.
viii. Conspiracy

Plaintiff also alleges that Defendants were engaged in a conspiracy teedeijoni of
constitutional rights in violation of Section 1983. To plausibly assert a Section 1983 aonspir
claim, Plaintiff must allege “(1) an agreement between two or moeeatadrs or between a state
actor and a private entity; (2) to act in concert to inflict an unconstitutional jigndy(3) an overt
act done in furtherance of that goal causing damagdeatigburn v. Culbertsqr200 F.3d 65, 72
(2d Cir. 1999);see alsoCiambriello v. Cty. of Nassaw?92 F.3d 307, 3245 (2d Cir. 2002).
Importantly, Plaintiff must allege specific instances of misconduct; “diffuse and exmansiv
allegations are insufficient.Ciambriello 292 F.3d at 325 (quotirigwares v. City of New York
985 F.2d 94, 100 (2d Cir. 1993)yerruled on other grounds by Leatherman v. Tarrant Cty.
Narcotics Intelligence & Coordination Unib07 U.S. 163 (1993))Here, Plaintiff once again
makes only “conclusory, vaguer general allegations that . [D]efendants have engaged in a
conspiracy,” thus warranting dismisséd. But conclusory assertions asiédgintiff’'s conspiracy
claim must also fail becausas set forth above, the Couras dismissd all of Plaintiff's
constitutional claims asgedpursuant to Section 198%ee, e.gMitchell v. Cty. of Nassaw86
F. Supp. 2d 545, 564 (E.D.N.Y. 2011) (“As it has been established that there was no coratituti
violation, there can be no conspiracy.Accordingly, Plaintiff's conspiracy claimustalsobe

dismissed.
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IX. Supervisory Liability

Notwithstanding the sparseor in the case of Donohuapn-existent— allegations of
personal involvement by supervisors, Plairdiéivotegparagraphs of his Amended Complamt
an attempt to allege supesory liability. (FAC {1 11925.) Although here areseveral narrow
circumstances which a supervisamayhavesufficient personal involvement a subordinate’s
constituional violationto be deemedndepenéntly liable under Seicn 1983,see Colon v.
Coughlin 58 F.3d 865, 873 (2d Cir. 19959ach of these scenarios reqgithat a subordinate
actually commited a constitutional violation in the first place. Therefore, stheeCourt has
dismissed all of Plaintiff’'s Section 1983 claims, there is no Hasisssertinga supervisory
liability claim.

b. Section1981 Claim

Plaintiff asserts a discrimination claim under 42 U.S.C. § 1981, arguin@éfabdants
intentionally mistreatetim because he is“avhite Hispanic. (FAC {1 12#32.) Under Section
1981, “[a]ll persons within the jurisdiction of the United States shall have the sante rigto
make and enforce contracte sue, be parties, give evidence, and to the full and equal benefit of
all laws and proceedings .as is enjoyed by white citizens.” 42 U.S.C. § 1981Fstablishing
a Section 1981 claim requires alleging fast®wingthat (1) plaintiff is a member of racial
minority, (2) defendants intended to discriminate on the basis of race, and @dtmination
concerned one of the statute’s enumerated activies.Brown v. City of Oneon@21F.3d 329,
339 (2d Cir. 2000). A claim of racial discrimination requires that the plaipeifcally allege
“circumstances giving rise to a plausible inference of racially discriminattepnt.” Yusuf v.

Vassar Coll. 35 F.3d 709, 713 (2d Cir. 1994):Conclusory allegationsof racially motivated
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animus are insufficient."Johnson v. City of New Yqr&69 F. Supp. 2d 444, 450 (S.D.N.Y. 2009)
(quotingYusuf 35 F.3d at 713).

Here, Plaintiff alleges he is Hispanandthus a member of a racial minorit§gee Vill. of
Freeport v. Barella814 F.3d 594, 6605 (2d Cir. 2016). However, PlaintiffsSection 1981
claim fails becauskehas not adequately pleaded sieeond and third elements of the claithat
is, Plaintiff offers nothing more than conclusory allegations in support of the contenttdheha
treatment he suffered wése result of discriminatoryntent. See, e.gBentley, Jr. v. Mobil Gas
Station 599 F. App’x 395, 396 (2d Cir. 2015) (“A plaintiff's naked allegation that the defendant
acted based on the plaintiff's race and color is too conclusory to survive a nootd@miss’);
Yusuf 35 F.3dat 74. Put simply, he mere allegatiothat Deendantsaarewhite, the Assailants
are black, and Plaintiff is a “white Hispanic” ismsufficient, without more, to establish
discriminatory intent.SeeYusuf 35 F.3d at 718affirming dismissal of Sectioh981 claim where
complaint’s only racdinked allegation was that plaintiff was a different race than defendants).
Accordingly, Plaintiffs Section 198klaim must likewise be dismissed.

c. Section1985Claim

Plaintiff also asserta conspiracy claiminder Section 1985(3)To assertsuch aclaim,
Plaintiff mustplead(1) a conspiracy; (2) for the purpose of depriving, either directly orenty,
any person or class of persons of equal protection of the laws, . . . ; (3) an atierahae oftie
conspiracy; (4) whereby a person is . . . deprived of any right of a citizte afnited States.”
Brown, 221 F.3d at 341 (alterations in original) (quotM@n v. Donaldson, Lufkin & Jenrette
Sec. Corp.7 F.3d 1085, 1087 (2d Cir. 1993). The corepy at issue must be motived by racial
animus. Id. Here, the conspiracy claims against the NYPD Defendants fail beeausiscussed

above, Plaintiff has not plausibly alleged an equal protection or any constitutioratioviol
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Furthermore, he does not allege facts that would support the plausible inferertbe ti&PD
Defendants formed the requisite agreement and committed an overt act in feghefahat
agreemeninsteadpinning his claims on insufficient conclusory assertiddse Gallop v. Chengy
652 F.3d 364, 369 (2d Cir. 2011). Accordingly, the conspiracy claim against the NYPD
Defendantsnust also belismissed.
3. Monell Liability

Plaintiff also claims that, pursuant ktonell v. Department of Social Servicd86 U.S.
658 (1978), the 1By, through the NYPD and DANY, is vicariously liable for Plaintiff's maliago
prosecution and other constitutional violatio® state dMonell claim against a municipality, a
plaintiff must allege: “(1) an official policy or custom that (2) causes the plaiatifé subjected
to (3) a denial of a constitutional rightWray v. City of New Yorkd90 F.3d 189, 195 (2d Cir.
2007) (citation omitted). As these elements indiddanell does not provide a separate cause of
actionagainst a local government for violations un8ertion1983. Segal v. City of New Yark
459 F.3d 207, 219 (2d Ci2006) Rather, it extends liability to a municipal orgemation where
that organizatiors failure to train, or the policies or custorhattit has sanctioned, led’te that
is, caused- an underlying “constitutional violation.”Id. Under Monell, “to ensure that a
municipality is not held liable solely for the actions of its employee, cooutst apply rigorous
standards of culpability and causatiofirichardson v. N.Y.C. Health & Hosps. Coido. 05cv-
6278 (RJS), 2009 WL 804096, at *21 (S.D.N.Y. Mar. 25, 2009) (citation omitted).

As discussed above, Plaintiff has withdrawn his claims against the DB&f¥ndants.
Furthermorethe Court has dismissed all of Plaintiff's constitutional claims against the NYPD

Defendants. AccordinglypecausePlaintiff has failed to plead the denial of any constitutional
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right that could serve as the foundatifor the imposition of municipal lidhkty, the Court
dismisses anionell claim against the Citgs well
B. State Law Claims

In addition to his federal claims, Plaintiff asserts state law claims for maliciossqution
and intentional ifliction of emotional distressas well as respondesitiperior claims against the
City of New York for those state law violations. These state law claims aresltbie Court
because 28 U.S.C. § 13@vantssupplemental jurisdictiom cases where Plaintiffs have alleged
both federal and state law claimdowever, Section 1367 also grants district courts the power to
decline supplemental jurisdiction when the court has dismissed all claims ovieiittiais original
jurisdiction. See28 U.S.C. 8§ 1367(c)(3). As the Second Circuit has instructed, inqasss
where all federal claims have been dismissed before trial, “the balance of factorsneitiered
under the [supplemental] jurisdiction doctrirgudicial economy, convenience, fairness, and
comity—will point toward declining to exercise jurigtion over the remaining stataw claims.”
Valencia ex rel. Franco v. Le816 F.3d 299, 305 (2d Cir. 2003) (quotidgrnegie-Mellon Univ.
v. Cohill, 484 U.S. 343, 350 n.7 (1988%ee alsdJnited Mine Workers v. Gibb883 U.S. 715,
726 (1966) (“[1]fthe federal law claims are dismissed before trialthe state claims should be
dismissed as well.”)Because this Court has dismissed all federal question claims in this case, the
Court declines to exercise supplemental jurisdiction over theseastatéaims and dimisses them
without prejudice.

I[\VV. CONCLUSION

In short, Plaintiff's Amended Complaint and his brief in opposition to Defendant’s

motion —is a hodgepodge of conclusory and undeveloped assertions that come nowhere close to

alleging thefacts necessary to supparty of Plaintiff's claims. Accordinglyfor the reasons set
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forth above, the Court GRANTS Defendants® motion to dismiss the Amended Complaint in its
entirety. The Clerk of Court is respectfully requested to terminate the motion pending at docket

number 56 and close this case.

SO ORDERED.
Dated: September 20, 2017 o~
New York, New York ; \

RICHARD J. SULLIVAN
UNITED STATES DISTRICT JUDGE
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