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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JESSICA GISINGERIndividually and On Behalf
of All Others Similarly Situated

Plaintiff, OPINION AND ORDER

—against- 16 Civ. 1564(ER)
PATRIACH PARTNERSaNdLYNN TILTON,

Defendants.

DALIBEL GARCIA, Individually and On Behalf
of All Others Similarly Situated

Plaintiff, 16 Civ. 1596ER)
—against-

PATRIACH PARTNERS, LC, and XYZ
ENTITIES 1-10,

Defendang.

WARREN EISENSTADT Individually and On Behalf
of All Others Similarly Situated 16 Civ. 2831ER)

Plaintiff,
—against-

PATRIACH PARTNERS, LC, and XYZ
ENTITIES 1-10,

Defendans.
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Ramos, D.J.:

In February and March 2016, three class actions were brought under tiaédadestate
Worker Adjustment and Retraining Notification (“WARNAt againsiDefendants Patriarch
Partners, LLCand itsaffiliates (together, “Patriarch”and Lynn Tiltort alleging that theyired
their employees without the required 60-day notice.

Pending before the Court d&aintiffs’ motionto consolidate the cases and Defendants’
cross motion to refer the casesBankruptcy Court. Théntee Plaintiffs ardessica Gisinger,
Dalibel Garcia, and Warren Eisenstadt.

For the reasons set forth below, Plaintiffedtion isSDENIED and Defendants’ motion is
GRANTED.

. Background
A. TransCare Corporation

TransCare Corporation and its affiliates (collectively, “TransCaredjaipd an
emergency medical transportation busine®seCompl. 1 9 GinsingerGarcia, and Eisenstadt
were all TransCare employees. Patriasrhinvestment firm founded by Tiltowas the sole
owner or held a vast majority of TransCare’s equity.at 7. In addition to being CEO of
Patriarch,Tilton was also the sole member of TransCare’s Board of Directors and was
responsible for “all financial and operational decisions nigdéransCare.”ld. at ] 8, 19.

On February 24, 2016, TransCare filed for Chapter 7 bankrupdcat  17. As a result,
and immediately thereafter, Plaintiffs and substantially all of Trams€Camployees were

terminated.ld. Plaintiffs allege that they did not receive any advance, written notice of the

L Only theGisingeraction names Tilton as a defendant.

2 All citations to “Compl.” refer to the Complaint filed in tk&isingeraction. (Doc. 1).



termination from either TransCare or tremious defendantdd. at 118. Plaintiffs also argue
that several of Patriarch’s executive employees, including Tilton, weoévet/in TransCare’s
financial and decision making processes and were “directly involved” in than&tiom
decision.Id. at 1 2, 7.

B. Legal Proceedings

TransCare filed its kruptcy petition on February 24, 201k re TransCare Corp.et
al., Case No. 6-10407-SMB (Bankr. S.D.N.Y.); Compl. { h7the petition, TransCare
represented by checkinghe appropriatboxes -that “[a]fter any administrativexpenses are
paid, no funds will be available for distribution to unsecured credit@sclaration of Kathleen
McKenna in Support of Defendants’ Moti¢iMcKenna Decl.”)(Doc. 30), Ex. B at 3. It
estimated that its number of creditorashetween 200999, that its estimated assets totaled
between approximatelyl®,000,001$50 million, andhat ithad between approximately
$50,000,001-$100 million dfabilities. Id. at 4.

OnFebruary 29, 2016, Gisinger and Eisenstadt filed class actions in the Sditaoh
and Eastern District of New York, respectivedyleging violations of the federal and New York
Warn Act. Seed. Exs. D & F. Gisinger named Patriarch and Tilton as defendants; Eisenstadt
namedonly Patriarch and its unknown affiliatekl. Gisinger alleges that Tilton and Patriarch
exercisedle factocontrol over Plaintiff and were employers as defined by both the federal and
New York WARN Act. Id. Ex. D, at 7-8.Similarly, Eisenstadt contendisat Patriarchand its
affiliates,werepartof a “single business enterprise” and tinas anemployer for the purposes
of the statutesld. Ex. F, at 13.Eisenstadt also asserts a breach of contract étaitast wages
pursuant to New York Business Corporation Law §638al) aquantum meruiclaim. Id. at

16-17. Two days later, on March 2, 2016, Garcia filed a class action in the Southerh d@istric



New York, almost identical to the suit filed by EisenstaégeMcKenna Decl. Ex. E. The
Eisenstadt matter was transferred to the Southernidish April 20, 2016.

Meanwhile m March 1, 2016Shameeka leranother former TransCare employee filed
an adversary proceeding, on behalf of herself and similarly situatedysegp]defore the
Bankruptcy Court asserting federal and New York WARN Act claims and clamspaid
wages under New York, Pennsylvania, and Maryland(féeem Adversary proceediriy. lenv.
TransCare Corp.Adv. Case N016-1033-SMB (Bankr. S.D.N.Y.)SeealsoMcKenna Decl.

Ex. C. In addition to TransCarégn named Patriarch, Tilton, and several of Patriarch’s
subsidiaries (togethelien Defendants”) as defendarasdalleged that TransCare and the len
Defendants were part of a “single employer group,” and that Tilton and Plateieercisede
factocontrol over TansCare.ld. at 56. len contends that the class is entitled to “administrative
priority status” pursuant to Bankruptcy Code 8 503(b)(1)(A) or, alternatively, waméypr

status, under 11 U.S.C587(a)(4) and (5)Id. at 3.

On April 1, 2016threeother former TransCare emplogeéled yet another class action
in Bankruptcy Couralleging federal and New York WARN Act violatioagainst TransCare,
Patriarch, and their respective affiliateseeln re TransCare Corp.Adv. Proc. Case No. 16-
10407SMB; McKennaDecl. H. However, on May 23, 2016, the Bankruptcy Court dismissed
the action, finding that it was “largely duplicative” of the len Complaint andcthragolidation
would not be beneficialln re TransCare Corp552 B.R. 69, 78 (Bankr. S.D.N.Y. 2016¢e
alsoMcKenna Decl. Ex..I Additionally, the Bankruptcy Court designated Outten & Golden,
LLP as interim class counsdld. Defendants claim thgtlaintiff's counsel in the len Adversary
proceedingand counsel for Patriarch and Tilton have already agreed to a discovery conference

pursuant to Rule 7026(f) of the Federal Rules of Bankruptcy and the second pretrialhocenfere



was scheduled for July 19, 2016. Reply Memorandum in Support of Defendants’ Motion to
Enforce Standing Order of Reference (“Def. Reply”) (Doc. 40), at 9.
Il. Procedural History

On May3, 2016, this Court grantdelaintiffs leave to file a motion to consolidate the
Gisinger, Garcia, andEisenstadfactions and appoint interim abass ounsel, which they filed
on May 12, 2016 (Doc. 21). On June 2, 2016, Defendants filed a cross motion to enforce the
standing order of reference automatically referring the actionsrtkr&gtcy Court. (Doc. 28).
On September 20, 2016, Plaintiffs informed this Court that they had filed a motion vemater
in the len Adversary proceeding for the “limited purpose of moving the BankruptaeytGou
defer consideration of any class certification motion until such time a€alig has ruled” on
Defendantsimotion to refer. (Doc. 54). The Bankruptcy Court denied Plaintiffs’ mot{m.
October 14, 2016, by a Proposed Order to Show CRlmetiffs sought tadefer class
certificationin the Bankruptcy Court proceeding pending this Coug@sionon Defendants’
referral motion. (Doc. 58).
I11. Discussion

A. Automatic Referral

Pursuant téection 157(a) of the Bankruptcy Codgg]ach district court may provide
that . . . any or all proceedings . . . related to a case under title 11 shall be reféreed to t
bankruptcy judges for the district.” 28 U.S.C. § 157(a). On January 31,tR@tZhief Judge
Loretta A. Preskéssued a “Amended Standing Orderf Reference” providing, in pertinent
part,that“any and all proceedings arising under title 11 or arising in or related seainder
title 11 are referred to the bankruptcy judges for this distrigicKenna Decl. ExA. Thus,

proceedings that are “related to” a Title 11 case are “automatically referred to kinepbean



court. Korea ExchBank v. Kirtie Regan, IncNo. 05 Civ. 8597{WHP), 2006 WL 2034681, at
*1 (S.D.N.Y. July 20, 2006)li6ting cases).Section 157 also defines the bankruptcy court’s
jurisdiction, authorizing bankruptcy judges to enter orders and judgments in “coreginus’
but only allowing bankruptcy judges to hear “noore” proceedings if they are “related to” a
case under title 11. 28 U.S.C. § 157&0(c); see also Pan Am. World Airways, Inc. v.
Evergreen Int Airlines, Inc, 132 B. R. 4, 7 (S.D.N.Y. 1991).

The bankruptcy court’s “related to” jurisdiction is broadly defined. “An actioalated
to bankruptcy if the outcome could alter the debtor’s rights, liabilities, options ealofre of
action . . . and which in any way impacts upon the handling and administration of the bankrupt
estate.” Tortogs, Inc. v. Ins. Comp. of N. AlNo. 93 Civ. 1739 (LMM), 1993 WL 339269, at *3
(S.D.N.Y. Sept. 1, 1993) (quotirRacor, Inc. v. Higgins743 F.2d 984, 992 (3d Cir. 1984)). In
other words, a case is related to a pending bankruptcy proceeding when its outgbtiave
any “conceivable effect” on the bankrupt estdtere Cuyahoga Equip. Corp980 F.2d 110,

114 (2d Cir. 1992).

None of the parties contend that the instant cases arise under title 11. Pefidredants
argue that the casbégfore this Courare“related td both the Chapter 7 proceeding and the len
Adversary proceeding in Bankruptcy Court. Defendants’ Memorandum of Law in Support of
Defendants’ Motion to Enforce Standing Order of Reference (“Def. Memo.d.(2®), at6-7.
With respect to the Chapter 7 proceeding, Defendagtsethat Plaintiffs’ claims against Tilton
and Patriarch will impact the assets availabl€ransCare’s creditors because if Tilton and
Partriarch are found liable in the district court proceeding, they willtassiemnification,
contribution, and/or subrogation claims against TCame’s estateSee id. Though they do not

specifically assert the basis for Patriarch’s claims against TransCare, &dkodntend that



according to TransCare’s bylaws, Tilton must be indemnified by TransGaeeidat 8;
McKenna Decl. 1 6 With respect to the len Adversary proceeding, Defendants clainthilsat
Courtwill have to determine the validity of the WARN Act claimhich may have collateral
estoppel effect in Bankruptcy Court and would thasessarily impact the administration of the
barkruptcy estate Def. Memo. at .

Plaintiffs disagree and argue that Defendaimigémnification, contribution, or
subrogation claim ishypothetical” ands thereforeinsufficient to establish “related to”
jurisdiction. Plaintiffs’ Memorandum of Law in Further Support of Motion (“Pl. Op@9d.
37), at 7-8. Plaintiffs also contend that Tilton does not have a viable indemnification claim
because she is being sued in her individual capacityemlf she does, indemnification would
have no conceilde effect on TransCare’s estate because the bankruptcy petition projects that
the entire estate will go to secured creditors,umsecured creditorge. TransCare’s former
employees.See id.

To support their claimg$laintiffs primarily rely onGen Elec. Capital Corp. v. PoFac
Coop., Inc, No. 01Civ. 10215 [TS), 2002 WL 1300054 (S.D.N.Y. June 11, 2002), in which
the district court held that a third party suit was not “related to” the bankrogseyand thus did
not refer the suit to Bankruptcy Court. 2002 WL 1300@%4,2. Although the defendants had
indemnification and contribution claims against the debtor, the Court held that “tlodutias
of the rights of Plaintiff and Bfendantsnter se[did] not require resolution of the validity or
proper scope of any claims by Defendants agaiebtd@, andwould] have no direct effect on
the bankruptcy estate.lt.

The Court disagrees with Plaintiffs. Importantly, the Coufz@meral Electriadid find

that the outcome of tHetigation couldhave ramifications that could conceivably have an effect



on estée administration.ld. However, it held that given the facts of the particular case, it was
insufficientto warranta finding of “related to” jurisdictionld. at 23. In that casethe debtor
defaulted oralease asigned to it by the plaintiffid. at 1. After the debtor filed for bankruptcy,
the plaintiffassertedlaimsof “fraud and misuse of the corporate form” against the non-debtor
defendantsld. Here, however, the actions are “inextricably intertwined” by virtue of the
identical facts andssertions.Def. Reply at 5. Not only does Tiltpas the sole member of
TransCare’s Board ddirectors, have gootentiallyviable claim for indemnification against
TransCaresee In re Worldcom, Inc. Sec. Litig93 B.R. 308, 318 (S.D.N.Y. 2003) (recognizing
the holding inGen. Elecbut noting that courts in this district have “generally found” related to
jurisdiction “where there is a ‘reasonable basis™ for an indemnificatemg, but also both
Tilton andPatriarch are named defendants in the len Adversary proceeding, in whichelés ass
almost identical claims to the instant suits, on behalf of a similarly defined éldeging the
instant suits to proceed in tandem, at best, estops either courtdtermuhing liability with
respect to Tilton and Patriarch and potentially affects the Bankruptcy Caliriisiatration of
TransCare’s estate, and at worst, runs the risk of inconsistent adjudications.
Further,Plaintiffs’ claim that the instant actionslinnave no conceivable effect on
TransCare’s estate because “TransCare’s amended bankruptcy petitidmguoarsly projects
that the entire estate will go secured creditors” is mighgadihe trustee in thedmkruptcy
proceedings responsible for examiningpdtential sources of recovery” and creatuaduethat
canresult inadistribution to unsecured creditors. Deeplyat 3. At this stage, it isriproper
for Plaintiffs to predict thaho recovery will be posble for the former employees. This is

especially the case here becaBkantiffs notethat the trustee has already sold off foreclosed



property and generated a percentagleeit small-reserved for employee wageSeePl. Opp.
at5-6.

Accordingly, the Court finds that the instant casesrelated to the proceedings before
the Bankruptcy Court and should be automatically referred pursuant to the StaraBng@iOr
Reference.

B. Mandatory Withdrawal

Plaintiffs argue that even if the instant actions are automatically refertied to
Bankruptcy Court, they must be immediately withdrawn to this Court pursuant to 28 U.S.C. §
157(d). Section 157(d) provides:

The district court may withdraw, in whole or in part, any case or proceeding

referred under this section, on its own motion or on timely motion of any party,

for cause shown. The district court shall, on timely motion of a party, so withdraw

a proceeding if the court determines that resolution of the proceeding requires

consideration of both title 11 and other laws of the United States regulat

organizations or activities affecting interstate commerce.
Id. The first sentence provides for “permissive” withdrawal, or withdrawaldose, and the
second sentence provides for “mandatory” withdravige Sec. Investor Prot. Corp. v. Bernard
L. Madoff Inv. Sec., LLCI54 B.R. 307, 311 (S.D.N.Y. 2011). Mandatory withdrawal is
appropriate only “where substantial and material consideration oBankruptcy Code federal
statutes is necessary for the resolution of the proceediigdrd v. Flinn Inv., LLC463 B.R.
280, 283 (S.D.N.Y. 2011) (quotirg re lonosphere Clubs, In®22 F.2d 984, 995 (2d Cir.
1990)). “Judicial consideration is ‘substantial and material’ when the case recheres t
bankruptcy judge to make a significant interpretation, as opposed to simple applicat

federal laws apaftom the bankruptcy statutesBonny Gas Transport Ltd v. O.W. Bunker

Germany GmbHNo. 14 Civ. 9542VEC), 2016 WL 5369615, at *2 (S.D.N.Y. Apr. 27, 2016)



(quotingMadoff 454 B.R. at 312)Plaintiffs contend that the determination of whether
TransCare, Tilton, and Patriarareemployes for purposes of the WARN Act is “novel” and
would require substantial consideration of non-Bankruptcy Code federal statutepp Rit O
11-12.

Here, the Court fids that mandatory withdrawal is inappropriate. Though Plaintiffs are
correct in noting that this proceeding does not include any claims under the Bankrogécy C
Plaintiffs’ WARN Act claims are not particularly complex and will require aityiple
application of the WARN Act by the Bankruptcy Court. Indeedivéew of cases in this district
suggests that bankruptcy courts routinely asééSBN Act liability. See, e.gln re Dewey &
LeBoeuf LLR487 B.R. 169, 175 (Bankr. S.D.N.Y. 20185sessing whieer plaintiff's alleged
sufficient facts to determine whether defendants were plaintiff’'s empédybe motion to
dismiss stage)n re MF Glob. Holdings Ltd.481 B.R. 268, 281 (Bankr. S.D.N.Y. 2012)
(finding that certain defendants were not “employgus’suant to federal WARN Act and New
York WARN Act).

C. Permissive Withdrawal

Plaintiffs also argue that permissive withdrawal is approphiate. They claim that
because Defendants have not waived their right to an Article 11l proceeeiegal to
bankruptcy court “creates another layer of duplicative proceedings and unngdessavo
review” by the district courtSee28 U.S.C. 8§ 157(c) (noting that a bankruptcy judge may hear a
non-core proceeding related to a case under titlbutan only “submit proposed findings of
fact and conclusions of law to the district court,” whidlisdrict judgereviewsde novdbefore
entering a final order or judgmentplaintiffs addthat nothing would be gained by “entangling

WARN Act claims with the claimsgainst TransCare because the bankruptcy will not likely

10



result in any payment on unsecured judgments resulting from WARN Act claiPhOpp. 14.
Defendants argue that uniformity of bankruptcy administration is betterdseyveaving the
Bankruptcy Court issue one decision in the bankruptcy, adversary hearing, and theasstsint

The Court agrees with the Defendarif8hen determining if permissive withdrawal is
appropriate for nomore proceedinggourtsmustconsider several factors, including winer
withdrawal promotes an efficient use of judicial resources, would result in unidye aled
allows for uniformity of bankruptcy administratiokee In re Northeast Indus. Dev. Cofil1
B.R. 51, 53 (S.D.N.Y. 2014)Here, thefactors militatein favor of allowing the Bankruptcy
Court to hear the instant cas€khe len Adversary proceeding, already before the Bankruptcy
Court,includes allof the claims brought forth by Plaintiffs in the instant cases and also names
TransCare, Tilton, and Patriarch as defendants. Importantly, as this Couwtiphgwioted,
referral to the Bankruptcy Court will prevantonsistent adjudications in parallel actioi@ee,

e.g, CfInre Pan Am Corpl63 B.R. 41, 43-44 (S.D.N.Y. 1993).

Plaintiffs’ argument that refeal should be denied because the district court may have to
review the bankruptcy court’s findinge novas unavailing. While Plaintiffs correctly note that
Tilton and Patriarch have not waived their right to an Article Il procegdiinis equally true
that the bankruptcy judge has a better vantage point from which to make proposed findings of
fact and conclusions of law in the first instancelickox 224 B.R. at 539-4(nternal
guotations omitted). Further, the Court finds thdhdrawal at thisarlystage due to Plaintiffs’
jury trial demand is prematur&ee, e.g. In re Enron Cor@17 B.R. 232, 235 (S.D.N.Y. 2004)
(“This case is still in the early stages and because of the large number dadefemd
unresolved prerial matters, especially discovery, one can only speculate when it will proceed to

trial, if at all”); Schneider v. Riddick (In re Formica Cor@Bp5 B.R. 147, 150 (S.D.N.Y.2004)

11



(“While the plaintiff has a right to a jury trial, such a right does not compel withdrawing the
reference until the case is ready to proceed to trial.”).

Because the Court has found that referral of the instant cases to Bankruptcy Court is
appropriate, Plaintiffs’ motion to consolidate the instant cases is moot.

IV.  Conclusion

For the reasons set forth abové, Plaintiffs’ motion is DENIED as moot and Defendants’
motion to refer is GRANTED. Accordingly, Plaintiffs’ Proposed Order to Show Cause is
DENIED as moot and all conferences are cancelled. Pursuant to the Standing Order, this matter
is automatically referred to the Bankruptcy Court and assigned to the Honorable Stuart M.
Bernstein, U.S.B.J., United States Bankruptcy Court, who is presiding in, In re Transcare, Case
No. 16-10407(SMB) and Adv. Proc. No. 16-1033(SMB).

The Clerk of the Court is respectfully directed to docket this Opinion & Order in all three
related cases, terminate the respective motions: (i) 16 Civ. 1564, Docs. 21 & 28; (ii) 16 Civ.
1596, Doc. 18; and (iii) 16 Civ. 2831, Doc. 18, and transfer the actions.

It is SO ORDERED.

Dated:  October 18, 2016
New York, New York

o {2

Edgardo Ramds, U.S.D.J.
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