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I. Backar ound?

Plaintiff was admitted to Kirby Forensic Péyatric Center (“Kirby”) on January 8, 2015
after he was found unfit to standatron charges of Assault inglFirst Degree as a Hate Crime

and Criminal Possession of a Weapothia Third Degree. (Def.’s 56.1 1 1-22A mental

health examination of Plaintiff was performedKiroy, ||| GGG

Dr. Wan was Plaintiff’s treating psychiatiduring the entirety of Plaintiff's
hospitalization at Kirby. (Def 56.1 15.) On the morning of May 15, 2015, Dr. Wan ordered
that Plaintiff be given emergency psychi@amedication on two separate occasiond. § 9.)

These two events are at the center of this litigation.

The redacted material consists of information the aréquested and received permission to file under seal.
2 Unless otherwise noted, the facts refeeehin this section are undisputed.

3 “Def.'s 56.1" refers to Dr. Le-Ben Wan’s Rule 56.1 Stateimnfiled October 17, 2017Doc. 46.) An unredacted
version was filed under seal. To the extent | do not define terms that are capitalized in this Opinion & Order, it is
because they appear as capitalieths in the parties’ submissions.

4“Wan Decl.” refers to the Declaration of Le-Ben Wan, M.D., Ph.D., filed October 17, ZDb€. 49.) An
unredacted version was filed under seal.

5 “Pl.’s Opp.” refers to Plaintiff'Declaration in Opposition to Defendant’s Motion for Summary Judgment, and the
attached opposition and exhibits, filBeécember 1, 2017. (Doc. 56.) @&ise Plaintiff’'s Declaration is only
partially paginated, the pages cited refer to the pages assigned by the Electronic Case Filing system.



A. The First Administration ofEmergency Medication

Early in the morning on May 15, 2015, Plaffhwas engaged in a physical altercation
with another Kirby patient.Iq. § 10.) According tdlaintiff's deposition testimony, he went
into the bathroom and was using ttoilet when another inmatetime stall next to Plaintiff was
fondling himself. (Lawson Decl. Ex. A, at 41:2-16, 45:5-4P)aintiff asked the other inmate
why he would do that right neta Plaintiff, to which the other inmate did not responid. &t
45:19-24.) Plaintiff left the batbom, and a few minutes later, the other inmate walked up to
Plaintiff and punched him in the facdd.(at 45:25-46:22.)Plaintiff jumped up and grabbed the
other inmate’s hands &iop him from swinging. I4. at 46:23-47:4.) Platiif states he did not
hit the other inmate dung this alteration. Ifl. at 47:5-6.)

Plaintiff recounts that while thaltercation was in progre€3;. Wan ordered members of
the Kirby staff to restrain Plaiifit, and staff members grabbedaiitiff, dragged him to a back
room, slammed him to the ground, and took his pants if.a{47:25-48:9.) While Kirby staff
members held Plaintiff down, Dr. Wan adnsit@red three shots to Plaintifiid(at 48:25-49:14,
50:8-22.)

Dr. Wan'’s version of the facts divergesrir Plaintiff's version in various ways.
Specifically, at approximately 8:40 a.on May 15, 2015, Dr. Wan and Medarbo Ebol, a
registered nurse at Kirby, were notified by Kirktaff members that &htiff had a physical
altercation with another patieand that Plaintiff and the othpatient had thrown punches at

each other. (Wan Decl.  10; Ebol Decl. § 4hey were told that members of the Kirby staff

6 “Lawson Decl.” refers to the Declaration of Matth@w_awson in Support of Dr. Le-Ben Wan’s Motion for
Summary Judgment, filed October 17, 2017. (Doc. 48.) An unredacted version was filed under seal.

7 “Ebol Decl.” refers to the Declaration of Medardo Ebol, R.N., filed October 17, 2017. (DocABQjredacted
version was filed under seal.



intervened, separated the two mang moved Plaintiff to a sideom. (Wan Decl. { 10; Ebol
Decl. 1 4.)

Nurse Ebol then went to the side room apoke with Plaintiff. (Wan Decl.  10; Ebol
Decl. 1 4) According to Nurse Ebol, Plaintiff seat that a dispute arose because the other
patient had been standing too close to him éntithroom. (Ebol Decl. § 4.) Plaintiff also
stated that after they exited the bathroom, therggagent tried to hit him, so he fought back.
(Id.) Dr. Wan also entered the side room to evalB&tiff. (Wan Decl. § 10; Ebol Decl. 1 5.)
Dr. Wan observed that Plaintéihibited paranoia, anxiety, addlusional behavior. (Wan

Decl. 1 10.) Specifically, Plaintitbld Dr. Wan that another patient stood too close to him in the

observed that Plaintiff remained angry and agitated, and Dr. Wan concluded that Plaintiff
presented a “very real riskif fighting again unless given psychiatric medicatiolal.) (

Dr. Wan offered to administ@sychiatric medicine to Plaifft but Plaintiff refused to
take it. (d.) As a result, Dr. Wan ordered thaaipkiff be medicatedhvoluntarily with
injections o (. 1 11)
He further ordered Kirby staff to manually restr®laintiff for a period of up to one minute in
order to administer the medicatiord)( but did not provide any otherders or instructionsid.
1 13). Kirby staff stood around P and stabilized him by holding his arms and legs for less
than one minute so that the mestion could be administeredld(Y 12; Ebol Decl. {1 9.) Dr.
Wan and Nurse Ebol deny Plaifis assertion that Kirby staff ammed Plaintiff to the ground in
order to administer the medicatio(MVan Decl. § 11; Ebol Decl.8]) Dr. Wan did not inject or

physically touch Plaintiff at any point. (W&recl. § 14.) Nurse Ebol administered the



injections. (Ebol Decl. 1 10.)

After the Plaintiff was restrained and timedications were administered, Dr. Wan and
Nurse Ebol conducted separate Post-Restraialuations to determine whether he suffered any
injuries or complained of any pain. (Def56.1 § 32.) Both Dr. Wan and Nurse Ebol reported
that Plaintiff had no visible injurieand did not complain of any painld( 1Y 33-35; Wan Decl.
Ex. A; Ebol Decl. Ex. B.) Dr. Jay Pascual, a gibian at Kirby, performed another evaluation of
Plaintiff just over one hour lat@nd similarly reported that fthd not observe any injuries to
Plaintiff, nor did Plaintiff complain of angain. (Def.'s 56.1 Y 36; Pascual Decl. Ex2A.)

B. The Second Administration of Emergency Medication

Plaintiff states that after he received thetfinsee injections, he went back to the room
where the fight occurred and fell asleep. (kawDecl. Ex. A, at 51:10-16.) A few minutes
after he fell asleep, the same patient with whengot into an alteation earlier started
punching him. Id. at 51:17:52:2.) Plaiiif again jumped up and grabbed the other patient’s
hands, id. at 52:6-15), but did notytrto hit the other patientid; at 53:3-5). Kirby staff then
returned to the room, grabbed Plaintiff, glyad him into the back room, slammed him down,
and bended up his armdd.(at 52:6-15, 54:9-16.) Dr. Waneh gave Plaintiff three more
injections. [d. at 52:6-15, 53:11-18.) After receivingetecond round of injections, Plaintiff
was moved to another dormitory, where he stayed for a few daysat 54:19-55:5.)

Dr. Wan'’s version of the facts again diverdesn Plaintiff's verson in various ways.
Approximately two and a half houadter the initial incident, DiWan and Nurse Ebol were told

that Plaintiff had engaged another physical alteation with the same patient, with both

8 “Pascual Decl.” refers to the Declaration of Jay Pasédifll,, filed October 17, 2017. (Doc. 52.) An unredacted
version was filed under seal.



patients throwing punches at each other. (Weal.O] 18; Ebol Decl. § 13, Ex. A.) After Kirby
staff separated the patients and placed thenseparate rooms, Dr. Wan and Nurse Ebol went
to the back room to evaluate Plaintiff. (Wan Decl. § 18; Ebol Decl. { 13.) Dr. Wan observed
that Plaintiff continued to exbhit symptoms of agitabh and paranoia similar to the symptoms he
exhibited after the first incidemirior to being medicated. (Wd»ecl. § 18.) Dr. Wan believed
additional psychiatric medication was requiregtevent Plaintiff from lashing out again, but

again Plaintiff refused to voluatily take the medication.ld.)

or. wan again orcered S
I A fter attempting unsucssfully to counsel Plaintiff,

Dr. Wan once again directed Ky staff to manually restrain &htiff for no longer than one
minute. (d.; see also idEx. C.) As with the initial injeadns, Kirby staff stood around Plaintiff
and stabilized him by holding his arms and legddes than one minute so that the medication
could be administeredld; T 12; Ebol Decl. 1 18.) Dr. Wagain denies Plaintiff's assertion
that Kirby staff slammed Plaintiff to the groutwdadminister the medation, (Wan Decl. { 20;
Ebol Decl. 1 17), and he did ngitve the injections or physicallpuch Plaintiff at any point,
(Wan Decl. 1 22; Ebol Decl. § 19Nurse Ebol administered the twygections. (Ebol Decl.
119.)

Dr. Wan and Nurse Ebol again conducteplesate Post-Restraint Evaluations to
determine if Plaintiff suffered any injuries complained of any pain. (Def.’s 56.1 § 52.) They
both determined that Plaintiff had no visible injuries and did not complain of any pain. (

11 53-56; Wan Decl. Ex. C; Ebol Decl. Ex. C.)the days following the incidents, Plaintiff
continued to deny that he experienced any iegiar adverse consequences in connection with

the administration of emergency mede on May 15, 2015. (Def.’s 56.1 {1 57-60.)



According to Dr. Wan, Platiff's mental condition improved by the end of May 2015,
and he became less overtly parandid/an Decl. { 30.) Plaintifflaims that the medications he
received left him impaired for weeks, unable tove his arms or think sight. (Pl.’s Opp. 4.)
He was discharged from Kirby to the NewrK&ity Department oCorrection on June 15,
2015. (Wan Decl. 1 30.)

C. Plaintiff's Administrative Remedies

Upon admission, Kirby provides patie$’atient Orientation Handbook (the
“Handbook”). (Def.’s 56.1 1 61.) Kirby proved the Handbook to patients at Kirby in 2015,
(id. 1 62), and at that time the Handbook described multiple options for patients to make
complaints about treatment at Kirbid.(f 63; Leitch Decl. Ex. AJ. For example, the Handbook
informed patients that they could make comptaat their ward’s Therapeutic Community
Meetings, at Patient Advisory Committee meetjrdjgectly to their Treatment Team, to the
Hospital’'s Ethics Committee, or to tResk Manager. (Leitch Decl. 1 7-10; Ex. A, at 12,

18.) The Handbook listed the phone numbers oEth&es Committee and the Risk Manager.
(Id. 191 9-10id. Ex. A, at 12, 18.) The Handbook also identified several external channels for
lodging complaints, including a hotline to thetites Center for the Protection of People with
Special Needs and to the Joint Commission Office of Quality Monitoriag §{ 19, 21.)

Regardless of the avenue a patient takesgort a complaint, Kirby employs the same
procedure for addressing complaintil. ([T 11, 22.) Kirby’s RislManager states that she
would always be informed of any complainfsabuse or neglectiéd through any of the

avenues described abovel, (1 13, 22), and she was neverdamaware of any complaints by

9 “Leitch Decl.” refers to the Declaration of Kimberlyitah, filed October 17, 2017. (Doc. 53.) An unredacted
version was filed under seal.



Plaintiff, (id. 11 16, 23). Plaintiff suggests that he Wlad pursue any admstrative remedies at
Kirby because he was too impaired by the effects of the medications he received on May 15,
2015 to do so. (Pl.’s Opp. 4.)

II1. Procedural History

Plaintiff filed this action against Defendaantd Kirby on March 3, 2016 while he was in
pretrial detention at Rikers Island. (Doc. 1.) &pril 18, 2016, | enteredn order of service, as
well as an order dismissing Kirby as a defendanhis action because Kirby is not a “person”
within the meaning of § 1983. (Doc. 7.)

The case proceeded against Defendant Wan, who filed an Answer on August 4, 2016.
(Doc. 20.) On December 15, 2016, after holdingnaral pretrial confeence, | entered a case
management plan and scheduling order. (Doc. @h)June 22, 2017, | entered an order setting
a briefing schedule on Defendant’s anticipatediomoto dismiss. (Doc. 32.) On August 8,
2017, Defendant submitted a lettequesting additional time to file his motion for summary
judgment based, in part, on counsel’s recestaliery of the exhaust requirement of the
Prison Litigation Reform Act related to § 198&ims asserted for treatment received at
psychiatric institutions like Kirby. (Doc. 33.) Defendant’s counsel indicated that, given that
exhaustion of administrative remedies is Hmraative defense that must be pleaded in the
answer, he would be moving to amend the Answigl.) ( granted the extension request on
August 9, 2017. (Doc. 34.) Plaintiff filedletter on August 18, 2017 requesting that | not
permit Defendant to amend the answer because he would be prejudiced by the amendment.
(Doc. 35.) On September 15, 2017, Defendided 2 motion to amend the Answer in order to
add as an affirmative defense Plaintiff's alleged failure to exhaust administrative remedies.

(Docs. 38, 39.)



On October 17, 2017, Defendant filed his motion for summary judgment, (Doc. 44),
along with a supporting memorandum of law, (D48), Rule 56.1 statement, (Doc. 46), and
declarations, (Docs. 48-53). In addition, Defend#ed a notice, pursuand Local Civil Rule
56.2, to the pro se Plaintiff describing the pumgsocedures, and implications of Defendant’s
summary judgment motion. (Doc. 47.) On Debeml, 2017, Plaintiff filed a declaration in
opposition, along with an opposition brief and attackeuibits. (Doc. 56.) Defendant filed his
reply on February 12, 2018. (Doc. 57.)

III. Legal Standards

A. Rule 15
Courts should “freely give leave” to ameagbleading “when justicgo requires.” Fed.
R. Civ. P. 15(a)(2). Courts may deny leavaneoend in cases of, among other things, “undue
delay, bad faith or dilatory motive on the partleé movant, repeated failure to cure deficiencies
by amendments previously allowed, undue ymtage to the opposing party by virtue of
allowance of the amendment, [and/or] futility of amendmeRuiotolo v. City of New York14
F.3d 184, 191 (2d Cir. 2008) (internal quotatiorrksaomitted). Absent a showing of bad faith
or undue prejudice, “[m]ere delay . does not provide a basis tbe district court to deny the
right to amend.”ld. (internal quotation marks omitted).
B. Rule 56
Summary judgment is appropriate when “thetipa’ submissions show that there is no
genuine issue as to any matefadt and the moving party is ettéid to judgment as a matter of
law.” Fay v. Oxford Health Plar287 F.3d 96, 103 (2d Cir. 2002ge alsd~ed. R. Civ. P.
56(a). “[T]he dispute about a material factgenuine[] . . . if the evidence is such that a

reasonable jury could return a verdict for the nonmoving paynderson v. Liberty Lobby,



Inc., 477 U.S. 242, 248 (1986). A fact is “materiglit “might affect the outcome of the suit
under the governing law,” and “[flactual disputeatthre irrelevant or unnecessary will not be
counted.” Id.

On a motion for summary judgment, thewving party bears thiaitial burden of
establishing that no genuine faat dispute exists,nal, if satisfied, the bden shifts to the
nonmoving party to “set forth specific facts shiogvthat there is a genuine issue for triad,"at
256, and to present such esmte that would allow a jury to find in his faveee Graham v.
Long Island R.R.230 F.3d 34, 38 (2d Cir. 2000).

To defeat a summary judgment motion, tleamoving party “must do more than simply
show that there is some metaphysbalibt as to the material factsMatsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 586 (1986). “A party adsegy that a fact cannot be or is
genuinely disputed must support @esertion by . . . citing to partiar parts of materials in the
record, including depositions, documents, elestally stored information, affidavits or
declarations, stipulations (ilugling those made for purposes of the motion only), admissions,
interrogatory answers, or other materials . . F€d. R. Civ. P. 56(c)(1)ln the event that “a
party fails . . . to properly addse another party’s assertion of fastrequired by Rule 56(c), the
court may,” among other things, “consider thet fandisputed for purposes of the motion” or
“grant summary judgment if the motionéisupporting materials—including the facts
considered undisputed—show that the movanttilexhto it.” Fed. R. Civ. P. 56(e)(2), (3).

Finally, in considering a summajudgment motion, the Court must “view the evidence
in the light most favorable to the nonmovingtgand draw all reasob& inferences in its
favor, and may grant summary judgment only wheneasonable trier of fact could find in

favor of the nonmoving party.Allen v. Coughlin64 F.3d 77, 79 (2d Cir. 1995) (citations and

10



internal quotation marks omittedyee also Matsushit@75 U.S. at 587. “[l]f there is any
evidence in the record thadtud reasonably support a jurywerdict for the non-moving party,”
summary judgment must be deniddarvel Characters, Inc. v. Simp810 F.3d 280, 286 (2d
Cir. 2002).

IV. Discussion

A. Motion to Amend Answer

Defendant seeks leave to amend his Answer to add the affirmative defense of failure to
exhaust administrative remedwesder the Prison Litigation Reform Act (“PLRA”). (Doc. 39.)
He also requests that | deem the Ansaraended for purposes of his summary judgment
motion. (d.) Plaintiff opposes the motion, arguing thathas built his e around the Answer
and would be prejudiced by amendment. (Doc. 35.)

| find no reason not to permit Defendant to amend his Answer. Although Defendant filed
his motion to amend just one month prior tofiieg of his summary judgment motion, there is
no indication that he unduly delaye filing it. Numerous courthave granted leave to amend
an answer to add an affirmative defeater after the summary judgment stagee, e.gKelly
v. Al Tech.No. 09 Civ. 962(LAK)(MHD), 2010 WL 15485, at *17-18 (S.D.N.Y. Apr. 12,
2010);Spier v. ErberNo. 89 Civ. 1657 (PKL), 1992 WL 230254, at *8-9 (S.D.N.Y. Sept. 1,
1992);see alsaCurry v. City of Syracus&16 F.3d 324, 331 (2d Cir. 2003) (permitting assertion
of affirmative defense of collatal estoppel at summary judgmestdge, even though it was not
pleaded in the answer, because plaintiff had@portunity to respond). In addition, there is no
evidence that Defendant makes his motion in bad faith, or that Plaintiff will be unfairly
prejudiced by allowing the amendment at 8tesge, since he had notice of the exhaustion

affirmative defense and an opportunity to regptmit in his opposition to Defendant’s summary
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judgment motion, and since Plaintiff has failed ketany discovery whatsoever in this action.
Finally, | deem the Answer to be amendedanreection with my consideration of Defendant’s
summary judgment motiorSee Spierl992 WL 230254, at *8—9 (deeming answer to be
amended for purposes of considering affitinedefense to decide a motion for summary
judgment).
B. Exhaustion of Administrative Remedies
1. ApplicableLaw

The PLRA provides that “[n]o action shall beought with respedb prison conditions
under section 1983 . . . by a prisonenfined in any jail, prison, ather correctional facility
until such administrative remedies as are avalabé exhausted.” 42 U.S.C.A. 8 1997e(a). The
Supreme Court has held that]Here is no question that exhaustion is mandatory under the
PLRA and that unexhausted claims cannot be brought in calohés v. Bogks49 U.S. 199,
211 (2007). The PLRA's restrictions apply omifzen the individual was a prisoner at the time
of filing his complaint. See Gibson v. City Municipality of New Y,0802 F.3d 198, 201 (2d Cir.
2012) (per curiam).

To fulfill the exhaustion requirement, a prisonaust exhaust “all ‘available’ remedies.”
Woodford v. Ngo548 U.S. 81, 85 (2006). The PLRAtares “proper exhaustion,” which
“means using all steps that tagency holds out, and doing gperly (so that the agency
addresses the issue on the merite."at 90, 93 (citation omitted)An administrative grievance
procedure is considered unavalalvhen: (1) “it operates assanple dead end—with officers
unable or consistently unwilling to provide anjigeto aggrieved inmates”; (2) it is “so opaque
that it becomes, practically speaking, incapablesef’; and (3) “prison administrators thwart

inmates from taking advantage of a grievapiceess through machination, misrepresentation,

12



or intimidation.” Ross v. Blakel36 S. Ct. 1850, 1859-61 (2016).

Although prisoners “are not reqait to specially plead or denstrate exhaustion in their
complaints,”Jones v. Bogkb49 U.S. at 216, and although manyréscourts will not assume
that a prisoner has failed to exhaust his adstisiive remedies when that prisoner indicates he
has taken certain steps but is silent as to the remaining stepSroenow2014 WL 941276, at
*3 (citing case law), dismissal is appropriatesomotion to dismiss where failure to exhaust is
clear on the face of the complaisge id.at *4; see also Loccenitt v. City of New Yoxo. 11
Civ. 5651(PAC)(HBP), 2012 WL 3822701,*& (S.D.N.Y. July 30, 2012)eport and
recommendation adopteNp. 11 Civ. 5651(PAC)(HBP), 20/ 3822213 (S.D.N.Y. Sept. 4,
2012).

2. Application

Defendant contends that Plafhfailed to exhaust the admistrative remedies available
at Kirby prior to bringing suit, requiring sunary judgment in Defendant’s favor. | agree.

As an initial matter, the PLRA’s exhausticeguirement applies to Plaintiff's claims.
Plaintiff was a “prisoner” within the meaning ttle PLRA when his claims arose, while he was a
patient at Kirby, and when he filed his complainthrs litigation, while hevas detained pretrial
at Rikers. See Gibson692 F.3d at 201 (“[A] person who has been charged with a crime and is
being held prior to trial under a temporary ardeobservation at a méal health institution,
pursuant to New York state law, is a ‘pm&s’ within the meaning of the [PLRA].”Baez v.
Parks No. 02 Civ.5821 PKC DF, 2004 WL 1052779*a(S.D.N.Y. May 11, 2004) (“[T]he
PLRA's strict exhaustion requirement doedaad apply in actionsrought by pretrial
detainees.”).

Plaintiff admits that he dinot file a grievance abotlie events described in his

13



Complaint, (Doc. 1, at 4), and the record denratss he did not exhat his administrative
remedies. As detailed in the HandbdBkyere were multiple channels for Plaintiff to file a
complaint or grievance with respect to the incidents that took place on May 15, 3@&5. (
Leitch Decl. Ex. A.) Plaintiff ould have lodged complaints in-gen at his ward’s Therapeutic
Community Meetings, at the Patient Advis@gmmittee meetings, directly to his Treatment
Team, to the Hospital’s Ethics Committee, oKidby’s Risk Manager.(Leitch Decl. 1 7-10;
id. Ex. A, at 12, 18.) He could have also calieel Ethics Committee or the Risk Manager at the
phone numbers listed in the Handboold. {1 9-10jd. Ex. A, at 12, 18.) He also had at least
two external channels for making a complaimtjuding hotlines to the Justice Center for the
Protection of People with Special Needs smthe Joint Commission Office of Quality
Monitoring, both of which were listed in the Handboold. {1 19, 21.) At least one court in
this district has held thatehgrievance channels at Kirbysdeibed above are “administrative
remedies” under the PLRA that a plaintiff st@xhaust before filing a complairbeeHenry v.
Hall, No. 12-cv-04534, at ECF No. 112 (S.D.N.Y. F&®, 2016) (dismissing Kirby patient’s
8 1983 claims where plaintiff failed to exhaustrawistrative remedies). However, Plaintiff
failed to pursue an administrative remedyotigh any of these avenues prior to filing his
complaint. (Leitch Declff 16, 23, 25.)

Plaintiff does not argue that any oethxceptions to exhaustion describe®assapply
here. Rather, Plaintiff suggestst he did not pursue anyrathistrative remedies at Kirby
because he was too impaired by the effecta®imedications he received on May 15, 2015.

(Pl’s Opp. 4.) Although Plaintiff attaches academic artie citing to a preRosscase in the 5th

0 The Handbook was provided to Kirby patients in 2015, (£86.1 T 62), and Plaintiff has presented no evidence
that he did not receive the Handbook or was unawofittee grievance procedurestlined inthe Handbook.
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Circuit that held that a plaintiff's untimely adnistrative grievance satisfied the exhaustion
requirement because an injury prevented the plaintiff from timely filing the grieviaags,v.
Johnson322 F.3d 863, 867 (5th Cir. 2003), Plaintiff faitsprovide any authority within this
Circuit for that proposition. However, withodéciding whether or nat plaintiff's personal
circumstances may render an administrativeady unavailable under the PLRA, | find that
Plaintiff has failed to provide competent evidetita he was so impaired as to be unable to
pursue any of the administrative remedies aval&bhim. Defendantsaerts that Plaintiff’s
mental condition improved by the end of May—uiitiwo weeks of the incidents in question—
and he was deemed competent to proceedaldoyr June 15, 2015. (Wddecl. § 30.) Plaintiff
asserts in his opposition (and not in his sworn datitar) that the medicain he received “left
[him] impaired for weeks not being able to moves]larms or think straigt.” (Pl.'s Opp. 4.)
However, he does not provide any evidenckisimpairment beyond his statement in his
opposition. Given the lack of any evidence befoeeof Plaintiff’'s mental and/or physical
impairment causing him to be unable to exh&isadministrative remedies, summary judgment
in Defendant’s favor is appropriat&ee D’Amico v. City of New York32 F.3d 145, 149 (2d
Cir. 1998) (“The non-moving party may not rely onrmeonclusory allegations nor speculation,
but instead must offer some hard evidence shothagits version of the events is not wholly
fanciful.”); see also Lewis v. Greentree Mortg. SeBL. F. App’x 68 (2d Cir. 200 summary
order) (affirming summary judgmeagainst pro se plaintiff whepdaintiff “failed to present
any evidence to support . .arnlusory allegations”).
C. Involuntary Medication
Even if Plaintiff's failure to exhaust his ehistrative remedies were excused, he has

failed to present sufficient evidence to m@me summary judgment on his involuntary

15



medication claim.
1. ApplicableLaw

The Due Process Clause of the Fourte@mifendment protects the interest of an
individual confined by the state from unwash@dministration of antipsychotics drugSee
Washington v. Harpert94 U.S. 210, 221-22 (1990) (holditingit the respondent “possesses a
significant liberty interest in avoiding the uanted administration of antipsychotic drugs under
the Due Process Clause of the Fourteenth Amentmdtowever, in certain situations where a
patient presents a danger to hdraall others, the patient’s liberityterest yields to the state’s
interest in protecting thpatient and othersSee Anthony v. City of New Y8389 F.3d 129, 142
(2d Cir. 2003) (holding thatvoluntary medication of plairftidid not violate Due Process
Clause where hospital “staff reasonably believed fiplaintiff] was a danger to herself or to
others”);Inesti v. HoganNo. 11 Civ. 2596(PAC)(AJP), 2013 WL 5677046, at *11 (S.D.N.Y.
Sept. 30, 2013) (“[1]t is well[]settibthat a patient’s liberty intest in not being involuntarily
medicated is overridden in an emergency, whehere to medicate forcibly would result in a
substantial likelihood of physical hanm that patient, other patientor to staff members of the
institution.” (citation omitted))see alsRivers v. Katz495 N.E.2d 337, 343 (N.Y. 1986)
(“Where the patient presents a danger to hihesabther members of society or engages in
dangerous or potentially desttive conduct within the instituin, the State may be warranted,
in the exercise of its police p&w in administering antipsycho medication over the patient’s
objections.”);Addington v. Texagl41 U.S. 418, 426 (1979) (“The "®dtas a legitimate interest
under itsparens patriagpowers in providing care to itst@ens who are unable because of
emotional disorders to care for themselves; theestlso has authority der its police power to

protect the community from the dangerous tecteEnof some who are mentally ill.”).
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2. Application

Dr. Wan argues that his ordéocsadminister medicatioto Plaintiff on May 15, 2015 fit
into the emergency exception to the generalthdethe Fourteenth Amendment protects against
forced medication. | agree.

Although there appears to be gpulite of fact as to how tladtercation between Plaintiff
and the other patient began and whether oPfentiff was actually th aggressor, there does
not appear to be a dispute with regard sofdtts on which Dr. Wan based his decisions to
administer Plaintiff medicationDr. Wan asserts that he was first notified gtraximately 8:40
a.m. by Kirby staff that Plairftihad engaged in a physical attation with another patient and
that Plaintiff and the other patient had thrown phegcat each other. (Wan Decl. {1 10.) When
Dr. Wan went to the side room to evaluate mléj Defendant observeithat Plaintiff exhibited
paranoia, anxiety, and delusional behavidd.) (Plaintiff told Dr. Wan that another patient
stood too close to him in the bathroom and was otherwise pursuinjj| G
.
- The doctor also observed that Pléimemained angry and agitatedd.) Based on
his observations, Dr. Wan concludiét Plaintiff presented a “wereal risk” of fighting again
unless given psychiat medication. Id.) About two and a half hours later, Dr. Wan was
notified by Kirby staff that Plaiiff had engaged in another fighith the same patient, with
both patients throwing puhes at each otherld(  18; Ebol Decl. § 13, Ex. A.) When Dr. Wan
went to the room to evaluate Plaintiff, he obgerthat Plaintiff contiued to exhibit symptoms
of agitation and paranoia similarwdat he exhibited after the firsmicident. (Wan Decl. § 18.)
Based on his observations, DYan believed additional psychi&t medication was required to

prevent Plaintiff from lashing out againld{ Plaintiff does not appe#n dispute these facts,
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nor does he present any evidence that Dm Was operating with the understanding that
Plaintiff was not an aggressor.

Based on the undisputed faatsto what Dr. Wan knew at the time, he reasonably
believed that medication was necessary in orderdtegt the safety of Plaiiff and others in the
facility. As a medical professional, Dr. Waniglgments in these circumstances are entitled to a
“presumption of correctnessKulak v. City of New YorlB8 F.3d 63, 77 (2d Cir. 1996).

Plaintiff has failed to set forth any eweidce that would overcome that presumptiors such,
summary judgment is warranted on Btdf’s involuntary melication claim. See Anthony339
F.3d at 142 (affirming grant of summandgment on 8§ 1983 claim where hospital staff
“reasonably believed that [plaintiff] wasdanger to herself or to others”).

D. Excessive Force

As | held above, Dr. Wan is entitled tonsmnary judgment on all of Plaintiff's claims,
including his excessive force claim, because Plaintiff failed to exhaust his administrative
remedies. However, even if Plaintiff could overcome that hurdle, I find that no genuine factual
dispute exists and that no reasonable jurorccbatl in favor of the Plaintiff on his excessive
force claim.

1. ApplicableLaw
A successful § 1983 claim requires the plairtofestablish that the individual defendant

was personally involved ithe alleged misconducEarrell v. Burke 449 F.3d 470, 484 (2d Cir.

11 plaintiff claims in his Declaration in opposition that he never suffered from schizophreniasionIu(Pl.’s

Opp. 1-2.) He attaches a September 27, 2017 record from the Central New York Psychiatric Center that indicates
the removal of Plaintiff's designatidor “Serious Mental lliness.” 4. at 3.) However, given that this record is

dated more than two years after the events relevanisttitigation, it does not create a genuine dispute as to

whether Dr. Wan reasonably believed that Plaintiff suffered from schizophrenia or delusiag &8, 2015. |

also note that Plaintiff has not offeredyavidence that the finding that he swanfit to stand trial was improper, or

that Dr. Wan's diagnosis was wrong at the time it was made.
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2006). In addition, the plaintiff must showattithe challenged governmental action is not
rationally related to a legitimate governmental objextv that it is excessive in relation to that
purpose.”Kingsley v. Hendricksqri35 S. Ct. 2466, 2473—-74 (2015).

The standard to determine whether a governmaetar applied excesas force is one of
objective reasonableness, taking account the “facts and cinmstances of each particular
case.” Id. at 2473 (citation omitted). Whether or nlo¢ force applied was reasonable depends
on “the relationship between the need for thee afsforce and the amount of force used; the
extent of the plaintiff's injury; any effort mady the officer to temper or to limit the amount of
force; the severity of the security problemsaue; the threat reasonablerceived by the officer;
and whether the plaintifvas actively resisting.’ld.

2. Application

As an initial matter, Plaintiff has setrtb no evidence that Dr. Wan was personally
involved in the use of any forcef l@lone excessive force, againstiRtiff. Plaintiff testified at
his deposition that it was Kirbstaff who grabbed him, draggldn to a back room, slammed
him to the ground, and took his pants off. (Lawson Decl. Ex. A, at 47:25-48:9.) Dr. Wan merely
instructed Kirby staff to manually restrain Piaif for no longer than one minute in order to
administer the medication. (Wan Decl. {1 19.) 1Dr. Wan provided no further orders or
instructions. Id. 11 13, 21.) Plaintiff does not dispute théses. As a result, it cannot be said

that Dr. Wan was personally involvedany use of force against Plaintiff.

12To the extent Plaintiff argues that Dr. Wan is subject to supervisory liability, Plaintiff has failed to set forth
evidence supporting any of the facts required to establish supervisory liaBgigyColon v. Coughli®8 F.3d 865,

873 (2d Cir. 1995) (“The personal involvement of a supervisory defendant may be shewddnce that: (1) the
defendant participated directly in the alleged constitutieimddtion, (2) the defendant, after being informed of the
violation through a report or appeal, failed to remedy the wrong, (3) the defendard arpatiey or custom under

which unconstitutional practices occurred, or allowed the continuance of such a policy or custom, (4) the defendant
was grossly negligent in supervising subordinates who committed the wrongful actsherd&jendant exhibited
deliberate indifference to the rights of inmates by failing to act on information indicating that unconstitutional acts
were occurring.”).
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Even if Plaintiff had established Dr. Waersonal involvement, he has not rebutted
Defendant’s evidence that thede used was rationally relatéo a legitimate governmental
objective and that it was not excessive. The neguievent Plaintiff from hurting himself or
others was a legitimate governmental objective,rasttaining Plaintiff inorder to administer
emergency medication was rationalljated to achieving that objectiv&ee Musaidv. Manka,
No. 13-cv-7880 (PKC) (MHD), 2016 WL 540806,*4t(S.D.N.Y. Feb. 9, 2016) (holding that
“the use of force by [hospital] employees vi@sed on a compelling governmental interest to
ensure plaintiff was properly medicated” and tiat patient’s refusal to voluntarily take the
medication required “forcefully rastin[ing] plaintiff to ensure tat he took his medication”).
Further, there is no evidence that the force usigtht have been excessive. Rather, during both
incidents, Kirby staff restrained Plaintiff by ldahg his arms and legs to stabilize him for less
than one minute. (Wan Decl. {1 12, 20; Bbetl. 11 9, 18.) Importantly, none of the
substantial contemporaneous evidence, ino@laintiff's own reporting, indicates that
Plaintiff suffered any injurieduring either incident. (Def.’s6.1 1 32—-36; Wan Decl. Exs. A,
C; Ebol Decl. Exs. B, C; Pascual Decl. Ex. A.)

During his deposition, Plaintiff testified thiaé was “slammed . . . to the ground” by
Kirby staff, (Lawson Decl. Ex. Aat 48:6-7), and that heuffered injuries to his shoulder and leg,
(id. at 62:8-12). However, that testimonyuiscorroborated and ontradicted by the
contemporaneous medical records. Moreoveés,at odds with the allegations in Plaintiff's
complaint, which do not state that Plaintiff ssslammed to the ground or physically injured, but
rather allege that he was “held down” by Kidtaff and that he “was injured mentally and
emotionally.” (Doc. 1.) Given the lack ofrcoborating evidence and Plaintiff's inconsistent

statements, | find that no reasonable pensould credit Plaitiff's testimony. See Jeffreys v.
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City of New York426 F.3d 549, 555 (2d Cir. 2005) (upholding grant of summary judgment
where there was an absence of evidence corrobgnalkaintiff's version oevents and plaintiff’s
only evidence was his own contrefdiry and incomplete testimonyee also Musaid2016 WL
540806, at *5 (granting summary judgment onessive force claim where medical records
contradicted plaintiff's claim that he suffered injuriddyhammad v. New York Cjtjo. 15 CV
5603-LTS-JCF, 2016 WL 4367970, at *3 (S.D.NAug. 12, 2016) (granting summary
judgment on excessive force claim wherentiéirelied solely on his own conclusory
statements, unsupported by any evidence imgberd). Summary judgment is therefore
appropriate with regard to Piiff’'s excessive force claim.

V. Conclusion

For the foregoing reasons, Defendant’s motions for leave to amend the Answer and for
summary judgment are GRANTED. The ClerkGw@urt is respectfully directed to enter
judgment for Defendant and close this case.
SO ORDERED.

Dated: September 28, 2018
New York, New York

Vernon S. Brodeuck 0/28/201;
United States District Judge
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