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: AND ORDER
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JESSE M. FURMAN, United States District Judge:

Now pending in this action, familiarityith which is presumed, is Defendants’ motion,
pursuant to Rule 37(c)(1) of the Federal Rules of Civil Procedure, to preclude tinetesif
thirteen witnesses identified by one or both Plaintiffs in this ma{i@ocket No. 81 (“Defs.’
Mot.”)). Significantly, there is no dispute that Plaintiffs violated their discovery obligatio
under Rule 2@&)(1)(A) and (e)(1)(Apf the Federal Rules of Civil Procedure, as they failed to
identify the witnesses at issue as witnesses until January 16, 2@8Hwo months after the
deadline for completion of fact discoveryDgfs. Mot. 1).

In such situations, Rule 37 provides that the offending party “is not allowed to use” the
witness at issue at trial, “unless the failure was substantially jaistifies harmless.” Fed. R.
Civ. P. 37(c)(1). Despite the seemingly mandatory language of the Rule, hpprecarsion is
notin factmandatory.See, e.g., Design Strategy, Inc. v. Da&69 F.3d 284, 297-98 (2d Cir.
2006). Instead, a district court has “wide discretion” in deciding whether to engpostions
and, if it does, what sanctions to impose. at 294-98. In determining whether preclusion is

warranted, a court must consider four factors: “(1) the party’s explanatidmeféailure to
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conply with the [disclosure requirement]; (2) the importance of the [new evidg3}ehe
prejudice suffered by the opposing party as a result of having to prepare thenseivt
[evidence]; and (4) the possibility of a continuandé&atterson v. Balsami¢ca@40 F.3d 104, 117
(2d Cir. 2006)first alteration in original{quotingSoftel, Inc. v. Dragon Med. & S&€ommns,
Inc., 118 F.3d 955, 961 (2d. Cir. 199@xcord Design Strategy69 F.3d at 296.

Applying and weighing th@attersonfactors here, the Court concludes that preclusion of
all the witnesses at issue is indeed the appropriate sanction for Plaagtiéfigious violations.
The first facto— the offending parties’ explanation for the failure to comply with the disclosure
requirement— “cuts heavily against” Plaintiffas they do “not even attempt to proffer a
legitimate explanation fértheir thirteentthour disclosure of theitnesses at issue, all of whom
they have known about (at leastshould have known about) since everfope they filed their
complaint in this actionin re Gen. Motors LLC Ignition Switch LitigNo. 14MD-2543 (JMF),
2017 WL 2880882, at *2 (S.D.N.Y. July 5, 20Xifjternal quotation marks omitted). Plaintiffs
try to distract from their lack of arlggitimateexplanation for theidelayby noting that the
witnessesnames were known to Defendaimsone way or another. (Docket No. 8§“Witness
Chart”). But that “argument misses the crucial point. [Defendpki®wledge of the existence
of a witness does not satisfy the Rule 26(a)(1)(A) disclosure obligation; tigetabi is
fulfilled only if [Plaintiffs] informed [Defendants] that [they] might t#he witness in support of
its claims or defenses.Pal v. N.Y Univ., No. 06€CV-5892 PAC) (FM), 2008 WL 2627614, at
*4 (S.D.N.Y. June 30, 2008). The purpose of that requirefrisrib alert an opposing party of
the need to take discovery obthamed witness.1d. Plaintiffs’ late disclosure here deprived

Defendants of théfair warning to which they were entitledd.



The secondPattersornfactor— the importance of the evidence at issdalso cuts in
favor of preclusion. Ashe Witness Chagubmitted by the parties makes clear, the withesses
issuegenerally fall in three categories: (1) people who worked for Defendargs)@syees or,
in at least one case, as amependent contractaf2) contacts of Plaintiffs who wegotential
clientsof Defendants; and (3) Plaintiffgitimate partners. The first categafywitnesses is the
most important of the three, but that importance is limited because none of theesi@tassue
appears to have overlapped with Plaintiffs when workimdpefendants.(Seewitness Chart).
The second category hasly limited relevance because there is no suggestion that the witnesses
shared opinions they may have hetdPlaintiffs work with Defendants. See id.. Moreover,
with respect to various issudsir(exampleto the extent that Plaintiffs propose to call the
witnesses in the second categorgstablish that Defendants made it difficult to seal a deal with
new client$, Plaintiffs “can indisputably introduce other evidence — including [their] own
testimony and the testimony of other percipient witnesskeste Gen. Motors LLC Ignition
Switch Litig, 2017 WL 2880882, at *3. And that is true of the third categbwyitnessess
well — a category, moreover, thads relevancenly to the issue ofainages.

Finally, the last two factors— the prejudice suffered by the opposing party and the
possibility of a continuance — also weigh in favor of preclusibiscovery in this matter is
closed and Defendantsummary judgment motios- “the preparatiorof which is well under
way” (Defs! Mot. 3) — is due in a matter of weeks. (Docket No).78B Plaintiffs were
permitted to use testimony from any of the witnesses at issue, “discoveny wawd to be
reopened . ... This would not only further delay this alnwstyearold case, but would
impose further litigation costs on [DefendantsPal, 2008 WL 2627614, at *5. To be sure, “

coninuance is always a possibilityld. at *6. ButPlaintiffs “should not be permitted to upset



discovery schedule which was extremely liberal and to witingr] adversar[ieshdhered.”1d.
Moreover,many ofthe events at issue in this casearertwo yearsold, the case has been
pending for over twenty-three monglise parties were granted theedensions of the discovery
deadline and had ample time to do whatever they needed andiéact discovery has been
closed for almost three months at this poitf8edgDocket Nos. 1, 51, 56, 78YAll of those facts
counsel against the granting of a potentially lengthy continuar®endn v. City oN.Y, No. 14-
CV-8391 (JMF), 2017 WL 57860, at *6 (S.D.N.Y. Jan. 5, 2017).

In sum, all fouPattersonfactors weigh in favor of preclusion here. Thus, although
preclusion isadmittedlya harsh sanctiorsee, e.g., Design Strategy69 F.3d at 297, and a court
“must consider less drastic responses” before ordering precl@utiey v. City oN.Y., 837
F.2d 587, 591 (2d Cir. 1988), the Court concludes that it is warranted3egee.g Estate of
Jaquez v. FloresNo. 10€CV-2881 (KBF), 2016 WL 1060841, at *8 (S.D.N.Y. Mar. 17, 2016)
(precluding evidence that was first disclosed after the close of disdogeayse, among other
things, the plaintiffs had been “clearly aware that [the relevant] isgoelsl be hotlycontested
and central to the case, and merely sought to sandbag the defendants at this latetimaur,”
that the plaintiffs had “proceeded at their peril when they decided not to furnisgthesd
information to defendants during discovery” and “nowst live with that tactical choice”);
Quiles v. City of N.YNo. 11€V-5613 (FM), 2014 WL 1918635, at *5-6 (S.D.N.Y. May 8,
2014) (precluding documents disclosed for the first time shortly before triagéWiherrecords
in question relate[d] directly @ known] issue,” witnesses were available to give testimony to
“establish those [same] facts,” and the opposing party “would be prejudiced by. gleventh
hour disclosure”).Notably, Plaintiffs have no one but themselves to bldone¢his result By

waiting until two months after the close of fact discovery, Plaintiffs “essentially sggeéida



Defendants Pal, 2008 WL 2627614, at *5. This is precisely the type of conduct that Rule
37(c)(1) is meant to prevehtld.

Accordingly, the names of thkirteenwitnessest issue are stricken froRlaintiffs
amendedlisclosures, and those witnesses are precluded from offering any testinswgrn
statements in this matteSee idat *6 (citing cases

SO ORDERED.

Dated: February 8, 2018 d& 7 %,/_

New York, New York LﬁESSE M=FURMAN

nited States District Judge




