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PAUL A. ENGELMAYER, District Judge:

This decision resolves claims against a bankruptcy estate first made by a homeowner,
Patricia J. McNerney, as counterclaims to a foreclosure action brought against her by the
bankruptcy debtor after she failed to repay a $108,000 home mortgage refinance loan for her
Ohio house. In a February 29, 2016 decision, the United States Bankruptcy Court in this District
(Hon. Martin Glenn) disallowed, for failure to state a claim, McNerney’s claims against the
estate, as well as the claims for attorney’s fees made by McNerney’s lawyer, Susan M. Gray, and
sustained the objection to those claims' made by the ResCap Borrower Claims Trust (the
“Trust”). Dkt. 1, at *4/—36 (“Decision”). For the reasons that follow, the Court agrees with the

bankruptcy court’s well-reasoned decision, and affirms.

! For brevity’s sake, the Court henceforth refers to all claims as McNerney’s and to McNerney as
the appellant here, except where it is necessary to differentiate between her claims and Gray’s.
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Background?

A. Procedural Background

On May 14, 2012, the debtors, including Resitial Capital, LLC (“ResCap”), filed a
voluntary petition in the bankrupt@purt in this District fo relief under chapter 11 of the
Bankruptcy Code. On Novembg4, 2012, McNerney and Graijed proofs of claim against
debtors Homecomings Financial LLC (“Homegiogs”) and GMAC Mortgage (“GMACM”").
Both debtors are entities for which the Triesttablished pursuatd the December 11, 2013,
chapter 11 plan, effective December 17, 2013,asstitcessor in interest with respect to
borrower claims. McNerney sought $600,000 agla¢ach of Homecomings and GMACM, and
Gray sought $122,481.59 in attorneys’ fees from eaisting out of her representation of
McNerney.

On October 23, 2015, the Trust filed an objectmthese claims in bankruptcy court, for
failure to state a claim. On Novembs, 2015, McNerney filed an opposition, and, on
December 9, 2015, the Trust filed a reply. On December 16, 2015, the bankruptcy court held a
hearing on the objection. Its February 29, 2D&gision sustained the Trust’'s objectid®ee
Decision at 2-8.

On March 16, 2016, McNerney filed a notice ppaal in this Court. Dkt. 1. On May 4,

2016, she filed an opening appellate brief, Bkt:McNerney Br.”); on June 6, 2016, the Trust

2 The following summary of the facts is draworfr the Court’s reviewf the Decision and the
case record. For ease of refarenthe Court occasionally refdosthe pagination provided by

the ECF system, indicated with an asterisk ®therwise, the Court refers to a document’s own
pagination. Where the Court cites portions ef diesignated record on aab and references the
ECF docket number from the bankruptcy court, @ourt refers to thatourt’'s ECF pagination
with two asterisks (**).



filed an opposition, Dkt. 9; and, on July 11, 2016 Ndmey filed a reply, Dkt. 17 (“McNerney
Reply Br.”). On August 30, 2016, the Court heard argument.

B. Factual Background

McNerney’s claims were made as countarok in a foreclosure proceeding against her
after she failed to repay a $108,000 home mortgefiigance loan from Homecomings made in
connection with her Lakewood, Ohio house (theofferty”). McNerney had obtained the loan,
secured by a mortgage on the Property, on December 272 200&hecomings serviced the loan
until January 1, 2003, at which time servicing was transferred to GMAS#3dServicing
Transfer Letter, Lathrop Decl., Bnkr. Dkt. 928DEx. E, at 1-2. GMACM serviced the loan
until February 16, 2013.

The loan was a refinance of an earlier loan McNerney and her husband had with
Household Realty Corporation, which carreed3% interest rate and required a $1,245.81
monthly payment.SeeOhio District Court Counterclais, Declaration of David Wallace
(“Wallace Decl.”), Bnkr. Dkt. 9280-4, Ex. I, (“Btrict Court Counterclais”), at § 66 (monthly
payment of $985, escrow payment for insurasfc®30, and property tdiability payment of
$230.81). When McNerney divorced, the divorce decree required redim@ance the earlier
loan. SeeOhio State Court Trial Transcript, Nawber 10, 2008, Wallace Decl., Ex. A, at 227—
28. McNerney retained a local mortgage brok#rio Mortgage Compan(“OMC”), to obtain
the loan on her behalSee idat 196-97. Under a brokagreement between OMC and
Homecomings, OMC served as an independentractor for Homecominggxcept that, when

it delivered notices, it served as Homecomings’ ag€eeBroker/Lender Agreement, Lathrop

3 The mortgage named Homecomings as lendeMortgage Electronic Registration Systems,
Inc. ("MERS”), as mortgagee and nominee for Homecomings’s successors and &Ssgns.
Mortgage, Declaration of Sara Lathrop (“Letph Decl.”), Bnkr. Dkt. 9280-2, Ex. C, at 1-2.

3



Decl., Bnkr. Dkt. 9280-2, Ex. G, at 1 1. OMCbsuitted the application to Homecomings, which
assessed the application using an automatedwntlieg program. It calculated McNerney’s
loan to income ratio (34%) and debt taame ratio (46%) as within approved limitSee

Lathrop Decl., Bnkr. Dkt. 9280-2, at { 8 &EH. At the closing, Homecomings gave
McNerney a Truth in Lending Statement, a Metof the Right to Cancel, a HUD-1 Settlement
Statement, a First Payment Notice, and a désckregarding private mortgage insuranSee
Exs. |, J, K, L, and M, respectively, Lathrop Decl., Bnkr. Dkt. 9280-2. Each document was
dated December 27, 2002 and signed by McNerseg id.see generallypecision at 2—4.

The loan’s proceeds were used to pHyte $98,349.94 balance of the prior loan, past
due taxes of $5,847.18, and $4,533.16 of credit card &=#s#-HUD-1 Settlement Statement,
Lathrop Decl., Bnkr. Dkt. 9280-2, Ex. K, at 1 1303-09. The new loan required McNerney to
make a $1,232.28 monthly payment, which reflégencipal and interest payments totaling
$792.47, based on an interest rate of 88@Note, Lathrop Decl., Bnkr. Dkt. 9280-2, Ex. B, at 1,
with the balance reflecting other costs, such as escrow payments festedaltaxes, property
insurance, and private mortgage insuraseeDistrict Court @unterclaims  66.

McNerney defaulted on the loan almost immediately—failing to make a first payment. In
November 2003, MERS brought a foreclosure actiaires McNerney in Ohio state court, and
McNerney brought statutory andt@ounterclaims. However, [Beptember 2009, after years of

litigation, MERS'’s state-court action was dissed without prejudice for lack of standfhg.

4 MERS filed the state-court foreclosure anoton November 10, 2003 in the Cuyahoga Court of
Common Pleas (the “Ohio Sta@®urt”), some five months after McNerney’s June 1, 2003
default. SeeState Court Foreclosure Action ComptaiWallace Decl., Bnkr. Dkt. 9280-3, EX.

D. On June 16, 2004, McNerney filed an aesand counterclaims, and, on November 6, 2006,
an amended answer and counterclai®seState Court Foreclosure Action Docket/Case
Information, Wallace Decl., Bnkr. Dk§280-4, Exs. C, at **258-90 (“State Court
Counterclaims”), and F (“Amendestate Court Counterclaims”)lhe note and mortgage were
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On October 14, 2009, Homecomings filed avriereclosure action—the one relevant
here—in federal district court the Northern District of OhioSee09-cv-2383-LW (N.D.
Ohio). On January 18, 2010, McNerney moved to dismiss. On September 24, 2010, the court
denied that motion. On January 23, 2011, McNerney filed an answelafundrsgt and tort-law
counterclaims (the “District Court Countercte”). Homecomings moved for judgment on the
pleadings and summary judgment, which MoiNsy opposed. These motions were pending
when, on August 7, 2012, Homecomings, whict fied for bankruptcy on May 4, 2012, filed a
notice of bankruptcy in the District Courthe following day, August 8, 2012, the district court
stayed the case pursuant to 11 U.S.C. § 36@@)}ankruptcy code’s tamatic stay provision.

The underlying foreclosure claims agaiNkENerney were dismissed in August 2013,
essentially due to McNerney’s abandonment of the Propeftyto McNerney and Gray’s
counterclaims against the debtors, on Novemde012, they each filed proofs of claim in the

bankruptcy court against Homeunmgs and GMACM. McNerney’s claims (humbers 4762 and

transferred from Homecomings/MERSGMACM on December 31, 2007; GMACM was
substituted as plaintiff on Jamya31, 2008; and, after the notedamortgage were transferred

back to Homecomings on October 14, 2008, Hommeiegs was substituted as plaintiff for
GMACM. Appellees’ Objection, Bnkr. Dkt. 9280, B23. The state court ldea bench trial in
December 2008. But, before a decision was rendered, the court, on September 14, 2009,
dismissed the case without prejudice. Journal Entry, Wallace Decl., Bnkr. Dkt. 9280-4, Ex. G.
The dismissal was based on an intervening rulingrb@hio appeals court that, to have standing
in a state-court foreclosure amti a plaintiff must show thaat the time the case was filed, it

was the mortgagee or assignee of the mortgadelso the holder of the note. Homecomings'’s
failure to meet those requirements required dismidsdal.

5> In November 2010, the debtors discovered that McNerney had not lived in the Property for
some time and that the house’s interior had dateed and that the house was uninhabitable. In
April 2011, McNerney deeded tiwuse to a local fad reutilization corporation. Homecomings
released its lien in July 2011, but McNerney reredinbligated to pay the debt. Later as part of
a nationwide settlement by GMACM, Homecomimgfered to extinguish McNerney’s debt, an
offer McNerney accepted. Homecomings then squagit obtained, dismissal of its foreclosure
claims. SeeDecision at 7.



4764), based on the 12 DistriCourt Counterclailiswere each for $600,000; Gray’s (numbers
4757 and 4758), for legal fees, were each for $122,48 586Claims, Designated Record
Tab 2.

As noted, on February 29, 2016, the bankruptayrt disallowed McNerney’s claims.
The Court reviews the bankruptcyurtis reasoning, as relevant,time course of addressing each
claim. Relevant here, McNerney pursues aikyof her 12 counterclaims in this appéalhe
six claims she pursues assert: (1) violations of the Truth in Lending Act (“TILA”); (2)
negligence and improvident lemgy; (3) intentional and negligent misrepresentation; (4) civil
conspiracy; (5) violations of €hOhio Consumer Sales Practiées (“CSPA”); and (6) breach of
privacy. Id. In addition to reviewing these claintee Court also considers McNerney’s
November 16, 2015, motion in thertkauptcy court to strike theeclaration of Sara Lathrop,
Bnkr. Dkt. 9334, which the bankruptcy court did nae on and which McNerney’s treats as

having been denied by implication.

® These alleged: (1) violations of the Truh Lending Act (“TILA”), District Court
Counterclaims {1 126-51; (2) violations of the Real Estate Settlement Procedures Act
("RESPA"), id. at 11 152-59; (3) breach of fiduciary duty,at { 168-79, 270-79; (4)
negligence and improvident lendind, at {1 160-67, 180-87; (5kémtional and negligent
misrepresentationd. at 1 188—203, 235-69; (6) unconscionabiidy{{ 204-06; (7) civil
conspiracyid. at 11 207-12, 288-92, 303-16; (8) violationthef Ohio Mortgage Loan Broker
Act ("OMBA”), id. at 1 213-31; (9) failure to engage in loss mitigaichrat 11 232—34; (10)
violations of the Ohio Consumer Saleractices Act (“CSPA”), 11 280-87, 308-16, 322-31;
(11) fraud on the courtd. at 1 293-302; and (12) breach of privadyat { 317-21.

" Of the 12 claims listed in footnote €jpra McNerney has waived the claims numbered (2),
(3), (6), (8), (9), and (11)SeeMcNerney Br. at 7 & n.2.
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1. Discussion

A. Jurisdiction and Standard of Review

The district court has jurigttion to hear appeals fromlings of the bankruptcy court,
including to disallow claims agast the bankruptcy estate. 28 U.S.C. § 158(a). Final orders of
the bankruptcy court, including ordessch as that here disallawg claims, are appealable to the
district court. Id.; see Morse v. Rescap Borrower Claims No. 14 Civ. 5800 (GHW), 2015
WL 353931, at *3 (S.D.N.Y. Jan. 26, 2015).

In reviewing such judgments by the bankruptourt, the district curt functions as an
appellate courtSee In re CBI Holding Co., In29 F.3d 432, 448-49 (2d Cir. 2008). Thus,
the district court reviews the bankruptcy a&ifindings of fact for clear error and its
conclusions of lavde novo In re lonosphere Clubs, In©22 F.2d 984, 988 (2d Cir. 199@ge
alsoFed. R. Bankr. P. 8013 (advisory committee note); Fed. R. Civ. P. 52(a)(6). Clear error
exists when “the reviewing court on the engkadence is left with the definite and firm
conviction that a mistake has been committdd.te CBI Holding Co., In¢.529 F.3d at 449
(quotingUnited States v. U.S. Gypsum (283 U.S. 364, 395 (1948)). Harmless error, meaning
an error not inconsistent with substantial justicéhat does not affect the parties’ substantial
rights, is not grounds for reversadh re Cavalry Const., Inc428 B.R. 25, 41-42 (S.D.N.Y.
2010) (citation omitted)in re Adler, Coleman Clearing CorR04 B.R. 99, 106 (Bankr.
S.D.N.Y. 1997) (quotation and citation omittesie alsd-ed. R. Bankr. P. 9005; Fed. R. Civ. P.
61. The district court may affirm “on any groutiét finds support in threcord, and need not
limit its review to the bses raised or relied upon in the decisions bel&ngéman v. Journal
Register Cq.452 B.R. 367, 369 (S.D.N.Y. 2010), but it nrayt consider evidence outside of the

bankruptcy court recordSee In re Bear Stearns High-Gra8&uctured Credit Strategies



Master Fund, Ltd.389 B.R. 325, 339 (S.D.N.Y. 2008). Argants not raised in the bankruptcy
court are considered waived and, unless waiverdvagdult in manifest injustice, are not to be
considered by the district courgee In re Lionel Corp29 F.3d 88, 92 (2d Cir. 1994).

B. Standards Applicable to Poofs of Claim and Objections

In a bankruptcy proceeding, aditor may assertrgght to payment from the debtor by
filing a proof of claim. Fed. R. Bankr. BOO1; 11 U.S.C. 8§ 501. A “claim” is a right to
payment or to an equitable remedy for breach of performance if sueachlprovides a right to
payment, “whether or not such right is redd to judgment, liquidad, unliquidated, fixed,
contingent, matured, unmatured, disputed, llegguitable, secured, or unsecure@éell
U.S.C. § 101(5). Relevant herécaeditor” is an “entity that hsa claim against the debtor that
arose at the time of or before the orderr&ief concerning the debtor.” 11 U.S.C.

§ 101(10)(A).

A properly filed proof of claim is deemeadlowed against the estate unless a party in
interest objects. 11 U.S.C. § 502(a). Aneatipn triggers a burdeshifting framework to
determine whether to allow a claim. A propdiled and executed proof of claim constitutes
prima facie evidence of the validity and amoohthe claim. Fed. R. Bankr. P. 3001(f). “To
overcome this prima facie evidence, the objegbady must come forth with evidence which, if
believed, would refute at least one of thllegations essential to the clainherman v. Novak
(In re Reilly) 245 B.R. 768, 773 (2d Cir. B.A.P. 2000). Whkbka burden is then shifted back to
the claimant, the claimant must prove by a prejgrance of the evidendeat the claim should
be allowed under applicable lavRozier v. Rescap Borrower Claims Trust (In re Residential
Capital, LLC, et al.)15 Civ. 3248 (KPF), 2016 WL 79686, *9 (S.D.N.Y. Feb. 22, 2016)

(citation omitted).



If an objection to a claim is made, thenkeuptcy court, following notice and a hearing,
shall allow the claim and determine its amount unless “such claim is unenforceable against the
debtor and property of the debtor, under anyegent or applicable law for a reason other than
because such claim is contingent or unmaturdd.’'U.S.C. § 502(b)(1). To determine whether a
claim is unenforceable “under angreement or applicable lawd., the bankruptcy courts apply
the applicable non-bankruptcy laee Raleigh v. lllinois Dept. of Revenbg0 U.S. 15, 20
(2000). This follows from the “basic federale” in bankruptcy that state law governs the
substance of claims—as if the parties waseinvolved in a bankiptcy proceeding—unless
some federal interest requires a different reddlt(quotingButner v. United Stated440 U.S.

48, 57 (1979))see also Butned40 U.S. at 54-55 (“Congress has generally left the
determination of property rights the assets of a bankrupt’s estate to state law,” such that,
“[ulnless some federal interest requires a diffieresult, there is na@ason why such interests
should be analyzed differently simply becauséngerested party iswolved in a bankruptcy
proceeding.”).

Accordingly, federal pleading rules also apil assessing a proof claim’s validity.

See Morseg2015 WL 353931, at *4 (citintn re DJK Residential LLC416 B.R. 100, 106
(Bankr. S.D.N.Y. 2009))see also In re 20/20 Sport, In200 B.R. 972, 978 (Bankr. S.D.N.Y.
1996) (“In bankruptcy cases, couhtave traditionallyanalogized a creditor’s claim to a civil
complaint, a trustee’s objectidm an answer and an advershpigceeding to a counterclaim.”)
(citing, inter alia, Nortex Trading Corp. v. Newfigl®@11 F.2d 164, 164 (2d Cir. 1962)).

Here, because the bankruptcy court dismiddederney’s claims as facially defective,
the Court’s analysis of her dienges to the disallowance of gikher claims is guided by the

familiar standards applicable to a motion to dgsm A complaint must plead “enough facts to



state a claim to relief that is plausible on its fadg€ll Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007). “A claim has facial plaibility when the plaintiff plead&ctual content that allows the
court to draw the reasonabldarence that the defendant ialie for the misconduct alleged.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). “Where a cdanqt pleads facts that are ‘merely
consistent with’ a defendant’s liability, it tgds short of the line b&een possibility and
plausibility of entittment to relief.” Id. (QquotingTwombly 550 U.S. at 557). A district court
must “accept[] all factual claims in the complaasttrue, and draw][] all reasonable inferences in
the plaintiff's favor.” Lotes Co. v. Hon Hai Precision Indus. C653 F.3d 395, 403 (2d Cir.
2014) (quoting-amous Horse Inc. v. 5th Ave. Photo Jr&24 F.3d 106, 108 (2d Cir. 2010)).
This tenet is “inapplicableo legal conclusions.’Igbal, 556 U.S. at 678. “Threadbare recitals of
the elements of a cause of action, sumgzbby mere conclusory, do not sufficdd. “[R]ather,
the complaint’s ‘[factual] allegations mus¢ enough to raise a rigto relief above the
speculative levelj.e., enough to make the claim ‘plausible Arista Records, LLC v. Doe 3
604 F.3d 110, 120 (2d Cir. 2010) (quotirgombly 500 U.S. at 555, 570). A complaint is
properly dismissed when, as a matter of law, dhegations in [the] complaint, however true,
could not raise a claim of entitlement to religivombly 550 U.S. at 558.
Il. Discussion

As noted, McNerney challenges on appealdisallowance of six claims. The Court
discusses these in turn, and tlagldresses her motion to strike ttheclaration of Sara Lathrop.

A. TILA

McNerney originally alleged that Homecomingslated TILA, entitling her to damages,
in two ways: by failing to provide required dissloes to McNerney at the time of the loan’s

origination and by failing to rescind. McNey however, has foregone the first claiBee

10



McNerney Reply Br. at 1, 4. Heemaining TILA claim, for fdure to rescind, asserts that
Homecomings failed to rescind the loateaMcNerney, on July 16, 2004, exercised her
statutory right to rescind by filg counterclaims in the first feclosure action in state coudee
State Court Counterclaims § 3Bistrict Court Counterclaims {1 131, 143-51. The bankruptcy
court held that this TILA claim is barrdyy the statute of limitations. Decision at 22—23.

The relevant limitations periods under TILA are as follows. A TILA claim for actual or
statutory damages must be broughithim one year of the date tfe occurrence of the violation.
15 U.S.C. 8§ 1640(e). As to rescission, the heemordinarily has untimidnight of the third
business day after the consummatibthe transaction to seek ression of the loan, 15 U.S.C. §
1635(a), but where the lender has made deficieatatiures at the time tfe transaction, the
borrower’s right to rescind is extended untilgé years after the transaction’s consummation.
Seel5 U.S.C. 8§ 1635(f); 12 C.F.R. § 226.15(a)@rrett v. JP Morgan Chase Bank, N.A45
F.3d 874, 87576 (6th Cir. 2006)A lender presented with a timely notice of rescission from
the borrower must rescind the transaction witld@s of receipt of that notice, barring a court
order to the contrary. 15 U.S.€1635(b). A failure to resciras required is a separate TILA
violation, giving rise talaims for damageslenkins v. Mercantile Mortg. Ca231 F. Supp. 2d
737, 745 (N.D. lll. 2002) (citation omittedyjount v. LaSalle Bank Lake Vie®86 F. Supp. 650,
651 (N.D. Ill. 1995). Sectioh640(e)’s one-year limitations ped governing damages claims
begins to run upon the lender’s faduo rescind as requireéeel5 U.S.C. § 1640(e¥ee also

Smith v. Fidelity Consumer Discount C898 F.2d 896, 902—-03 (3d Cir. 1989) (damages claim

8 A borrower may therefore retain a right tsed even though her damages claim from the
failure to provide the required disclosurebasred by § 1640(e)’s one-year limitations period
running from consummatiorSee McCoy v. Harriman Utility Bd790 F.2d 493, 496 (6th Cir.
1986).
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from failure to rescind was timely filed five mdstafter lender’s refusal, after timely notice
from borrower, to rescind).

In disallowing McNerney'’s claim based onlése to rescind, the bankruptcy court did
not determine whether the discloss provided to her at the loar@sgination were inadequate,
finding her rescission claim time-barred evethdy were. The Coultere similarly assumes
arguendathat McNerney remained within the periodevihshe could timely exercise her right to
rescind on June 16, 2004, when she purporteld o in her State Court Counterclaingee
District Court Counterclaims § 131The bankruptcy court held, however, that McNerney’s
damages claim from Homecomings'’s failure teciad the loan fell outside 8§ 1640(e)’s one-year
limitations period.

That ruling was clearly correctAssuming that McNerney Haa right to rescind within
three years of the loan transaction, her essen request in her SégaCourt Counterclaims on
June 16, 2004 was timely. Homecomings thad 20 days—until July 6, 2004—to rescind. Its
failure to do so would theng McNerney a cause of actidhe one-year statute of limitations
for which began to run on that date. McNerttays had until one year later, July 6, 2005, to
claim damages from Homecomings'’s failuredecind. McNerney, however, did not bring a
TILA claim for failure to resmd until she filed her AmendeState Court Counterclaims on
November 6, 2006, some 16 months ratite limitations period had rurBeeAmended State
Court Counterclaims 1 91-98e alsdtate Court Docket, Wallace Decl., Bnkr. Dkt. 9280-4,
Ex. E., at 11. Her damages claim based on Homexys’ failure to reseid is, therefore, time-

barred.

° The Trust’s position at argument was thatedjuired disclosures were made and that
McNerney’s right to rescind thefore lasted only three days, kireg a rescission notice on June
16, 2004 untimely.
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McNerney makes two arguments to the cagtraach unpersuasive. First, she argues
that her June 16, 2004 state court cowteems did bring such an actio&eeMcNerney Reply
Br. at 5. But that argument fails for two reasoRgst, such a claim, if made, would not have
been ripe, because Homecomings, having as ofrtbepreviously been asked to rescind, could
not yet have been in breachadfiuty to rescind, and indeed, $tptute, had 20 days to rescind
following McNerney’s June 16, 2004 notice. Second, the aspects of McNerney'’s state-court
counterclaims to which she points (paragraphsngbaspects of the prayfnr relief) cannot, in
fact, be plausibly read to assert a claim Hdase Homecomings’ failureo rescind, and nor can
any other part of that filing. The cited portianstead merely seek damages for Homecomings’
alleged failures of disclosuré&eeState Court Counterclainf] 31-37 (detailing alleged
disclosure lapses). Paragraifis general reference to Homecogs's “failure to comply with
the Truth in Lending Act,” cannot, Wiout more, be fairly read taim a failure to rescind.
Instead, it is referring only to ifare to provide the requiredstlosures; no factual content
regarding Homecomings futureilfae to rescind is allegedSee idat § 36. The prayer for
relief, while demanding rescission, similarly does altedge a claim for an extant failure to
rescindt® Instead, it requests that the transactiemescinded and meatis specific aspects of
the rescission, such as the termination of Homecomings’s security interest in McNerney’s

property. Id. at 411

10 The Court assumesguendg that a request for rescission masuch a court pleading is a
permissible method of pursg rescission under TILA.

11 McNerney separately argues—that the TILAtiabf limitations should be equitably tolled.
McNerney Br. at 14-16. There is no causddso. McNerney’s TILA claims, for improper
disclosure and as to failure tescind, were untimely, and eocumstances justify a toll.
Section 1640(e)’s limitations periasl subject to equitable tolling appropriate circumstances.
Borg v. Chase Manhattan Bank USA, NZ&L7 Fed. App’x 627, 635 (6th Cir. 2007) (citing
Jones v. TransOhio Sav. Ass##7 F.2d 1037, 1043 (6th Cir. 1984)). The Sixth Circuit has
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Accordingly, the Court affirms the bankruptcgurt’'s disallowance of McNerney’s claim
for damages based on from Homecomings’s failure to rescind the loan.

B. Negligence and Improvident Lending

McNerney separately brought state-lawicis for negligence by Homecomings for
failing to exercise reasonable care in preggsthe loan to McNerney and for improvident
lending. SeeDistrict Court Counterclaims  160—@80-87. The bankruptcy court properly
disallowed these claims because Homecomingisdi owe McNerney a duty of care in the loan
transaction under Ohio law, and because Qdwodoes not recognizecause of action for
improvident lending.SeeDecision at 15-16.

Under Ohio law, to establish negligence, amiff must show the existence of a legal
duty, the defendant’s breach of that duty, and an injury proximately caused by the breach.
Wallace v. Ohio Dept. of Commeré&3 N.E.2d 1018, 102526 (Ohio 2002) (citation omitted).
The duty element “refers to the relationship lestw the plaintiff and the defendant from which
arises an obligation on the part of the defenttaeixercise due care toward the plaintiffd.
Whether a particular legal duty exists is “a sfign of law for the court to determineld.

No such duty existed here. In Ohio, “tredationship of debtor and creditor, without
more, is not a fiduciary relatiohgp,” and ‘a bank and its cust@ms stand at arm’s length in
negotiating terms and conditions of a loard25 Beecher, L.L.C. v. Unizan Bank, Natl. Assn.

927 N.E.2d 46, 59 (Ohio Ct. App. 2010) (quotBign v. Bank One, Akron, N,A19 N.E.2d

identified five relevant factors: (1) “lack of notice of the filing requirement;” (2) “lack of
constructive knowledge of the filing requiremer(8) “diligence in pursuing one’s rights;” (4)
“absence of prejudice to the detlant;” and (5) “the plaintif§ reasonableness [in] remaining
ignorant of the particuldegal requirement. Truitt v. County of Waynd 48 F.3d 644, 648 (6th
Cir. 1998). But McNerney has natgued that any of these factstgpport tolling here. Nor has
she identified anything that inhtked her from discovering her injury and timely seeking relief.
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363, 367-68 (Ohio 1988)). Ohio statutory law siniyl@reates an arms-length relationship
between lenders and borrowers. Ohio Rev. Code Ann. § 1109.15(E) (“Unless otherwise
expressly agreed in writing, the relationship keswa bank and its obligor, with respect to any
extension of credit, is that aefcreditor and debtor, and createsfiduciary or other relationship
between the parties.”). A lendeegotiating a loan agreemehus does not owe a borrower a
duty of care.Provident Bank v. Adriatic, IncNo. CA2004-12-108, 2005 WL 2840741, at *4
(Ohio Ct. App. Oct. 31, 2005) (citirfgjoor Craft Floor Covering, Inc. v. Parma Cmty. Gen.
Hosp. Ass'n560 N.E.2d 206, 211 (Ohio 1990)).

In light of this doctrine, McNerneysegligence claim fails, because it presupposes a
legal duty that does not exist. She allegesHkmahecomings failed to exercise reasonable care
when it processed McNerney'’s loapplication and loaned to heRistrict Court Counterclaims
19 180-87. But as the bankruptcy court recoghiE®mecomings did nawe McNerney, as a
borrower, a duty of care. McNerney coust#rat she “paid for correct underwriting,”
McNerney Br. at 24-25, but thallegation, while potentially supporgira contract claim, did not
give rise to a duty of care. McNerney sepdyatetes that it was feseeable to Homecomings
that a borrower would expect such servitgs put that claim, while potentially addressing the
element of causation, also does not give riselegal duty. The bankrtgy court was therefore
right to disallow the negligence claim.

As for McNerney’s claim of improvidentieling, it similarly claims that Homecomings
did not exercise reasonable caréending to McNerney, in thahe terms of the loan made her
default more likely. District Court Countdaims 1 160-67. But Ohio does not recognize
improvident lending as agtinct cause of actionSee Price v. EquiFirst CorpNo. 09-CV-

1960, 2009 WL 917950, at *8 (N.D. Ohio Apr. 1, 200@)provident lenthg “not recognized
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under Ohio law”). The one case construing suclaian to be actionable recast it as a claim of
substantive unconscionability based onliberower’s limited disability incomeSee City Fin.
Serv. v. SmithNo. 97 CVF 00679, 2000 WL 288469, at(@hio Mun. Ct. Jan. 4, 2000). No
similar claim is made here, and McNerney resunced any unconscionability claims in this
appeal. McNerney Br. at 7 n.1. The Court acewyigt affirms the disallowance of McNerney’s
improvident lending claim.

C. Intentional and Negligent Misrepresentation

McNerney also brought statealaclaims for negligent and ti@ntional misrepresentation.
SeeDistrict Court Counterclaims 11 188—-203. Thelséms are based on allegations that OMC
(as an agent for Homecomings) misrepresentédctderney that she qualified for the loan and
its monthly payment& The bankruptcy court disallowedette claims for failure to state a
claim, for multiple reasons. First, they do not adequately plead an agency relationship between
OMC, which dealt with McNerney, and Heromings. Second, Homecomings and McNerney
were not in a special relatidmp giving rise to a legal dyt Third, on the facts pled,
Homecomings had no contact with McNerney ptaothe loan and was not responsible for any
misrepresentations to htrat led to the loan.

On this point, too, the bankruptcy court’s r@aisg was persuasive. Under Ohio law, a
claim of intentional misrepresentation requires ‘gIepresentation, (2) which is material to the
transaction at hand, (3) made falsely, with knowlealgés falsity, or with such utter disregard

and recklessness as to whethés ttue or false that knowledge may be inferred, (4) with the

12E g, id. at 1 192 (“Homecomings, through its agemgnipulated the information to make it
appear that Ms. McNerney qualified for a Idanwhich she did not qualify at all.”l. at § 198
(“Homecomings, through its agent, misrepresetteds. McNerney that she qualified for a loan
for which, on her actual anticipated incgrshe was not in fact qualified.”).
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intent of misleading anothertmrelying upon it, (5) justifial@ reliance upon the representation
or concealment, and (6)asulting injury proximately caused by the reliancBrewer v.
Brothers 611 N.E.2d 492, 495 (Ohio Ct. App. Aug. Ba92) (citation omitted). A claim of
negligent misrepresentation, irryrequires that a person, iretbourse of a transaction in
which he had a pecuniary interest, have “suppliiglde information for the guidance of others
in their business transactions” without exercisirgasonable care or competence in obtaining or
communicating the information,” and on which infation the recipient “justifiabl[y] relied,”
causing pecuniary loselman v. City of Cleveland Heigh&34 N.E.2d 835, 838 (Ohio 1989)
(citation omitted). A “core requirement” inreegligent misrepresentation claim is “a special
relationship under which the defemi@upplied information to the plaintiff for the latter’s
guidance in its business transactiofdrd v. New Century Mortg. Corp797 F. Supp. 2d 862,
872 (N.D. Ohio 2011) (quotation ottad). “[A] bank and its custoens stand at arm’s length in
negotiating terms and conditions of a loan. . . isBbrt of relationship does not, by itself, give
rise to the existence of a duty necessary tmtaia a negligent misrepresentation clainid’

Applying these standards of Ohio law, thenkruptcy court correctly determined that
OMC and Homecomings were not in an ageratgtionship, thereby dedéing the intentional
misrepresentation claim insofar asviis based on alleged acts by OM&eeDecision at 11-13.
And on appeal, McNerney appeafgpear to abandon a claimagfency liability, now claiming
that “[tlhe negligence was the negligence ofitdcomings in failing tdulfill its own obligation
as a lender.” McNerney Br. at 2&e alsdicNerney Reply Br at 8-9. And because McNerney
did not allege any direct misrepresentatitrosn Homecomings to her—indeed, she did not
allege any contact with Homesomings prior to the loantdosing—no claim of intentional

misrepresentation could lie. McNerney setkee-focus the inquiry on what McNerney was
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told by others such as OMC, McNerney Br24t but absent conduct by Homecomings or for
which it is legally accountable, no claimiatentional misrepresentation can lie.

For the same reasons, the bankruptcytcalso properly disallowed McNerney’s
negligent misrepresentation claim. Moreovkere was no pleading of facts giving rise to a
special relationship between McNerney anartéoomings, who instead had the arms-length
relationship of debtoand creditor.

D. Civil Conspiracy

McNerney next asserts three civil conapy claims. The first two are based upon an
alleged conspiracy between OMC and Hommeio@ys in the origination of the loaseeDistrict
Court Counterclaims 1 207-12, 288-92; the third s&th@n the filing of various documents in
the first foreclosuraction by the debtorsge id.at 1 303-16. The bankruptcy court held that
the first two claims failed as a matter of law bessalcNerney failed adequately to allege facts
supporting the claim that Homecamgs had agreed with OMC to participate in OMC'’s alleged
wrongdoing, and that the third ataifailed under the witness immityndoctrine, which provides
immunity from civil suits for statements made in the course of a judicial proceeding.

Under Ohio law, the tort dafivil conspiracy applies to “a malicious combination of two
or more persons to injure another in persoproperty, in a way not competent for one alone,
resulting in actual damagesWilliams v. Aetna Fin. Co700 N.E.2d 859, 868 (Ohio 1998)
(quotation omitted). “An underlying unlawful actrequired before a civil conspiracy claim can
succeed.”ld. (citation omitted). The malice required is when a person “does a wrongful act
purposely, without a reasonaldelawful excuse, to #hinjury of another.”ld. (quotation
omitted). The malicious combination element does not require a showing of express agreement

between the defendants. A communderstanding or design, euanit, to commit an unlawful
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act suffices.Aetna Cas. and Sur. Co. v. Leahey Const, £19 F.3d 519, 538 (6th Cir. 2000)
(citing Gosden v. Louj$87 N.E.2d 481, 496 (Ohio Ct. App. 1996)).

McNerney’s first two civil conspiracy claims fail as a matter of law because McNerney’s
pleadings failed to adequately allege the malicmursbination element. McNerney'’s first such
claim, for misrepresentatioseeDistrict Court Counterclaims § 209, and the second, for
violation of fiduciary dties owed to McNerneyee idat J 290, center on actions by OMC, but
only conclusorily do they allege concertsetion between OMC and Homecomings. As the
bankruptcy court recognized, McNerney’aiols that Homecomings and OMC “acted in
concert,”’see id.at 1 208, 290, or that OMC acteditwHomecomings['s] participation and
knowledge,”id. at I 209, lack the fagal content and concretesseto survive a motion to
dismiss. Bare allegations afmeeting of the minds are irexgliate to support a combination
between the alleged conspirato&ee In re Nat'| Century Fin. Enters., In604 F. Supp. 2d
287, 329-30 (S.D. Ohio 2007) (complaint’s failurertdicate relationship the parties had with
each other or how they reached a common understanding held insufficient to plead malicious
combination).

The bankruptcy court also properly disaldhvthe third civil onspiracy claim of
allegedly fraudulent conduct by thebtors in their filings in thérst foreclosure action in state
court. SeeDistrict Court Counterclaims 1 303-16. i§hlaim alleged that “the fraud
perpetrated upon the court . . . could not hawntm®wne without all of the parties, including
Homecomings, GMAC and MERS acting in conced,’at § 304, and the “pcipation of each
in the form of fraudulent assignments, fraudukgfitlavits, fraudulent appearances as ‘plaintiff’
in the prior foreclosure proceeding, perpetrated a long and expensive fraud upon Ms. McNerney

and the court,id. at § 305. But, as the bankrupt@ud rightly noted, th witness immunity
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doctrine bars a claim based on such allegati¢jdgudges, counsel, parties, and withesses are
absolutely immune from civil suits for remanks&de during the course of and relevant to a
judicial proceeding.”DeBrosse v. Jamispho. 91-CA-26, 1992 WL 585%ht *2 (Ohio Ct. App.
Jan. 14, 1992) (citingVillitzer v. McCloud 453 N.E.2d 693 (Ohio 1983)). “[T]he statements of
witnesses are privileged and cannot be a basss $absequent civil action,” and “a witness is
immune from civil liability for giving false testimony.Id. (citations omitted).

Attempting to salvage this claim, Merney relies on inapposite cas€dazer v. Chase
Home Fin. LLC 704 F.3d 453 (6th Cir. 2013)Glazer I'), does not, as McNerney claims, allow
conduct by a foreclosing creditor anforeclosure lawsuit to form the basis for a fraud claim in
another lawsuit.SeeMcNerney Reply Br. at 10Glazer Iheld that, under the Federal Debt
Collection Practices Act (“FDCPA”), 15 U.S.C. § 1682seq. mortgage foreclosure does
qualify as debt collection, and that lawyers o@et the general deftion of debt collectors
under the act when regularly and principahgaged in mortgage foreclosufgee Glazer,1704
F.3d at 464.Glazer Idid not speak to the issue of whet litigation activity by a foreclosing

creditor could support a fraud clafrh.

B3 Indeed, theSlazer Iplaintiff did not adequately alledeaud as a result of conduct undertaken
in a foreclosure lawsuit. The plaintiff there @la federal-court lawsuitlaging violations of the
FDCPA and Ohio law after the defendants haglibea foreclosure proceeding against him. The
district court dismissed the case and declinegktcise supplemental jurisdiction over the state
law claims, which were then litigated to finatgment and were on appeal in state court when
the Sixth Circuit, in the federal appeal, reinstgiad of the plaintiff federal-court case. The
state law claims were later removed from the federal cdse.Glazer v. Chase Home Fin. LLC
No. 1:09CV1262, 2014 WL 1238291, at *8 (N.D. Ohio Mar. 25 2018)dzer 1II’). On appeal

in state court, the plaintiff’s misrepresentataond civil conspiracy clans were dismissed for
failure to allege detrimental reliance on théedelants’ alleged fraudulemisrepresentations.

See Glazer v. Chase Home Fin., L.I.)os. 99875, 99736, 2013 WL 7869273, at *13—-16 (Ohio
Ct. App. Dec. 19, 2013) Glazer IT'). In pertinent part, the coufound that because the plaintiff
contested the validity adhe debt in the foreclosure action,dwild not have detrimentally relied
on that alleged false misrepresentatitsh.at *15. McNerney similayl contested the validity of
her debt in the first forecloseiaction, alleging, for example ahthe loan “contract [wa]s void
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For these reasons, the bankruptourt properly didbowed McNerney'’s civil conspiracy
claims.

E. Violations of the Ohio Consimer Sales Practices Act (“CSPA”)

McNerney assert three sets@BPA violations. The firgs based on alleged unfair and
deceptive practices by OMC, Homecomingdlsged agent, in originating the loaBeeDistrict
Court Counterclaims 1 280-87. The secordithind are based on Homecomings’s and
GMACM'’s actions related to the fleclosure action: McNerney assethat they filed an action
without undertaking any loss mitigation, used $&front entities,” and harassed McNerney and
her family in their house, and that Homecomiagemand for attorneyfees in the second
foreclosure action violated the CSP&ee idat 11 308-16, 328-30.

The CSPA proscribes unfair, deceptive, or unconscionable acts or practices by suppliers
in connection with a “consuen transaction.” Ohio Rev. Code Ann. 88 1345.02(A), 1345.03(A).
Claims under it are subject to a two-year lirdas period, running frorafter the occurrence of
the subject violation. Ohio Rev. Code Agn1345.10(C). Significant he, the issuing of a
mortgage is a pure real estate transactiat falls outside the CSPA’s scofgee Hanlin v.

Ohio Builders and Remodelers, In212 F. Supp. 2d 752, 757 (S.D. Ohio 2002) (granting
summary judgment to a lender on ground theuasice of a loan for home improvements in
exchange for a mortgage in the house was arnpatestate transaction, outside the CSPA’s
scope). Mortgage servicingnd the pursuit of forecloseyrfall outside the CSPAAnderson v.
Barclay’s Capital Real Estate, In(989 N.E.2d 997, 999-1002 (Ohio 2013). These are instead

“collateral services that are solely associatdth ie sale of real estate and are necessary to

for failure of consideration,” State Court Coargdlaims § 7. Indeed, her counterclaims do not
contain any allegations of detrimental reliancge-claims only that she was damaged by having
to defend the foreclosure cas®eeDistrict Court Counterclaims q 307.
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effectuate a ‘pure’ reastate transaction.ld. at 1000 (quotation omitted). The CSPA dnes
cover allegations of misrepragations or other purportedly improper conduct made in the
course of pursuing foreclosur&eeGlazer 1, 2013 WL 7869273, at *10-11.

The bankruptcy court here dismissed McNerney'’s first CSPA claim as barred by the
CSPA'’s statute of limitations. As the bankruptourt recognized, McNerney’s allegations arise
from the loan’s origination on December 27, 2062r example, McNerney alleged harm from
“the making of a loan for which she could notdfiy under responsiblenglerwriting standards.”
District Court Counterclaims  286. But McNerra#gl not bring this claim until 2011. As such,
it is time-barred.

McNerney’s remaining two CSPA claims wexiso properly disallowed, because they
fell outside the CSPA, insofar as they involvetateral services assoocgt with a pure real
estate transaction. McNerney counters that traoia of the federal delabllection statute, the
FDCPA, may be covered under the CSPA. &igeies that Homecomings became liable under
the FDCPA when the defaulted loan was@ssd back to Homecomings from GMACM in
2008, thereby making Homecomings d&tdeollector under the FDCPASeeMcNerney Br.at
16-17. That argument fails. Whether or notabla claim against Homecomings could have
been brought under the FDCPA, McNerney did notdosuch a claim. And it is incorrect that
the CSPA and the FDCPA are coextensive: “[A] violation of the FDCPA does not automatically
mean a violation of the [CSPA]Glazer Il, 2013 WL 7869273, at *10. On the contrary, as the

court inGlazernoted, the CSPA does not apply to a ‘giueal estate traastion, such that a
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defendant liable under the FDCR@Y debt-collection activity arisg out of such a transaction
would not be liable under the CSPA. at *10-11%4

McNerney separately argues that hers wamsiged” transaction,nvolving real estate
and consumer goods, because McNerney usddaheo pay of $4,533.16 of credit card debt.
As she notes, und&rown v. Liberty Clubs543 N.E.2d 783, 786 (Ohio 1989), the CSPA “is
applicable to the personal prapeor services portion of a mixed transaction involving both the
transfer of personal propenty services, and the transfarreal property.” BuBrownis far
afield. There, the defendant was solicitedigit a subdivision with the promise of receiving a
gift of a free set of steak knive#d. at 785. The court held thattlsolicitation and transfer of
steak knives constituted a con®mransaction and was deceptigach that that portion of the
transaction violated the CSPAd. at 785-86. Here, in contrastegy portion of the transaction
related to real estate—the tsaction involved re-finance of a mgage on McNerney’s house.

That McNerney used the proceeds to pay ofprgnother debts, a credit card debt, does not

14 Separately, it is far from clethat Homecomings was, as McNerney claims, a “debt collector”
within the meaning of the FDPA. “[T]he definition of debt collector pursuant to

8 1692a(6)(F)(iii) includes any noniginating debt holder that eith acquired a debt in default

or has treated the debt as if it werelefault at the time of acquisitionBridge v. Ocwen

Federal Bank, FSB581 F.3d 355, 362 (6th Cir. 2012). McNerney claims that Homecomings
was a debt collector because the debt was assigack to it while it was in defaulBee

McNerney Br.at 16-17see alsdl5 U.S.C. § 1692a(6)(F)(iii Conceivably, however,
Homecomings, would fall outsideahdefinition, on the ground thatwas the loan originator.
Seel5 U.S.C. § 1962a(6)(F)(ii). Alternatively,mtight fall within the statutory creditor
exception, which applies to any person who “offarextends credit creaty a debt or to whom

a debt is owed,” but not to “any person to the mixtieat he receives an assignment or transfer of
a debt in default solely for the purpose of facilitating collection of such debt for another.” 15
U.S.C. § 1692a(4). Whether that exceptapplies would appear to depend on whether
Homecomings, the original lender, receiveddlsignment of the loan back from GMACM for
the purposes of collecting a debt owed to itself and not to anddleerHulse v. Ocwen Federal
Bank, FSB195 F. Supp. 2d 1188, 1203 (D. Or. 2002). Because it holds for the Trust on other
grounds, the Court has no occasion to resolvestizssies under the FDCPA, which the parties
sparsely briefed.
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change the essential character of the mgedaan transactionAs to this pointHanlin is
instructive. There, the mortgage was issuatuskvely to enable the mortgagor to undertake
home repairsSee Hanlin212 F. Supp. 2d at 753-54. Yet despitis purpose, the court held
the transaction to be purely real estateas to fall outside the CSPA’s scope. at 757.

The bankruptcy court therefore properly dimaed McNerney’s CSPA claims as time-
barred and as falling out&dhe scope of the CSPA.

F. Breach of Privacy Claim

Finally, McNerney brought a&@im for breach of privacyDistrict Court Counterclaims
11 317-21. For example, she alleged that Homewys violated her privacy by “sending people
to [her] home to harass and intimidate had &er family in the @sence and hearing of
neighbors, without [her] alnbrization or consent.ld. at  318. (The genesis of this claim
appears to be that, as the debtors admit, thiteloan was in default, they hired third party
contractors to inspect and pbgtaph the Property, usually mbht, to determine whether the
Property was vacant. Appellees’ Objection, Bnkr. Dkt. 9280, at §e22alsd.ist of Property
Inspections, Lathrop Decl., Bnkr. Dkt. 9280-2, E) McNerney alleged that, during and after
the first foreclosure proceeding, “agents oitéomings came to the home of Ms. McNerney

and publically humiliated her and her children,” “calpyein cars to take pictures,” and “got out

of the car and came onto the Property and calletbdiie family and heckled them while the

family was visiting together on their front bafty, calling out in loud voices that the family

should stand up and wave and smile for theeras)” District Court Counterclaims {1 104-06.
To state a claim under Ohio law for invasafrprivacy, a plaintiff must plead one of

three theories: (1) “the unwarradtappropriation or exploitatiasf one’s personality;” (2) “the

publicizing of one’s private affarwith which the public has nogitimate concern;” or (3) “the
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wrongful intrusion into one’s prate activities in such manner as to oaige or cause mental
suffering, shame or humiliation to arpen of ordinary sensibilities.Sustin v. Fee431 N.E.2d
992, 993 (Ohio 1983kee also Welling v. Weinfelde6 N.E.2d 1051, 1053 (Ohio 2007). The
first theory is not implicated here—thereshzeen no claim of misappropriation of anyone’s
personality.

To state a claim under the sed, the publication of privafacts, the plaintiff must
allege five elements: (1) “[tlhere must peblicity"—“communicating the matter to the public at
large, or to so many persons that the matter beisetgarded as substatly certain to become
one of public knowledge,” not just “publicatioa’ it is understood itihe context of the
defamation tort; (2) “the factsstilosed must be those concerniing public life ofan individual,
not his public life;” (3) “the mattepublicized must be one which would be highly offensive and
objectionable to a reasonable mer®f ordinary sensibilities;(4) “the publication must have
been made intentionally, not negligently;” (8)e matter publicized must not be a legitimate
concern to the public.Quintile v. Medina CntyNo. 1:07CVv2413, 2008 WL 2484173, at *9-10
(N.D. Ohio June 17, 2008) (quotitkdllilea v. Sears, Roebuck & Ca199 N.E.2d 1291, 1294-95
(Ohio Ct. App. 1985)). To state a claim undertthied theory, wrongful itrusion into privacy,
the plaintiff must show that éhdefendant “has intruded intgevate place, or has otherwise
invaded a private seclusionJackson v. Playboy Enters., In674 F. Supp. 10, 13-14 (S.D.
Ohio 1983). The intrusion must be wrongful, megrfof such a character as would shock the
ordinary person to the point of emotional distfgs%as well as done in a manner as to outrage
or cause mental suffering, shame or humdiatio a person of ordinary sensibilitiedRoe ex rel.

Roe v. HeapNo. 03AP-586, 2004 WL 1109849, at *18 (@kit. App. May 11, 2004) (citations
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omitted). The intrusion, physical or otherwisajst be “highly offensive to a reasonable
person.” Id. (quotation omitted).

The bankruptcy court disallowed appellant®drh of privacy claim. The Court agrees
with and adopts the bankruptcy court’s analysd conclusions in its thoughtful decisid®ee
Decision at 28—-31. In brief, as to the sectivebry, McNerney failed to allege both the
disclosure of any private information and disclesto the “public at large”; instead, she alleged
only that the inspectors harassed her “in thegmres and hearing of neighbors,” District Court
Counterclaims § 318. As to the third theory, mgful intrusion into privacy, McNerney failed to
allege intrusion into a private space, as flegad intrusion occurred while McNerney and her
family were on her front porch, whichm®t a private place under Ohio la8ee York v. Gen.
Elec. Co, 759 N.E.2d 865, 868 (Ohio Ct. App. 2001) (no wrongful intrusion occurred from
unauthorized video recordings takef plaintiff while he was on kifront porch and in his yard,
places that were “outside and in public view”).

In this appeal, McNerney argues that blaakruptcy court improply applied the wrong
standard by failing to credit her factual allegationtras and to view all inferences in the light
most favorable to her. The Court holds othisew A fair review of the bankruptcy court’s
decision is that it carefully scrutized the allegations and properly determined that the fairly pled
allegations did not allege facts that sufficientrteet the requirements of the breach of privacy
tort. McNerney separately argues that her porehpsgvate space, such that an intrusion into it
can constitute a wrongful intrusi into privacy. But the cases on which McNerney relies, which
involve the Fourth Amendment tie United States ConstituticseeMcNerney Reply Br. at 11
(citing, for exampleFlorida v. Jardines133 S. Ct. 1409 (2013)), are inapposite. They do not

speak to the scope of tHxhio cause of action.
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For the reasons given by bankruptcy coilnet, Court therefore affirms the disallowance
of McNerney’s breach of privacy claims.

G. The Motion to Strike the Lathrop Declaration

On November 16, 2015, McNerney movedhea bankruptcy court to strike the
declaration of Sara LathropeeBnkr. Dkt. 9334, which included information and various
exhibits relevant to her claims. The bankoyptourt did not rulen the motion, and indeed
cited certain information in ghdeclaration and its exhibits recounting the factual and
procedural history of McNerney’s claimsgtieby impliedly denying the motion by implication.
McNerney appeals the bankruptayuct’s failure to strike theeatlaration, a decision the Court
reviews for an abuse of discretioBee In re Residential Capital, LLC, et, @016 WL 796860,
at *14.

The Court finds no error. Lathrop’s dadtion supplied background information useful
to reconstruct the long and complex history @f pineceding state and fedecaurt litigation. It
usefully reconstructed those liéitjon events. To the limited #nt that Lathrop’s declaration
addressed the merits of McNerney'’s claims, tahs factual represerttans of course would
not have been properly considered on a motiatigmiss. But a fair review of the bankruptcy
court’s decision reveals thatetivankruptcy did not rely ahose factual representatiofisin

any event, this Court, inselving the instant ggeal, has not done so. The Court instead

15The one factual statement as to which McKgraaims the bankruptcy court relied on the
Lathrop Declaration for suppag that Homecomings was argieer from December 27, 2002

until January 1, 2003SeeMcNerney Br. at 28—-29, McNern®eply Br. at 11-12. But the basis

for that statement was not the product of agsgntation in the declaration, but a cognizable
exhibit attached to itSeelathrop Decl., at § 85ervicing Transfer Legt, Lathrop Decl., Bnkr.

Dkt. 9280-2, Ex. E. In any event, whether the loan closed on December 27, 2002 or January 3,
2003 as McNerney contendgeMcNerney Br. at 29, is irrelevanEven the later date would

not rehabilitate her CSPA claim.
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evaluated McNerney’s various claims without any consideration given to the Lathrop
Declaration. The Court’s determination here that the various claims as to which McNerney
appeals were all properly disallowed was reached entirely independent of the Lathrop
Declaration. Having not relied on the Lathrop Declaration, and having affirmed the bankruptcy
court’s disallowance of McNerney’s claims, the Court accordingly has no occasion to rule on
whether it was error not to strike that declaration.

H. Attorney’s Fees

Gray, McNerney’s attorney, seeks attorney’s fees. Several statutes under which
McNerney sought relief allow attorney’s fees to be awarded to a prevailing party. See, e.g., 15
U.S.C. § 1640(a)(3) (TILA); Ohio Rev. Code Ann. § 1345.09(F) (CSPA). McNerney, however,
has not prevailed on these claims, which the Court has disallowed. The Court, therefore,
disallows Gray’s claim for fees.

CONCLUSION
For the foregoing reasons, the Court affirms the bankruptcy court’s order disallowing

McNerney’s various claims. The Clerk of Court is respectfully directed to close this case.

SO ORDERED.

fid 1\, CNM

Paul A. Engelmayer
United States District Judge

Dated: November 30, 2016
New York, New York
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