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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________ X
ROBERT CAMARANG, :

Petitioner

16¢cv2095
-against
OPINION & ORDER

T. GRIFFIN, SUPERINTENDENT,
GREEN HAVEN CORR. FACILITY,

Respondent. :
_______________________________ X

WILLIAM H. PAULEY I, District Judge:

Petitionerpro se Robert Camarano seeks a writ of habeas corpus under 28 U.S.C.
§ 2254 challenging his convictianfor seconedegree murder and thidkgree criminal
mischief Camarano alleges that the delay in perfediis@ppeais attributable to the
ineffective assistance of his appellate attorneys and amounts to a delialpybcessFor the
following reasons, Camarano’s petition is denied.

BACKGROUND

In May 2010, a New York County jury convict€&hmaranaf seconddegree
murder and thirdlegree criminal mischief in connection with the killing of hisineirlfriend
Michelle Hyams.(Memorandum of Law Opposing Petition for a Writ of Habeas Corpus, ECF
No. 15 (“Opposing Memorandum?”), at 1-ZJamarano wasentenced to consecutitegms of
25 years to lifemprisonmenfor the murder charge and two to four years imprisonment on the
criminal mischiefcount. (Answer and Appendix Opposing Petition for a Writ of Habeas Corpus,
ECF No. 14 (“Answer”), 1 6.

In June 2010Camarano appealdds convictions to thAppellate Divison, First

Department. The First Department appointed_ébgal Aid Society(“Legal Aid”) to serve as
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Camarano’s appellate couns¢Answer, Exs. A and C.)In SeptembeR012, Camarano asked
the Appellate Division to relieve Legal Aid, claimititathis court-appointed counsel was
neglecting his appeal. (Answer, Ex. O.) Legal Aid explaineditieatielays were attributable to
its inability to obtain a complete trie¢cord (Answer, Ex. P.)Camarano’s trial transcript was
incomplete due to a caureporter’s errors during Camarano’s tri&lee generallyames C.

McKinley, Jr., Stenographer, Fired Over Drinking Problem, Left Headachégpfmllate

Courts,N.Y. TIMES, April 4, 2014, at A20.Nevertheless, the Appellate Division granted
Camarano’snotion and substitutetthe Center for Appellate LitigatiofiCAL") in place of
Legal Aid (Answer, Ex. Q.)

Five months later, Camarano moved to rel@€¥d ascounsel. (Answer, Ex. R.)
Thistime, the Appellate Division denied Camarano’s motion and CAL continued to work on
Camarano’s appealAnswer, Exs. S and W.In August 2014, the New York Supreme Court
conducted @econstruction hearing to regenertte missing minutes from Camarano’s trial.
(Answer, Ex. CC.)

Undeterred, Camarano renewed his application to removeaSAis counselln
SeptembeR015,the Appellate Divisiomelented andlisplaced CAL witithe Office of the
Appellate Defender (“OAD”). (Answer, Ex. FF.) While OAD worked ondppeal, Camarano
filed this petitionin March2016, alleging that the delay an@dequaciesf his appellate
counsel denied him due process of law. (Petition for Writ of Habeas Corpus, ECF No. 1
(“Petition”), at 7.)

After he commenced thisabeas proceedinGamarano moved thppellate
Division to relieveOAD as his counsel. The First Department granted that application and

appointedSteven AFeldnan, Esqto represent Camarano on appe@duneletter fromRoss
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Mazer, ECF No. 26.) And ast recentlyjn July 2017, Camarano movéarelieve Feldmaim
favor of proceethg pro se. AugustLetter from Ross Mazer, ECF No. 28.)
DISCUSSION

Section 2254 provides that a “district court shall entertain an application for a writ
of habeas corpus in behalf of a person in custody pursuant to the judgmé&tatacaurt only
on the ground that he is in custody in violation of the Constitutidaves or treaties of the
United States. 28 U.S.C. § 2254(a). iBtrict courts are instructed not to grdrdbeas
applications unless “the applicant has exhausted the remedies available in thefdber
State.” § 2254(b)(1)(A). This “exhaustion daactr” lies in“respect for our dual judicial system

and concern for harmonious relations between the two adjudicatory institutions.’v.Daye

Attorney Genof State of N.Y, 696 F.2d 186, 191 (2d Cir. 1988ke also Galdamez v. Keane

294 F.3d 68, 72 (2d Cir. 2005) (explaining the history and rationale attusrement

The only exceptiont this exhaustion requirement are if “there is an absence of
available State corrective process” or “circumstances exist that render such preitestve to
protect the rights of the applicant.” § 22541B(B)(i)(ii)). A habeas petitioner has not exhausted
his state remedies “if he has the right under the law of the State to raise,dadalyle
procedure, the question presented.” § 2254(c). HoweveCiituit hasalsorecognized
limited circumstancem which a state prisoner may be excused fexmausting his state
remediesvhen he has been subject to severe dalayhe criminal appeal process. Cody v.

Henderson, 936 F.2d 715, 718 (2d Cir. 1991); Mathis v. Hood, 851 F.2d 612, 615 (2d Cir. 1988).

Camarandails to saisfy the exhaustion requirement of § 2254. The delays

attendant to his appeal do not warrant excusing him fnigmequirement.



First, portions of his trial transcript were I@std the court reporter’s notes were
indecipherable. (Answer,  13ltimately, the trial court held a reconstruction hearing
(Answer, § 17.) Camarano added to the delays by repeatedly seeking to changesatkank
substitution of counsel addedlagtothe time necessary to review théd0 page trial record
with 285 exhibits. And recently, Camarano’s fourth appellate counsel filed an &ppelkd on
Camarano’s behalf that Camarano now seeks to withdraw so that he can repmessdht h

TheFirst Departmenhasacted promptly on each application that Camarano or
his appellate counsel haked. It granted Camaranoiaultiple requests to substitute counsel,
responded promptly to his other motioasd warned one appellate counsel that Cans&gan
appeal would belaced orthe court'sdismissal calendamnless counsétatisfactorily
explain[ed] the delay.” (Answer, Ex. V.)

Given that Camarano’s state appeal is currently pen@iagnarano has failed to
exhaushis claims in state courtAndbecause he cannsthowthatsuch process would be
ineffective, this Court may not reach the merits offfaibeas petition. “Before a federal court
may address the merits of any constitutional issue on a writ of habeas dogguegjtioner must

have exhausted all available state remedies as to that issapZalez v. Sullivan, 934 F.2d 419,

422 (2d Cir. 1991).

CONCLUSION

Camarants petition for a writ of habeas corpus under 28 U.S.C. 8§ Z28dnied
becausde has failed to exhaust lukims in state courtFurther Camarano has not shown that
any alleged errors by the trial court or his counsel capa@addressed througe state apellate
process Because Camarano has not made a substantial showing of the denial of a coaktitution

right, a certificate of appealability will not be issuegkee28 U.S.C. 8§ 2253(c)(2). In addition,
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this Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this oudie et

be taken in good faithSeeCoppedge v. United States, 369 U.S. 438 (1968 Clerk of Court
is directed tderminate the petition pending at ECF No. 1, anadk this case as closedhe
Clerk of Court is furthedirected to mail a copy of thigaer to Petitioner and noserviceon the

docket.
Dated: September 12017
New York, New York

SO ORDERED:

WILLIAM H. PAULEY III
U.S.D.J.




