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SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
JAIME EDMONDSONetal., :
Plaintiffs,
16-CV-2242 (VEC)
-against
RCI HOSPITALITY HOLDINGS, INC., : OPINION AND ORDER

PEREGRINE ENTERPRISES, INRCI

DINING SERVICES (37TH STREET), INC., and

ERIC LANGAN,

Defendars.
VALERIE CAPRON], United States District Judge:
This action stems frortine alleged misappropriatiand unauthorized publication of over

180 images of fifty-two models to promdae-called ‘gentleman’s clubsthroughout the United
States.Plaintiffs claim their images were misappropriated, intentionally altered, dolidiped
without theirconsent in order to make it appear that they worked at or endorsed one of
Defendants’ clubs. Plaintiffs argue that, because they place a high degree ohvieie good
will, reputation, and individual brands, Defendants’ unauthorized use of their images to promote
their clubs has resulted in substantial damages. Now before the Court Riai(tiffs motion
to exclude the opinion and testimony of Defendatiéshageexpert Jeff Andersoand
(2) Defendants’ motion to exclude the survey and report of Plaintiffs’ expert MartirhBuaod

theopinion and testimongf Plaintiffs’ damagegxpert Stephen Chamberlin. Dkts. 111, 114.

For the following reasons, both motions are GRANTED.
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l. BACKGROUND

Plaintiffs are fiftytwo (52) professional modélsvhose photographsave appeared in
magazines such &saxim SeventeerVogue Health & WellnessGQ, Elle, In Syle,
CosmopolitanpPlayboy andMarie Claire, and have modeled for brands including Nike, Reebok,
Guess Jeans, Diesel, Victds&ecret, MAC Cosmetics, Target, Nordstrom, and Saks Fifth
Avenue. Second Amended Compl. (“SAC”), Dkt. 44 1 75-224. Many of the Plaintiffs have
also appeared in movies, television shows, music videos, and commedctidMaintiffs allege
that over 180 images were misappropriated, altered, and used without their consent t® promot
one or more of Defendants’ fortiixree(43) “gentleman’<lubs” nationwide (the “Clubs”)See
id. Plaintiffsargue that their images were used to create the false impression that Plaamnéffs
strippers who worked at or endordbed Clubs. Id. 77. Plaintiffs’ pictures appear in social
media posts made by Defendants, along with captions suttbamse enjoythe best of both
worlds sports and sexy ladies!” and “Come relax and rejuvenate with the sexy Jatpandi
don’t forget our $5 Cover, $5 table dances!8te, e.gSAC Exs. D, AA.

Plaintiffs bring this action for false endorsement, invasion of privacy, misapproprit
likeness, and defamatioiteeSAC 11259-300. Plaintiffs seek actualamagespunitive
damages, and an order permanently enjoining Defenftamsising Plaintiffs’ images to
promote the Clubsld. T 301.

l. Defendants’Expert Jeff Anderson

Plaintiffs seek to exclude the testimony of Defendasashage®xpert Jeff Anderson.

SeePl. Mem. of Law, Dkt. 113. Anderson’s expert report details his opinion regarding the

damagesesulting from the misappropriation Bfaintiffs' images; he relies on two methods to

! Plaintiff Brittany Wilcox isneithera modelnor an actress; Wilcox appears in a picture with her sister
Jessica Rockwell, who is a professional model. SAC 16261
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conclude that the total damagesurredfor all Plaintiffs collectivelyrange from $78,000 to
$102,000. Anderson Report, Dkt. 117, ExatAL1319 (“Anderson Report”). Anderson’s first
method purports to calculate the fair market value of the misappropriated imagesyzyng
the “armslength cost to acquire rights to an equivalent number of comparable stock imialyes.”
at 112. Anderson claims that, because Getty Imagféeys a large selection of stock photds o
different womerthat are allegedly “directly comparable to [the images] at issue ifcihse,”
the appropriate measure of damages is how much Defendants “would [have beed ttharg
license [tlose] comparable imagesld. at 113-14.The cost of aayalty{ree license for a Getty
stock photo is based on the resolution of the file; the price ranges from $50 t6 E49$.114.
Accordingly, Anderson calculates the damages incurred by each Plaintiff by multipiging t
number of misappropriatéthages of each Plaintiff by $499, the cost of licensing a large stock
photo? Seed. at 115. Anderson concludes that the sum of these individual amounts,
approximately $78,000, represents what Defendants wouldpaédto “license the rights to an
equivalent number of comparable images)t is therefore an accurate assessment of Plaintiffs’
damagesld. at 114.

To determine the purported “upper bouridhee damages rangeAnderson analyzethe
previous contractBlaintiffs Jessa Hinton and Jessica Burcilag@with Crazy Horse Ill, a
comparable club in Las Veg4sd. at 112, 116. Burciaga was paid $3,500a threehour

appearance at Crazy Horskill September 2014; her contract required her to participate in five

2 According to the Getty Image Price Chart for stock photos, an extra small imag€éBp6an be licensed
for $50, a small image (1.0 MB) can be licensed for $175, a medium image (8.59 MB)licam&ed for $375, and
a large image (60.2 MB) can be licensed for $488derson Report at 114.

3 For example, Defendants allegedly misappropriated two images of Plaintiff 8&npos. According to
Anderson, because a royaftge license of an allegedly comparable stock photo costs $499, Campos’ damages
amount to $998 SeeAnderson Report at 115.

4 Crazy Horse 1l is not a defendant in this case.
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internet interviews and five radio/television intervigwsr tothe event, appear in red carpet
photographst the eventgreet the crowd, host the SpoBar at the club for three hwsy
complete orsite interviews, provide three recent high-resolution photographs, and promote the
event on social medidd. at 116-17. Hinton was paid $750 to make a thea- appearance at
Crazy Horse Il in May 2012.1d. at 117. Andersonlaimsthat he compensation paid to
Burciaga and Hinton pursuant to thés® contracts is &representative indication of the
average compensation which would be earned by all oPtlaefiffs].” Id. at 118.
Accordingly,by averagings3,500 and $750, Anderson concluttestthe damages for each
individual Plaintiffare$2,125, amounting to a total of $102,004. at 118119. Anderson
notes, however, that because the moawlstracts with Crazy Horse Ill compensated Buricaga
and Hinton for‘significant obligatiors’ that were“beyond the scope of the Defendants’ alleged
usage” of Plaintiffs’ imagem this casetheresulting averageompensation represents the
“upper bound of the damages range” appropriate in this ¢dsat 118-19.

Based orthesetwo methods otalculatingdamages, Anderson concludes that the fair
market \alue of Plaintiffsimages ranges from $78,343 to $102,000.

Il. Plaintiffs’ Expert Martin Buncher

Defendants seek to exclude tBervey and Repodf Plaintiffs expert Martin Buncher.
Dkt. 114. The Buncher Survey is a self-administered internet questionnaire that sought to
measure the degree of confust@usedy theuse of Plaintiffs’ images Defendants’
advertisementsSeeBuncher Report, Dkt. 115, Ex. A (“Buncher RepartBotentiakurvey

respondentsvere invited to participate through the internet; the questionnaires were ultimately

5 Hinton'’s full contract wih Crazy Horse Ill was ngiroduced



completed by 3,620 peopie@m themetropolitan areasurrounding the club locatiofisld. at8.
Participants included men and womages twentyone years and older, who had patronized a
“gentleman’s clubin the past two yearsld. Each survey contained four of timeages that
appeard in the Club’sadvertisements the respectivgeographicahrea’ Id. at7; Dkt. 115,

Ex. A-2. The survey asked respondents to indidattey, alia, (1) what theyelievedthe ads
were trying to communicate to them; (2) whether they believed the women shown had any
affiliation with theclub beingadvertised(3) whether they believed the women agreed to
sponsor, endorse, or promote the club being adedr{ié) whether they believed the women
“enjoy a lifestylé like that reflected irthe advertisemen({5) whether they believed the women
in the photosparticipate in the events or activitiethattake place in thelub being advertised
(6) whether they believed the women were paid to appear in the ads; and (7) whether they
recognized the women in the addeeDkt. 115, Ex. A-2.

Thesurvey responses indicated that 68%hefrespondents believed Plaintiffs had some
affiliation with the Clubs, 73% believed the women in the ads enjoyed a lifestyle like that
reflected in the advertisements, 67% believed Plaintiffs participated inehésthattake place
in the Clubs, and 83% believed Plaintiffs approved the use of her(shaBencher Reporat
19-20. After analyzing theesponses, Buncher concluded tih&trespondents believed
Defendants wertusing these women to make them think they are the kind of women they
would expect to see in the Cliland that the use of their imag&eontributdd] in a major way

to [causing respondents to] consider patronizing [the Clull] at 24.

6 The surveys were administered in New York City, Miami, Minneapolis, Newa@g|lePhoenix, Edinburg
& Harlingen, Dallas, El Paso, San Antonio, Houston, and Austin. Buncher Réjgort

7 The Buncher report indicas that theimages were selected initially at random from all those reviewed, but
then given more consideration to those that showed the Plaintiff(s) in the execoiignvéh other content material
referencing the Club advertised.” Buncher Repbit



[l Plaintiff's Expert Stephen Chamberlin

Defendantsalsoseek to exclude the opinion ategtimony of Plaintif§’ damagexpert
Stephen Chamberlin. Dkt. 11€hamberlin’s reporincludes a summary of each Plaintiff's
background, an analysis of somehef prior modeling contracts, and an estimate of the dasa
incurred by Defendants’ misappropriationhafrimage(s). See, e.gChamberlin Report, Dkt.
115, Ex. 7 (“Chamberlin Reportgt 1926. Chamberlindetermineghe purported damages for
each Plaintiff byfirst calculating the Plaintiff's “working dayate” which he basesn the
model’s desirability, her prior work history, and the nature of the business seeking ths mode
service Chamberlin Report at 1@hamberlinthenmultipliesthe Plaintiff’'s working dayrate
by the number odlistinct“usages’of each imageChamberlin definea “usage’as“the way and
method of use and distribution of [thejagd].” 1d. at 8. According to Chamberlinistinct
usages include advertising, social media, third party promotion, branding, billboard displays, and
coupong Id. After calculating the damages for ed@faintiff, Chamberlin concludes that the
“fair market value of alpresently known image infringements [] totals at a minimum,
$8,710,000.”1d. at 6.

DISCUSSION

Federal Rule of Evidenc#)2 governs the admissibility of expert testimony. It provides
that a person “qualified as an expert by knowledge, skill, experience, training, or educagon” ma
offer opinion testimony if:

(a) the expert’s scientific, technical, or other specialized knogdedill

help the trier of fact to understand the evidence or to determine a fact in
issue;

8 To use Alana Campos as an example of Chamberlin’s analysis; Defendants allegagiyrogriated two
images of CamposSeeSAC, Ex. Il. Chamberlin states that, “based on [his] experience and egfjeCasnpos’s
working day rate is $15,000. Chamberlin Repo6. Next, Chamberliolaimsthat there were three unauthorized
“usages” of the first image of Campos (advertising, social media, and brarafidgyyo unauthorized “usages” of
the second image (advertising and social media). Chamberlin Report at 26;>6MNC A€cordingly, Chamberlin
concludes that the fair market valofthe two images used by the Clubs is $15,000 »%5;000. Id.
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(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts
of the case.

Fed. R. Evid. 702.

While the proffering party bears the burden of establishing admissibility under Rule 702
by showing that (1) the expert is qualified; (2) the proposed opinion is based on reliable data and
methodology; and (3) the proposed testimony would be helpfuéttiighy of fact, the district
court acts as the “ultimate gatekeeper” against unreliable expert testitdoitgd States v.

Williams 506 F.3d 151, 160 (2d Cir. 20QMternal quotation marks omittedee e.g.,Nimely

v. City of New York414 F.3d 381, 397 (2d Cir. 200&state of Jaquez v. City of New Y,dtR4

F. Supp. 3d 414, 426 (S.D.N.Y. 2018}f'd sub nomEstate of Jaquez by Pub. Adm’r of Bronx
Cty. v. City of New Yorkr06 F. App’x 709 (2d Cir. 2017). This gatekeeping obligation “applies
not only to testimony based on ‘scientific’ knowledge, but also to testimony based on ‘technical’
and ‘other specialized’ knowledgeRKumho Tire Co. v. Carmichae$26 U.S. 137, 141 (1999).

The threshold question for the Court is whether the “profferpdrexestimony is
relevant.” Amorgianos v. Nat'l R.R. Passenger CoR03 F.3d 256, 265 (2d Cir. 2002). If the
proposed testimony is relevant, the Court must then determine “whether the preftiradriy
has a sufficiently reliable foundation to permit it to be consider&dl.{internalcitation and
guotation marks omitted). The Supreme Court has laid down several factors to consider in
making this inquiry, including “whether a theory or techniquecan. be (and has been) tested”;
“whether the tkory or technique has been subjected to peer review and publication”; whether

uniform “standards controlling the technique’s operation” exist; and whether thg tire

technique enjoys “general acceptance” witihi@relevant scientific or professionalromunity.
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Daubert 509 U.S. at 593-94 (internal quotation marks omitted). The Court’s ultimate objective
is to “to make certain that an expert, whether basing testimony upon professionalstudies
personal experience, employs in the courtroom the samakdkintellectual rigor that
characterizes the practice of an expert in the relevant figldrhho Tire Cq.526 U.S. at 152.
l. Defendants’ ExpertJeff Anderson

Plaintiffs seek to exclude the opinion and testimony of Defenddatsage&xpertJeff
Anderson. Plaintiffs arguehathe is not qualified tgerve as an expehis opinion is unreliable
and his opinion would not be helpful to the jurys’PMem. of Law, Dkt. 113 Because
Anderson’s methodologig neithemeliablenor helpful, Plaintiffs’ motion is granted.

a. Anderson s Qualified to Offer an Expert Opinion

Plaintiffs argue that Anderson is not qualified to offer an expert opinion because he has
no specificexperience in the modeling industriyls. Mem. of Lawat5-7. The Court disages

The Court may admit expert testimony if the witness is “qualified as an expert by
knowledge, skill, experience, training, or educatioRed. R. Evid. 702. Thgualification
requirement is to be “liberally construédphnson & Johnso¥isionCare,Inc.v. CIBAVision
Corp., No. 04CV-7369, 2006 WL 2128785, at *5 (S.D.N.Y. July 28, 2006) (citimted States
v. Brown 776 F.2d 397, 400 (2d Cir. 1985), and an “expert should not be required to satisfy an
overly narrow test of his own qualificationsValentinv. NewYorkCity, No. 94-CV-3911, 1997
WL 33323099at*14 (E.D.N.Y. Sept.9, 1997) (quoting.appev. AmericanHonda Motor Ca.
857F. Supp. 222, 226N.D.N.Y. 1994),aff'd, 101 F.3d 6822d Cir. 1996)). Moreover, if an
expert has educational and experiential qualifications in a field “closelgddlathe subject
matter in question, the court will not exclude the testimony solely on the ground that the witnes

lacks expertise in the specialized areas that are directly pertineme”ZyprexaProds. Liab.



Litig., 489 F. Supp. 2d 230, 282 (E.D.N.Y. 2007) (cit®iggl v. Delta Air Lines, Inc117 F.3d 76,
80 (2d Cir. 1997)).

Here, Anderson is qualified to serve as an expert. Anderson is the ManagicigpDof
an intellectual asset consulting firm specializing in trademark, copyright, ans oigbablicity
valuation and licensing, a Certified Licensing Professional, and a Certifiedtidaldanalyst.
Anderson Repordt 6 121. He has written and lectured on fair market valuation and served as
an expert irthirty-onefair market valuation casesd. at 122-25. Although Plaintiffs argtieat
Anderson is unqualified to offer an opinion on Plaintiffs’ damdgesause he has nevmren
employed as a modeling agesuichquibbles regarding a witness’s qualifications or lack of
specialization go to the weight of the expert’s testimoather tharto its admissibility.
McCullockv. H.B. Fuller Cq.61 F.3d 1038, 1043-44 (2d Cir. 199Sjagl 117 F.3d at 81-82;
Fernandez v. Chios Shipping C542 F.2d 145, 153-54 (2d Cir. 1976);re Zyprexa Prods.
Liab. Litig., 489 F. Supp. 2dt 282.

b. Anderson’s MethodsAre Not Reliable

To determine whether a proposed expert opinion is reliable, courts must considdr severa
factors, including “whether a theory or technique . . . can be (and has been) tedtettier the
theory or technique has been subjected to peer review and publication”; whether uniform
“standards controlling the technique’s operation” exist; and whether the theory ‘@gogsal
acceptance” within an identifiable relevant scientific or professional contynubaubert 509
U.S. at 593-94 (1993) (internal quotation marks omitted). Courts must “undertake a rigorous
examination of the facts on which the expert relies, the method by which the expertrdraws a
opinion from those facts, and how the expert applies the facts and methods to theaadg at h
Amorgianos 303 F.3d at 267. iBtrict courtsmustexclude expertestimonythatis “speculative

or conjectural or based on assumptions that are ‘so unrealistic and contradictonygaesb s



bad faith.” ZeregaAve.RealtyCorp.v. Hornbeck Offshore Transg.LC, 571 F.3d 206, 214
(2d Cir. 2009) (quoting@oucherv. U.S. Suzukiotor Corp, 73 F.3d 18, 212d Cir. 1996).

A plaintiff in a right of publicity case is entitled to damages equaling “the fair market
value of the use for the purposes of trade of [her] face, name, and reput@rant’v. Esquire,
Inc., 367 F. Supp. 876, 881 (S.D.N.Y. 1973). As nosegra Anderson claims that the fair
market value of the misappropriated images is the “@emgth price charged to license
comparable stock photos.” Anderson Report at 7. Because stock photos can be licensed from
Getty for between $50 and $499, depending on file size, Anderson concludes that the appropriate
damages for the fiftpwo Plaintiffs amounts to $7/343. Id. Plaintiffs argue that, becauteeir
images are not lensed stock photos, the cost to license a stock photo of a differentfroauel
Getty is not comparable to what it might cost to licethseémage ofone of thePlaintiffs. PIs’.

Mem. of Lawat9-12. The Court agrees.

The Court finds several flaws in Anderson’s methodology that render his opinion
unreliable and unhelpful to the jury. First, although Anderson is correct that cert&iplstdos
of women in lingerie or bathing suits may be licenfseth Getty foranywhere between $50 and
$499, Anderson does not explain how stock photos of different women are, in any way,
comparable tohe misappropriated images of Plaintifisthis casenor does he providany basis
for believing that the fees paid for those stock phategquivalent tavhat it mighthavecost to
licensePlaintiffs’ imagedor these usesSee Genklec.Co.v. Joiner, 522 U.S.136, 146 (1997)
(“[N]othing in eitherDaubertor the Federal Rules of Evidence requires a district court to admit
opinion evidencehatis connected to existing data only by ibgedixit of the expert.”).

BecauséPlaintiffs’ images are not available on Getty for roydie licensesthey arenot
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comparable to the stock photeferencedy Andersor?. In short, Anderson’s opinion is based
on a comparison of matters that are not reasonably comparabtbeegfdremust be excluded.
Joiner, 522 U.S. at 146 (holding that a court may exclude an expert opinidrtonclude|s]
that there is simply too great an analytical gap between the data and the opinioegyoffer
Olive v. Gen.Nutrition Ctrs., Inc., 30 Cal. App. 5th 804, 819 (Ct. App. 2018) (excludsimgilar
proposed expert testimony by Weston Anson, Anderson’s business partner, on the grounds that
“an expert may not offer an opinion based on a comparison of matters that are not rgasonabl
comparable..

Although the price range fdicensing Gettystock phdosmay have beea helpful
starting poinfor assessing damages in this ¢asederson’dailure to account for the impact
thatthe identity ofthemodelhasonthe fair market valuef herimagerenders his opinion
unreliable and nonsensicdbeel eonardv. Stemtechnt’l Inc., 834 F.3d 376, 391 (3d Cir. 2016)
(allowing an expert opinion regarditige fair market valuef misappropriated images that relied
on quotes from Gettgegardinglicensing fees fosimilarimagesandmade aradjustment to
reflect the uniqueness of the images and the impact of defendant’s usage). Hersoi\fadks
to make any adjustment to account for “the scarcity and exclusivity {Pldeatiffs’] images as
compared to the images for which he had secured rates for comparative purfzbae893
This failure to acount fortheunique identity okachwoman depicted in the photogramsults
in the illogical conclusion that tHair market value of an image of Carmen Electra, a-well
known model and actress, would someh@&sehual to the fair market value of an image of

Brittany Wilcox, who isneithera professional model nor an actregscordingly, Anderson’s

° While differentimages oftcertainof the Plaintiffsareavailable for licensg from Getty, they ar@nly
available for editorial use, which excludes advertisements. The Getty evielobiiates that images licensed for
editorial use may only be used fodewspapers and magazines (except for covers), editorial broadcasts,
documentaries, necommercial wbsites, blogs and social media paktstrating matters of public interest
(emphasis added).
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methodology is not reasonably applied the facts of [this] caseand for this reason as well,

his resulting opinion regardirthe damagemcurred by Plaintiffs must be excludednited

Statesv. Pryor, 474F. App’x 831, 834(2d Cir. 2012);Amorgianos 303 F.3d at 266 (explaining

that an opinion must be excluded if it based on data, a methodology, or studies that are simply
inadequate to support the conclusions reach&ivid E. WatsonP.C.v. United States 668

F.3d 1008, 1014 (8th Cir. 2012) (excluding expert testimony when an &gigsi to take into
account a plethora of specific factglevant to thatase.

Anderson’s second methdar assessing damages is equally flawBefendants’
assertion thafAnderson analyzed “all available, actual historic earnings records and prior
contracts for each of the 52 Plaintjff$o determine the total fair market value of Plaintiffs’
imagess misleading.Defs! Mem. of Law Dkt. 120 at 4. Although much of And®n’s report
is devoted to analyzingachPlaintiff's prior work historythatanalysis isusedto refute the
opinion profferedby Plaintiffs’ damagegxpert. Anderson’s own opinion regardiPlgintiffs’
damages relies on ontyo prior contracts; as netlsupra Anderson uses Hinton and Burciaga’s
contracts with Crazy Horse Il to determite “upper bound of the damages rahg&nderson
Reportat 7. Anderson’s report, however, offers no explanation as to why the compensation
received by Hinton and Baiagafrom Crazy Horse llis a representative indication of the
average compensation thabuld be earned by each of tRmintiffsin this case Specifically,
Andersonfails to account for the fact thahese twocontracts involved only two out of the fifty-
two Plaintiffsin this caseeachof whomhasvarying degrees of experience and fame; the
contractshe examinedlid not involve any of the Efendants in this casand the contractsere
executed at least twaegrs before this lawsuit was filedloreover, even if formulating an
opinion based on a mere two data points were appropriate, Anderson does not explain why

averaging the two amounts is the most appropaasecuratevay to determine damagesthis
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cas, rather than conducting a more nuanced analysis of the distinct obligations pursuzmnt to ea
contract Although Andersomcknowledges that Buricaga’s contreeqjuiredinterviews,
hosting, photographs, and online promotio&,makeso attempt to determe whatportionof
her$3,500 contractompensatkeachobligation. As a result, the Court has no wagetermine
whether theamounts paid to compensate Hinton and Buricaga for the various obligattbes in
contracsis an accurate estimate of the fair market value of a single imiageher words, there
is simply “too great an analytical gap between the data and the opinion proffered,” connected
only by the Tpse dixitof the expert.”Joiner, 522 U.S. at 146.

C. Even if it Were Based on Adequate DataAnderson’s Secondviethod Does

Not Warrant Expert Testimony

Finally, Anderson’s second method of assessing damages is not based on any “scientific,
technical, or specializekhowledge.” Fed. R. Evid. 702(a)nited States v. Mder, 273 F.3d
91, 101 (2d Cir. 2001 thedistrict court should not admit testimony thatlisected solely
to lay matters which a jury is capable of understanding and deciding without the expert’s help.”)
(internal quotation marks omitted). Andersonvas at thepurported “upper bound of damages”
for each Plaintifby calculating theverageof the two amounts paid to Hinton and Burciaga
basicmathematicatalculation taught in grade scho@eeUnited States v. Sepulveda-
Hernandez752 F.3d 22, 34 (1st Cir. 2014) (“Simple arithmetic, such as ordinary multiplication,
is a paradigmatic example of the type of everyday activity that goes on in the norrsal @our
human existence.”)BecauseAnderson’s opinion is one that the jury could reach with their own
“common knowledge and common sense,” no expert testimony is warrariféeingteirs
FederaEvidence§ 702.03 (2019) (expert testimony is generally unhelpful and not permitted

when it concernsfactual issues #t are within the knowledge and experience of ordinary lay

13



people, because it would not help the trier of fact to understand the evidence or detéactine a
in issue.”).

In sum, Anderson’s opinions are unrelighfll to consider the specific facts of this case,
andwould offer nothing more than what Defendants’ attorneys can argue in closing arguments or
what the jury is already “capable of understanding and deciding without the sxyept’

Mulder, 273 F.3cat 101 (quotingUnited States \Castillo, 924 F.2d 1227, 1232 (2d Cir. 1991)
Accordingly, Plaintiffs’ motion to exclude Anderson’s opinion and testimony is granted.
Il. Plaintiffs’ Expert Martin Buncher

Defendants seek to exclude the BundReportand Survey on the grounds that the
Survey is replete with methodological fladfsSeeDefs.” Mem. of Law Dkt. 118at 2 The
Court agrees.

The Court’s gate-keeping responsibility regarding expert testimony extends to expert
opinions based on the results of survelysuis Vuitton Malletier v. Dooney & Bourke, In&25
F. Supp. 2d 558, 561-65 (S.D.N.Y. 2007). To be admissible, a survey must be “properly
designed, executed, and described,” and must be “conducted in accordance with generally
accepted survey principlesSeeShari Seidman Diamon&eference Guide on Survey Research
in Reference Manual on Scientific Eviden889 362-64 Federal Judicial Cente3d ed. 201}

In assessing the reliability of a survey, courts consider factors including: (Tenlaet
representative sample of a propedsfined universe was selected; (2) whether the questions
were clear and precise or ambiguous and leading; (3) whether the data gatherexlirase\ac

reported and analyzed; and (4) whether the objectivity of the entire process wad.ensure

10 Defendants do not dispute Buncher’s qualifications; Buncher holds a master’siddgdesstrial
psychology and has 53 years of experience iffi¢tes of strategic planning, marketing reseasoid marketing
consulting. He is the CEO of Intercontinental Marketing Investigations Inc. angkensonally conducted over 500
secondary research project)@ focus groups, and8D0 quantitative invéfgations. SeeBuncher Report at 26
27.

14



Schering Corp. v. Pfizer Inc189 F.3d 218, 225 (2d Cir. 1999). Moreover, Fedruddsof
Evidencer02 and 403 “require the court to look at the cumulaiectof all of the flaws in a
survey”in determining its admissibilityMalletier, 525 F. Supp. 2d at 596 (citifnastercard
Int’l Inc. v. First Nat’l Bank of Omaha IncNo. 02€V-3691, 2004 WL 326708, at *10
(S.D.N.Y. Feb. 23, 2004) (excluding a survey basethecumulative effect of flaws in the
methodology that “diminish[ed] its relevance in predicting actual confusion ... such that
potential for the survey’s results to prejudice unfairly, to confuse, and to misleadythe jur
substantially outweighs any limited rence”)).

Severalflaws in the Buncher Survey render it unreliable and unduly prejudiiahe
outset, the Court notes ththke survey included images of only four Plaintiffs in each
geographical arealhe BuncheReport provides no explanatiér how those four models and
imageswere selected or how they aspresentative of the othBlaintiffs andimages that could
have been chosen; Buncher’s explanation thatiftiages were selected initially at random from
all those reviewed, but then given more consideration to those that showed the PJamtif&s
execution along with other content material referencing the Club advértgsed
incomprehensible. Buncher Report at 7.

Buncher’s failure taise a control grouglso make difficult to meaure the effect of
the specific imagesn the respondents to account for participants’ prior beliefs, biases,
guessing, and other external factoBee Reference Guide on Survey Resesr8B9;Medisim
Ltd. v. BestMed LLG861 F. Supp. 2d 158, 178 n.1&D.N.Y. 2012) (explaining thaheuse of
a control group is the “gold standard” for eliminating survey responses due to a respomdent’s p
existing beliefs and other background noise). Although Plaintiffs argue that the sumeén
“causal sudy” and therefore did not require a control group, Pl. Mem. of Law, Dktall2-,

the Court disagrees. The BuncBervey aimed to analyze whether Defendants’ advertisements
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causedconsumer confusion, argl thereforea causastudy warranting a control groufsee
Reference Guide on Surviegsearclat397 (“Many surveys are designed not simply to describe
attitudes or beliefs ..., but to determine the source of those attitudes or belidisnaotze That

is, the purpose of the survey is to test a causal proposition [such as] how [] a tradeimark or
content of a commercial affect[s] respondents’ perceptions or understandingdtiat fr
commercial.).

Moreover, Buncher’s attempt to include a “control questisasinadequate and
ineffective. In the “control question,” theuBvey presemd respondentwith two images side
by-side; the firstvas the Defendants’ advertisemantl the secondasthe identical image with
the Plaintiff removed from the framé. The questiomead “here again is onef the ads you
have just seen, along with the same ad, but without the woman in it,” aettkasgondentsas
you look at these two ads, which one do you feel would be more likely to interest you in
considering the possibility of visiting the club?” Dkt. 115, Ex. A-2 at 11. By expretding
that the second image is identical absent the presenceRiatheff, the survey aleed
respondentthat the identity of the Plaintifias the variabldeing measured amtfeatedhe
purpose of a control question. Moreover, because the second midgeit the Plaintiff was
essentially an empty background, it defies logic that it would pique the interest of any
respondentSee Reference Guide on SurRegearclat 399-40(“the choice of an appropriate
control group requires some care and should influence the weight that the survey recaives

control stimulusshould not be less attractive than the experimental stimulus is to respondents,

1 The Survey is not paginated and the questions are not numbered. This “control quetittiénty
second question that appears in the sun&seDkt. 115, Ex. A2 at 11.
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because attractiveness may affect perceived familiarit§.Th sum, the Survey’s failure to
include an adequate control group or control questiaermines the reliabilitgf the results.

The Buncher Survey’s questiotiemselves were also flawe@he surveydid not
instruct respondents not to guess failéd to include an option to indicate a lack of knowledge
or understanding, both of which afatal defectavhere the questions themselves are confusing
and misleading."Toth v. 59 Murray Enterprises, Indo. 15€CV-8028, 2019 WL 95564 at *8
(S.D.N.Y. Jan. 3, 2019) (excludinghaaridenticalsurvey administered by Buncher due to flaws
such aghe failure toprovide an opportunity to indicate lack of knowledge or an instruction not
to guess)Malletier, 525 F. Supp. 2dt596 (“consumer confusion surveys should be designed to
discourage guessing”). For example, although the surveyadiethertheresponderst
recognized the woman depicted in each of the ifnages presentedhe question provided no
opportunity for respondents either to express uncertainty or to provide the identity of the
Plaintiff.'*> As a result, the Court has no way to verify whether respondents truly recognized any
of the Plaintiffs. Significantly, only one respondent, out of 3,&&ntified a specific Plaintiff
in a question with an open-ended response; unsurprisingly the respoachadCarmen
Electra. Dkt. 115, Ex. A-6. Thusalthough respondentaay havendicated that they recognized
a particulaPlaintiff, the significant methodological flaws in the survey questions render the
responses unreliable ahdble to mislead a jury.

Finally, the Survey questions included undefined and ambiguous terms. For example,

one questiomskedwvhetherrespondentbelieve thathe women depicted enjoy a “lifestylike

12 Buncher, in fact, concedes thadid not everattempt to create a control image thais in all other
respects, equivalent to the imageadflaintiff; the question instruetirespondents to “assume the final quality of the
new photeshopped version would be comparable to thate@briginal.” Dkt. 115, Ex. A2 at 11.

3 The Court also notes that the order of the questions undetthemeaningfulnessf the responses. For

example, asking respondent whethére recognizé a woman in an image aftee hadviewed the exact same
image ten times in a royields a meaninglesgsponse.
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that reflected in the ads, while anothskedwhetherespondents believe the women in the
pictures participate in “events which take place in the club and as reflected isth®kid 115,
Ex. A-2 at 10. The use of undefined terms such as “lifestyle” and “events” without providing
any further description or definition renders these questions ambiguotigtiedundermines

the reliability of the responseSee Toth2019 WL 95564t *9.

Because the Buncher Survey is methodologically flawed, unreliable, and unduly
prejudicial, Defendants’ motion to exclude the Buncher Survey and Report is gratafed.
Snack Foods Corp. v. Earthgrains C220 F. Supp. 2d 358, 369 (D.N.J. 2002)dHicant
methodological deficiencies lessen the survey’s probative value so that its\eoadie is
substantially outweighed by the prejudice [] and confusion that it woule edusal”), Trouble
v. Wet Seal, Inc179 F. Supp. 2d 291, 307 (S.D.N.Y. 2001).

[1I. Plaintiffs’ Expert Stephen Chamberlin

Defendants alseeek to exclude the opinion atestimony of Plaintif’ damagesxpert
Stephen ChamberlinSeeDkt. 114. Defendantargue that Chamberlin’s repanisrepresents
Plaintiffs’ prior earnings and calculates damages using a methodology that isstesunsith
Plaintiffs’ prior contracts, industry practice, and common sense. Defs.” Mem. of Law, Dkt. 118
at 14. The Court agrees.

As notedsuprg ChamberlircalculatesPlaintiffs’ purported damages by multiplying each
model’s “working day rate” by the alleged number of usagé®nmage. Chamberlin,
however, does not explain how indially calculatel eachPlaintiff's working dayrate
Specifically,Chamberlindoes not explain his decisiemrely on certain of Plaintiéf prior
contractdn calculating the rate while disregarding others. For exar@plamberlin states that
Alana Campos’s working day rate, “based/ois] experienceand expertise in this industry,” is

$15,000. Chamberlin Report at 26. Chamberlin, however, does not explain whichpif any,
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Campos’s nineteen prior contracts, in which her compensation rénoge&200 to $25,000he
used to derive her working day ratel.; sseAnderson Report at 157. As a result, the Court
cannot “undertake a rigorous examination of the facts on @Gichmberlin]relies, the method
by which[he] draws an opinion from those facts, and Hbe] applies thdacts and methods to
the case at hand®morgianos 303 F.3d at 267Great White Bear, LLC v. Mervyns, LL06-
CV-13358, 2008VL 2220662at *3 (S.D.N.Y. May 27, 2008) (an expert report “must supply
actual calculations with detailed and compiaefermation elucidating how the expert arrived at
the damage figurd..}* Instead, because Chamberlin odigcusse€ampos’s $25,000 Playboy
contract the Couris left to assuméhat Chamberlinwhen calculating each Plaintiff's working
day rate, weighted heavigach Plaintiff’'s most lucrative contracesulting in unreasonably
inflated damagesFor examplealthough Campos was paid $1,200 for an eight-hour photoshoot
with Vixen Clothing,seeAnderson Report at 157, Chamberlin makes no mentitmabfontract
nor does he explain why héstimatedair market value of the misappropriated imagéhis
casds fifteen times what Campasgas paidfor another photoshod®. See Toth2019 WL 95564
at*13 (“The unreliability of Chamberlin’s ethodology is laid bare when comparing the
damages in the Chamberlin Report with what plaintiffs were actually paid foirtiages or

photoshoots.”).

14 Chamberlin’s analysis of Brittany Wilctsxdamage$urther exposes the flaws in his methodology.
Chamberlin calculates a working day rate of $5,000 for Wilcox based on thbdashe is “an extremely attractive
woman that could have pursued a career as a model but chose homemaker instead.”liC Repberat 98.
Chamberlin’s opinion that Wilcox is entitled to $5,000 merely bechadelieveshecould have pursued a career
as a model is unsupported and speculative.

% The Court also notes that Campos’s seaoiedt remunerative contract, a a@at with My Body Journey,
paid Campogust$2,031 per month for three months; Campos was requineastoat leastightimages andwo
videos to Instagraneach month.Anderson Report at 15Thamberlin’s estimated working day rate$15,000s
more ttan twice what Campos was paid for three months of sepattest services that would take a minimal
amount of time to accomplisiWithout suggesting an average is a particularly meaningful sta@stropos’s
average compensation for her twenty priantcacts isapproximately$2,391
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In addition to basing his opinion primarily on Plaintiffs’ highest-paying contracts,
Chamberlin does not account for the significant additional obligati@isvere part of some of
thosecontracs. For example, Campos’s $25,000 Playbogtractrequired: “still photography
sessions ..film sessions including behind the scenes video and aedording, ... [potential]
additional still photography or film sessions, ... up to 20 days of promotional appearances, [and]
a one-hour online chat on Playboy’s website and an interview/appearance on Playhagy’s Siri
radio programming.” Chamberlin Report at 21lecBuseéhe contract compensated Campos for
far more thara single photoshoot, basing her working day ratthatcontract yields a
disproportionately highate® See Toth2019 WL 95564t*12 (excluding aeportprepared by
Stephen Chamberlin using the identical methodology used in this case because his methodology
failed to account for the extensive additional obligations incorporated into &aotiffs
contractand the resulting “appropriate concluggjhthat the paintiff’'s day rates wouldbe
“substantially less” than his estimates

The second step of Chamberlin’s methodology yisidslarly overstatecandunrealistic
conclusions. Chamberleiaims thateachPlairtiff's working day rate mst be multiplied bythe
number ofusages of hemage;Chamberlin “improperlyassumes that separate licenses would
have been agreed upon for each use of an image, rather than the issuance of a siedierlicens
all uses of each imageToth 2019 WL 95564t*12. For example, because Defendants
allegedly used Campos’s image for branding, advertising, and social media, Chastat$in

thatshe is entitled to her alleged working day rate, $15,fa@@hreeusagestotalingdamages of

16 Chamberlin’s report states that her working day rate takes into account “the rofmplb@motional days

Ms. Campos worked (10 at a value of $450 per day) and the additional’usege®reincluded in the$25,000

fee Chamberlin Report at2 Chamberlin fails to acknowledge that the contract also included film sessiorts, audi
recordings, online chats, interviews, and appearances. Chamberlin also dogdamohew he calculates the value
of each promotional dagr why that amount is not a better measure of her working day rate
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$45,000. Chamberlin Report at Z6he tems ofPlaintiffs’ own contractshoweverjndicate
that they are not compensated for eachafis@ image.For exampleCampos’shreecontracs
with Vixen Clothing granted the company all rights to the images created theripgotoshoot,
and the ability to use the images in any wajesired, as well as the rights for “all existing
medium and any and all media yet to be creatéshderson Report at 16, 15Plaintiff Anya
Monzikova’'s contract are similar; her contraatith Beautyge Brands USA granted the company
the rights ® use her images-store, online, on packaging, and on sale materials for y&se-
term, her contract with Toyota allowed the company to use her image “in any materials and any
manner resulting from or related to the project,” and her contract with GreateSBehgs
CVB granted the company rights to use her images “for unlimited usmyitgditime.”
Anderson Report at 16Plaintiffs’ prior deposition testimony in similar casssnfirmsthat
compensating models “per image per usage” is contrary to industry practice, furtbenimng
the Report’s reliability*’ SeeDaubert,509 U.S. 859394 (an expert’s technique may be
considered unreliable if it does not enfggneral acceptance” withierelevantprofessional
community).

In addition to beingnconsistent witlthe express terms of Plaintiffs’ contraesd
contrary to industry gactice Chamberlin’s methodology yields outrageously exaggerated
damage®stimateghat areunsupported bylaintiffs’ prior earnings See Zerega Ave. Realty
Corp.,, 571 F.3d at 214d(strict courtamust ‘exclude expert testimony if it is speculative or

conjectural or based on assumptions that are so unrealistic and contradictory asstobsuayge

o When asked if she has ever been paid “per image per usage,” Plaintiff Cora Slaitifinedf,t§t] hat's not
how the industry work%. AndersonReport at 12. Plaintiffs Cielo Gibson, JHette Gaxiola, Jessica Burciagad
Jessa Hinton gave similar responses in their depositidren askedvhether‘in your entire career, have you ever
been paid per image per usedchanswered “no.”ld. at 60, 70, 73, 75. Anoth@&aintiff, Eva Pepajclarified that
she was nopaid“per image per use,” but rather “per photo shoiok,’at 63; Plaintiff Sheena Webber also testified
that the modeling industry pays for the photo shoot, not per use i&fsthiéingimages, id. at 107.
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faith.”) (internal citation and quotation marks omitte&pr exampleChamberlin claims that
Plaintiff Monzikova’s working day rate is $20,008.Chamberlin Report at 5Because
Chamberlin claims thddefendants uselllonzikova’simage for three “usagesChamberlin
estimateghat the fair markievalue of her image is $60,000, more than three timesibst
remunerative contratb-date Seeid.; Anderson Report at 162. Moreover, according to
Monzikova’'s 2015 tax returns, such an amas@imostequivalent to her annual incom8ee
Anderson Report at 30. eBause Plaintiffs’ priowork historyindicates that Plaintiffs have
never earned fees of the magnitude dbsd in the Chamberlin Report, Chamberlin’'s Repsort
unrealistic and unreliableSee Zerega Ay&71 F.3d at 214foth, 2019 WL 95564t*13
(excluding Chamberlin’s report because ‘figir market value” estimates were “nearly twice the
sum” of certain Plaintiffs’ annual incomé&).

In sum, because the Court finds that Chamberlin does not use a reliable methodology to
calculateeach Plaintiff’'s working day rate and his assumptiat Plainiffs’ should be
compensated for each separate “usajéier image is unfounded, Chamberlin’s report must be
excluded. Amorgianos 303 F.3d at 267 (explaining that while aubertfactors do not

constitute a rigid checklist, the exper@salysis must nonetheless be “reliable at every step.”)

18 This estimated working day rate is highly inflated for the reasons disceigsead Specifically, the Court
notes that Mnzikova's thirteen other contradts/olved compensation between $188 and $26,3ABderson
Report at 162. Chamberlin does paplain howor whethethe has accounted for this ramgfecompensatioin
calculating her working day rate

19 The Court notes that even the estimated damages for Carmen BEepiehlythe most welknown
Plaintiff in this caseare vastly inflated. Chamberlin estimates that the fair market value ofdEexdwven
misappropriated images is $1,500,000. (Chamberlin calculates a $100,000 working dayl relaims there were
fifteen usages of her imagg<Lhamberlin Report at 144i7. A review of Electra’s prior contracts shows that
Electra’spurported damages are 60x greater than the compenshémceivedor performing topless itwenty
cabaret shows atsamilar club overthe course ofourteen days. Anderson Report at53l
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. CONCLUSION

For the foregoing reasons, Plaintiffs’ motion tegude Defendant&xpertJeff
Andersonfrom offering hisreport or testifying is GRANTED. Defendants’ motion te@ude
Plaintiffs’ experts Martin Buncher and Stephen Chambértim offering their reports or
testifying isalsoOGRANTED. The Clerk of Court is respectfully directed to terminate the open
motions at docket entries 111 and 114.

The parties must meet and confer amatlater thanApril 15, 2020 propose a briefing
schedule for any motion for summary judgment either side wishes to make. If neither side
wishes to move for summary judgment, the parties must propose a trial schetthdeséme

date Upon a joint requesthe Court is happy to refer the parties for a settlement conference.

SO ORDERED. ‘ y
Date: March 30, 2020 VALERIE CAPRONI '
New York, New York United States District Judge
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