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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ELIAS WEXLER, ZERO INTERNATIONAL
REALTY CO., INC., ZERO OHIO, LLC, ZERO
AMERICA LATINA, LTD., ZEROASIA PACIFIC
LTD., and ZERO EAST, LTD.

OPINION AND ORDER

Plaintiffs,
16 Civ. 2252ER)
- against

ALLEGION (UK) LIMITED and SCHLAGE LOCK
COMPANY, LLC,

Defendans.

Ramos, D.J.:

Elias Wexler (“Wexler”), Zero International Realty Co., Inc. (“ZereaRy’), Zero Ohio,
LLC (“Zero Ohio”), Zero America Latina_td. (“Zero Latina”), Zero Asia Pacific Ltd. (“Zero
Asia”), and Zero East, Ltd. (“Zero East,” and collectively, “Plaistifforoughtthis action
against Allegion (UK) Limited (“AllegiorlJK”) and Schlage Lock Company, LLC (“Schlage,”
and collectively, “Defendants”plleging a host of state law claimNow pending before the
Court is Defendants’ motion to dismiss Counts |, 11, 1ll, VII, and VIl of the Campl For the
reasons discussed beldwefendars’ motion iSGRANTED in part and DENIED in part.
Plairtiffs will be given an opportunity to replead.
|. BACKGROUND!?

Wexler is an entrepreneur and engineer who, for tlfive/years, served as the President

and CEO of Zero International, Inc. (“Zero International”), a Bronx compgaown for

! The following facts are drawn from the Complaint and are assumed trthe fourposes of deciding Defendants’
motion.
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creative, effeave, and affordable approaches to construction material needs in the acoustical,
fireproofing, and doohardware fields.Compl. (Doc. 2, Ex. A) 1 28Under Wexler’s

leadership, Zero International expanded its operations from one small factbeyBronx to an
international company, with four factories in the United States, branches athevauntry,

and sales ithirty-five countries around the worldd. § 31. Wexler is also the sole shareholder
and President of Zero Realty, the majority member and President of Zero Ohio, &héthe
shareholder and President of each of Zero Latina, Zero Asia, and Zerdd=§$t9-13.

Wexler has been published in many trade magazines and has served as aegasitieg |
at the Pratt Institute of Design, Pisnt of the New York Society of Manufacturing Engineers,
and President of the New York Critical Manufacturing Sector Coordinating Gouahc{[§ 35—
38. He was a member of the Builders Hardware Manufacturers Association, whisksadud
writesstandard for theAmerican National Standasdhstitute. Id. § 39.

In 2014, Defendants expressed an interest in acquiring Zero Internatahrfad2. At
all relevant times, Wexler’s primary contact for Defendants was Anshu Mel{tblehrotra”),
Allegion’s Vice President and General Manager of Commercial Mechanical Buside§s3.

In connection with Defendants’ acquisition of Zero International, Wexler anddtehr

discussed Wexler’s desire and expectation to continue working in thetmpndid. § 45. The

two agreed that Wexler would continue to use his extensive expertise to furtbrd&ek’

business interestdd. Specifically, Mehrotra told Wexler that Defendants would continue to

employ him after the acquisition for a minimuwheighteermonths and that Wexler would be

permitted to retain the title of “President Emeritus’ of Zero International fer’ lifd. § 48.
Wexler and Mehrotra alsgiscussed Wexler's desire that, following the acquisition,

Defendants continue to uZero Latina, Zero Asia, and Zero East as Zero International’s



exclusive distributorsld.  46. Mehrotra, on behalf of Defendants, agreed that with regard to
these three companies, “nothing would change,” and that they would continue to be the exclusive
distributors in their respective geographic regions for products manufactureoléig Zero
International.ld. § 47.

On or about February 13, 2015, Mehrotra sent Wexler a formal offer of employment
upon the closing of Defendants’ acquisition of Zero Internatioktalff 49. Wexler was offered
to join Defendants as “President Emeritugdero Group International” with a base annual salary
of $190,000 plus benefits and other financial incentivdsy 50. Wexler’s job responsibilities
were to include:sharing his knowledge of the industry and of Zero International’s products and
applications with Defendants’ team at business meetings and presentaipingy Steelcraft (a
company owned by Allegion) comply with acoustical standards, continuingfbisséd include
Intumescent (a product produced by Zero InternationahdrBuilders Hardware Manufacturers
Association’s standards atite National Fire Protection Association’s certifications, providing
support at Zero International’s Bronx facilities on an as-needed and as-eeb@sits, and
engaging and building relationships with international customdrg] 52. The offer contained
the following provision:

If Allegion involuntarily terminates your employmenssd without
cause prior to August 31, 2016, Allegion will pay you a lump sum
equal to the total amount of base salary that would have been paid
to you through August 31, 2016 if you had remained employed by
Allegion through that date reduced by any amounts of base salary
paid to you prior to such date. This lump sum payment shall be
made as soon as administratively practicable after your termination

of employment date and in no event later than the end of the month
following the month in which your employment terminates.

Id. 1 51. On Fédruary 19, 2015, Defendants acquired Zero International pursuant to an Asset
Purchase Agreement (“APA”) executed by Defendants, Wexler, and cetttaimnparties.ld.

1 44,



Wexler worked for Defendants from approximately April 1, 2015 through September 17,
2015. Id. 53. As part of his duties and at Defendantquest, Wexler attended meetings
New York, throughout the country, and around the woldd .y 54. Wexler also met regularly
with Defendants’ employees to discuss Zero International’s business and produfits?.

During the term of his employment, neither Mehrotra nor anyone else on behafeoid@nts
ever complained to Wexler about his work performance, and Defendants nevermdpdoa
disciplined Wexler in any way connected with his woldt. 19 59-68.

On or about September 17, 2015, Mehrotra traveled to Wexler’s office in the Bronx,
accompanied by the head of human resources and two security gaaffi69. Mehrotra
abruptly told Wexler that “we’re separating” andttha had thirty minutes to pack up his
personal belongings and leave the buildifdy. 70. Wexler was humiliated, and he silently
collected his belongingdd. §72. After meeting briefly with a representative of Defendants’
human resources departmewexler was expelled from the building by two security guards, in
plain sight of his coworkers and colleagues, who stared atldinfif 72—74. Wexler alleges
that the spectacle gave those who viewed it the false impression that Wexler &gebldang
misconduct and was being terminated for caudef 75. Later, Wexler discovered that
Defendants had also terminated his wife and sahem Defendants had also employed after
acquiring Zero Internationatin a similarly “public and humiliating” fashionld. § 79. Wexler
was 65 years old at the time he was firétl.J 80.

On or about September 17, 2015, Defendants sent Wexler a letter concerning his
termination. Id. 181. The letter advised Wexler that he had been terminated as part of a
“reductionin force.” Id. However, Wexler alleges that he was actually terminated because of

his age and his “old-school” business practiddsy 2. In the letter, Defendants agreed to pay



Wexlerthe approximately $175,000 to which he was entitled, pursuduig taffer letter, because
he had been terminated without cause, but only if Wexler first atpesgn a terpage contract
that included a general releam®d other conditions affecting his rightsl. 1 81. Wexler refused
to sign the contract, and Defendants, in turn, did not pay Wexler the $1750gB2.

Wexler alleges that Defendants falsely informed prominent members addhstical,
fireproofing, and door-hardware industries that Wexler's work for Defendants bad be
unsatisfactory and th&Vexler was unworthy of continued employmeifd. § 83. Wexler also
alleges that Defendants informed these industry leaders about the manner afihetitar, and
that these individuals interpreted Defendants’ conduct as conveying the fatetkar had
engagedn misconduct, was being terminated for cause, and was incompetent, dishonest, and
unworthy of employmentld. 183-85. Wexler asserts that Defendants’ conduct damaged his
reputation, destroyed his future career prospects, and rendered glessnihe title of “President
Emeritus.” Id. 19186—87. Since being terminated, Wexler has beg&ipped of his membership
on the board of the New York Critical Manufacturing Sector Coordinating Counselaamb c
longer attend meetings and eventsthar Builders Hardware Manufactuseissociation.ld.
1190-91. Defendants also refused to use Zero Latina, Zero Asia, and Zero East as their
exclusive suppliers and distributors for Zero International produdt4} 95.

On February 29, 2016, Plaintiffs brought this action against Defendants in New York
State Supreme Court, Bronx County, alleging age discrimination in violatitwe dfew York
State Human Rights La@gNYSHRL") and the New York City Human Rights Law
(“NYCHRL”) ; defamation; breach of various contracts, including Wexler's employmetnacbn
and the oral distributor contracts with Zero Latina, Zero Asia, and Zero Easit anjichment;

and conversionld. 11125-183. Plaintiffs seek damages in excess @fillion, as well as



certain declaratory and injunctive relidfl. at 26-27. On March 28, 2016, Defendants removed
the case to this Court on thesisaof diversity jurisdiction Doc. 2. On November 9, 2016, the
Court denied Plaintiffs’ motion to remd the case back to state coutoc. 36.

Now pending before the Court is Defendants’ motion to dismiss Plaintifisi€l®r age
discrimination (Counts | and Il); defamation (Count Ill); breach of theibligbr contracts with
Zero Latina, Zero Asia,ral Zero East (Count VII), and conversion (Count VAlIpfter
Defendants filed their motion, Plaintiffs voluntarily dismissed their clantonversion.Doc.

44. Plaintiffs otherwise oppose Defendants’ motion.
[I. LEGAL STANDARD

Under Rule 12(b)(6)a complaint may be dismissed for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When ruling on a motion to dismiss
pursuant to Rule 12(b)(6), theo@t must accept all factual ajations in the complairas true
anddraw all reasonable inferences in the plairgtifavor. Koch v. Christie’s Int'l PLC699 F.3d
141, 145 (2d Cir. 2012). However, the Court is not required to credit “mere conclusory
statements” or[t] hreadbare recitals of the elements of a cafisetmn.” Ashcroft v. Iqbal556
U.S. 662, 678 (2009) (citingell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). “To survive
a motion to dismiss, a complaint must contain sufficient factual mattdo State a claim to
relief that is plausiblen its face.” Id. (quotingTwombly 550 U.S. at 570). A claim is facially
plausible “wherthe plaintiff pleads factual content that allows the court to draw the reasonabl

inference that the defendant is liable for the misconduct alledgdd(titing Twombly 550 U.S.

2 Defendants have not moved to dismiss Plaintifisins for breach of Wexler's employment contract (Count 1V);
breach of Zero Realty’s cleaning and maintenance services contoactt (¢); unjust enrichment (Count VI); and
breach of Zero Ohio’s lease (Count IX).



at 556). If the plaintiff has not “nudgehli§] claims across the line from conceivable to
plausible, [the] complaint must be dismissedwombly 550 U.S. at 570.
[11. DISCUSSION

A. AgeDiscrimination

Defendants first seek dismissalWexler'sclaims for age discriminationin order to
establish grima faciecase of age discrimination in violation of NYSHRL or NYCHRL, a
plaintiff must show that (1) he was within the protected age group; (2) he aiggegufor the
position; (3) he suffered an adverse employment action; and (4) the adverse eznplagtion
occurred under circumstances giving rise to an inference of age distciomirdtephenson v.
Hotel Emps. & Rest. Emps. Union Local 100 of the &FD; 6 N.Y.3d 265, 270 (20063ee
also Krebaum v. Capital One, N,A38 A.D.3d 528, 528 (1st Dep’'t 2018)glman v.
Montefiore Med. Ctr.98 A.D.3d 107, 112-14 (1st Dep’t 2082t the pleading stage,
however, a plaintiff need not plead facts giving plausible support to the “ultquastion” of
whether an adverse action was attributable to discrimination; rather, thedgct only give
plausible support to a “minimal inference” of discriminatory motivatibittlejohn v. City of
New York 795 F.3d 297, 311 (2d Cir. 2015). The Second Circuit has clarified that “the inference
of discriminatory intent supported by the pleaded facts [need ntitelbmost plausible
explanation of the defendant’s conduct. It is sufficient if the inference ofrdisatory intent is
plausible.” Doe v. Columbia Uniy831 F.3d 46, 57 (2d Cir. 2016) (emphasis in origirsai

also Dawson v. N.Y.C. Transit AutB24 F. App’x 763, 770 (2d Cir. 2015) (summary order)

3 Once a plaintiff establishespaima face case, the burden then shifts to the defendant to articulate a legitimate,
nondiscriminatory reason for its actiorStephensart N.Y.3d at 27871. After the defendant has done so, the
burden shifts back to the plaintiff to demoastrthat the articulated reassmpretextual.ld. at 271.



(“At the pleading stage, district courts would do well to remember this exgedhw burden
that discrimination plaintiffs face. ..”).

Notwithstanding his exceedingly low burden, the Court finds\Wetlerhas not
sufficiently allegedan age discrimination claimWexler’'s claim is supported by a gie factual
allegation—that he “was 65 years old when Defendants terminated him.” Compl. § 80. That
fact alonds plainly insufficient to give rise to a minimal plausible inference of age
discrimination. See, e.gCastagna v. Lucendo. 09 Civ. 9332 (CS), 2011 WL 1584593, at *11
(S.D.N.Y. Apr. 26, 2011)dismissingage discrimination claim where plaintiff's only allegation
“even potentially related to the age discrimination claim [was] that [plaintiff$ la@n in
1949 as “[s]uch an allegation camot possibly support a claim for age discrimination”).

Wexleralso alleges that Defendaritsrminated him. . . because of his age and hisl-o
school’ business practices.” Compl. 2. Becadsglerdoes not attribute the phrase, “old-
school,” to anyparticular speakehowever, his allegation is entirely conclusoflthough for
the purposes of a motion to dismiss we must take all of the factual allegations imfilaiebas
true, we‘are not bound to accept as true a legal conclusion couclethesial allegatiofi.

Igbal, 556 U.S. at 678 (quotinBwombly 550 U.S. at 555).

Wexlerasserts thdte unintentionally omitted to attach the phrase, “old-school,” to a
speakerand states that he canpplement his allegations to include “the circtanses
surounding Defendants’ unlawful aigeremarks tdim” and“actions that were taken against
him but none of his younger colleagues during the brief timethavas employed by
Defendants. Pl.’'s Opp’n Mem. (Doc. 42) at 13ecause Wexlemay be able to supplement his
allegations toaise a plausible inference thas termination was due to age discrimination,

Wexlerwill have an opportunity to repledldeseclaims.



B. Defamation
Defendants next seek dismissal of Wexler's defamat@mcl\Wexlerclaims that

Defendants defamed him in two respedtgst, Wexleralleges that the manner in which he was

terminated—i.e., escorted by two security guards through and out of the building—gave those

who viewed the spectacle, as welirsdustly leaderan the acoustical, fireproofing, and door-

hardware fields who learned about it, the false impression that he had engaged in misswhduc

was being terminated for cause. Compl. | 75-76, 84-85. S&Werkdralleges thatin
addition to informing them about the manner of his terminab&fiendants falsely imfmed
industry leaderghathis work had been unsatisfactoand thathe was unworthy of continued
employment.id. § 83.
1. Manner of Termination

Defendants first argue that the way in which they terminéteglercannot serve as the
basis of a defamation claim, because-uerbal conduct cannot constitute a defamatory
statement as a matter of New York law. Defs.” MéDuoc. 19)at 16-13 Defs.’ Rgly Mem.
(Doc. 45)at 3-5 & n.2 Defendants are correct. In order to state a claim for defamatiew
York, a plaintiff must first and foremo$tlentify[] the allegedly defamatoryordsthat were

uttered.” Ello v. Singh531 F. Supp. 2d 552, 580 (S.D.N.Y. 2007) (emphasis adskslglso

Contes v. City of dlwvYork, No. 99 GQv. 1597 (SAS), 1999 WL 500140, at *9 (S.D.N.Y. July 14,

1999) (dismissing defamation claim based on defendant’s conduct in suspending plaintiff
because “slander requires the makaf an oral or written defamatory statemenBurquin v.

Brink’s Inc, No. 97 Civ. 7522 (LBS), 1999 WL 108766, at *4 (S.D.N.Y. Mar. 3, 1999)

(dismissing defamation claim based on defendant’s conduct because “New York courts do not

allow recovery for defamatory conduct”). The cases to which Weitks in support of his



argument are all inapposite, as none of them apply New York$ae&Pl.'s Opp’n Mem. at 16—
19; see alsdave Kluft,Note,Beyond Words: The Potential Expansion of Defamation by
Conduct in Massachuseti®3 B.U. L. Rev. 619, 629, 639 n.167 (200®)t(ng that‘New York
is particularly conservative in the area of defamationdnduct; being one of the few states
that “explicitly rejects'the theory).Wexler may not, therefore, proceed on a defamation claim
based on the manner of his termination.

2. Statementsto Industry Leaders

Defendants deny making the alleggdtements to industry leaders about Wexler, but

they nonetheless argue that those statentantsot serve as the basis of a defamation claim,
since they are neactionable opinions. Defs.” Mem. at 13, 15-1Jhder New York law,
expressions of pure opinion, as opposed to statesned fact, are not actionalded receive full
constitutional protectionDavis v. Boeheig24 N.Y.3d 262, 268—69 (2014)[W]hether a
statement is opinion or rhetorical hyperbole as opposed to a factual represest@iguestion
of law for the court.”Mr. Chowof N.Y.v. Ste. Jour Azur S.AZ59 F.2d 219, 224 (2d Cir. 1985);
see also Levin. McPhee119 F.3d 189, 196 (2d Cir. 1998pMme. The following three factors
are generally considered by New York courts to determine whether a staiemaiminable fact
or non-actionable opinion:

(1) whether the specific language in issue has a precise meaning

which is readily understood; (2) wheththe statements are capable

of being proven true or false; and (3) whether either the full context

of the communication in which the statement appears or the broader

social context and surrounding circumstances are such as to

signal. .. readers or liginers that what is being read or heard is
likely to be opinion, not fact.

Davis v. Boehein24 N.Y.3dat270. The third factor “requires that the court consider the
content of the communication as a whole, its tone and apparent purjphse€e also Levin

119 F.3d at 197 (“Instead of parsing out and evaluating the challenged statemexasiamjs

10



New York courts look to the immediate context and the brosalzal context of the statement
and evaluate the impact that the statements would have on a reasonablé (eadgoris
omitted) At bottom, the inquiry is whether a reasonable listener would have understood the
challenged statements to be conveying facts about the plaibéffis v. Boehein24 N.Y.3dat
270.

Defendants characterize their allegtatements to industtgadersas those of an
employer regarding an employee’s work performandech are typically found to be statements
of opinion under New York law. Defs.” Mem. at 16+-%@e, e.g.Protic v. Dengler, 46 F. Supp.
2d 277, 280-81S.D.N.Y.1999) (defendant’'s comments to other prospective emplthetrs
plaintiff’'s work performance was “unsatisfactory” and that plaintiff Wast competent” were
“clearly’ statements of opiniongff'd, 205 F.3d 1324 (2d Cir. 1999Yarughese v. Mt. Sinai
Med. Ctr, 12 Civ. 8812 (CM), 2015 WL 1499618, at *74 (S.D.N.Y. 2015) (defendant’s
characterizations of plaintiff's work as “unsatisfactory,” “unprofesal,” and “substandard”
were matters of opinion, not actionablkesertions of factpoe v. White Plains Hosp. Med. Ctr.
No. 10 Civ. 5405 (GBD), 2011 WL 2899174, at *3 (S.D.N.Y. July 8, 2011) (“New York courts
have consistently held that subjective job evaluations, including those in connection with an
employee’s tenination, are non-actionable opinion.&ff'd sub nom. Doe v. French58 F.

App’x 21 (2d Cir. 2012Jsummary order)

Even when the alleged defamatory statement was made by an employdrisbout
employeehowever, the Court must still consider the canhtd the communication to determine
whether it constitutes opinion or fackee, e.gDavis v. Ross/54 F.2d 80, 86 (2d Cir. 1985)

(finding that a letter written and disseminated by the plaintiff's former employen read in

11



context, could not be construed as a “mere expression of her opifiéte)e, the context of
Defendants’ statements are not entirely clear from the albegaith the ComplaintWexlerdoes

not indicate whether he attempted to seek employmenthétmdustry leade®efendants
allegedlyspoke withor whethetthose individuals contacted Defendants to inquire about his
performance as an employee. Moreowgerording toNexler, Defendants did not merely

provide those individuals with an evaluation of his work performance—they also communicated
the fact thahe had been escorted by two security guards through and out of the building upon
his termination. Conlp{ 83. Based on the current record, the Court cannot say as a matter of
law whether a reasonable listener would have understood Defendants’ staterbents t

conveyng opinionsor facts.

Regardless of whether Defendants’ comments to industry leaders are dedraed t
statements of opinion or assertions of fact, however, they may be actionable, asdalliatrihis
stage is thus improper. First, Defendants’ statements to industry leadiere@ctionable as
assertions of fact. To state a claim foraseétion under New York law, a plaintiff must allege
(1) a false statement about him, (2) published without privilege or authorizatiohitd pérty,

(3) through fault as judged by at minimum a negligence standard, (4) that aiikes tiim

special harnor constitutes defamatiqrer se Peters v. Baldwin Union Free Sch. Djs20 F.3d

41n Davis v. Rosghe plaintiff alleged that at all timé®fore she voluntarily resigned, she performed her services
for thedefendantn a professioal and competent manner54 F.2d at 81. The plaintifiever attempted to use the
defendant as a reference for new employment, nor had anyone solicited iidorimah the defendant regarding
theplaintiff's professional competencéd. at 82. However, one year after the plaintiff's resignatioadefendnt
disseminated a letter stating thfag plaintiff was no longer in her employment, adding: “If | let an employrét's
because either their work or their personal habits are not acceptable to me.t iedmmmend these people. In
fact, if you har from these people, and they use my name as a reference, | wish to be condcie@1-82. The
court noted that ithedefendant’s letter were mere opinion, she would have had no reesend it to persons who
never solicited any information raglingthe plaintiff. 1d. at 86. Moreover, the court explained, “even if the first
part of the letter merely expresses [defendant’s] opinion, the sdrgesjatement, ‘I do not recommend these
people,” tends to objectify the evaluation and implies dltztrs would also find [plaintiff's] work or personal habits
unacceptable.ld.

12



164, 169 (2d Cir. 2003) (quotirigjllon v. City of New York261 A.D.2d 34, 38 @ Dep't
1999)). Wexler sufficiently alleges all four elements, as he pleads tHa&fgr)dants’
statements that his work was “unsatisfactory” and that he was “unwortontbhued
employment” were false, (2) Defendants made these stateméiitsi{partyindustry leaders,
(3) Defendants had never complained about Wexler’'s work perforntefioee and sent him a
letter stating that he had been terminated as part of a “reduction in force4) dnd $tatements
injured his business reputatiand future career prospeéts.

Alternatively,Defendants’ statements to industry leaders could be actionable as opinions.
A statement of opinion which implies that it is based on facts that support the opinion, wehich ar
unknown to persons reading or hearing it, is an actionable “mixed opin@ivali v.Lewis 771
F.3d 118, 129 (2d Cir. 2014pavis v. Boeheim24 N.Y.3dat 269. Assuming as true the
allegation that Defendants also communicatethdustry leadershe manner of Wexler’s
termination,a reasonable listeneould conclude that Defendanessessment of Wexlas an
employeewasbasedon undisclosed defamatory facts ab@texler, such as misconduct or
dishonesty.

Furthermoreopinions based on false facts are actionable against a defendant who had
knowledge of the falsity or probable falsity of the underlying fabig:olco v. MSNBC Cable

L.L.C, 622 F.3d 104, 114 (2d Cir. 2010) (quotibgvis v. Ross7/54 F.2d at 86)Wexleralleges

5 Because Wexler will be permitted to proceed with his defamation clair@,abe need not decide at this stage
whether Wexler maglsobe able to sustain a “defamation by implication” claim based on Defendants’
communication to industry leaders of thae fact that Wexler was escorted from the building by security guards
upon his terminationSeeHerbert v.Landq 781 F.2d 298, 307 (2d Cir. 1986) (providing that a defamatory
implication might be actionable whefe combination of individual statements which in themselves may not be
defamatory might lead the reader to draw an infereratégtldamaging to the plaintiff Stepanov v. Dow Jones &
Co, 120 A.D.3d 28, 3738 (1st Dep’t 2014)“To survive a motion to dismiss a claim for defamation by implication
where the factual statements at issue are sulabatrue, the plaintiffmust make a rigorous showing that the
language of the communicationasvhole can be reasonably read both to impart a defamatory inference and to
affirmatively suggest that the author intended or endorsed that inféjence.

13



that he performed his job duties satisfactorily and that Defendants newglagzed about his
work performance. Compl. 11 58—-68. MoreoWgexleralleges that Defendants sent him a
letter acknowledging that he had been fired without cause as part of a “redadtore.” Id.
1 81. Because Defendants’ allegsthtements that/exler'swork had been “unsatisfactory” and
thatWexlerwas “unworthy of continued employment” may be found to be based on false facts
within Defendants’ knowledge, the statements may be actionable evenwéhe merely
expressioa of opinion.

Finally, Defendants argue that Wexler fails to plead sufficient factual detgifsorting
his defamation claim, including facts that identify the purported statemen@iodte who
made the statement, when it was made, and to whom it was made. Defs.’ Meri5a648
Thai v. Cayre Grp., Ltd.726 F. Supp. 2d 323, 329 (S.D.N.Y. 2010). Wexler has identified the
substance of thetatements, however, and has indicated in a general fashion who made them
(individuals working for Defendants), when they were made (following @/exdermination in
September 2015), and to whom they were made (industry leaders). The Court finds that Wex
has thus sufficiently given Defendants notice of the communications complaiteedrable
them to defend themselveSee Ellg 531 F. Supp. 2dt 575-76(*"While the defamation need
not be pleadn haec verbaa pleading is only sufficient if it adequately identifies the purported
communication, and an indication of who made the statement, when it was made, and to whom it
was communicated. The central concern is that the complaint afford defendiaigrgufotice
of the communications complained of to enable him to defend himself.”) (citations ama@linte

guotation marks omitted).

14



C. Breach of the Distributor Contracts

Defendants also seek dismissal of Plaintiffs’ breach of contract claimesplect to the
allegeddistributor contract that Defendants entered into with Zero Latina, Zeeo &sil Zero
East in part on the basis that Plaintiffs have failed to sufficiently allege suelina dn order to
assert a claim for breach of contract in New York, a party must adequately plédas (1
existence of a contract, (2% own adequate performance of the contractb(@xch by the other
party, and (4gdamages suffered as a result of the bre&ee, e.gFirst Investors Corp. v.
Liberty Mut. Ins. Cq.152 F.3d 162, 168 (2d Cir. 1998).

Here,Plaintiffs allege that “[ijn tandem with Defendants’ acquisition of Zero
International,” Wexler and Mehrotra “discussed the status of Zero LZkmaAsia and Zero
East as Zero International’s exclusive distributors.” Compl. 1 45-46. Accooditigintiffs,
“Wexler specifically told Mehrotra that, after Defendants’ anticipated acounst Zero
International, he wanted Defendants to continuegufiase overseas companies as Zero
International’s exclusive distributors in their respective geographionggiand that “Mehrotra,
on behalf of Defendants, agreed that with regard to Zero Latina, Zero Asiarandase,
‘nothing would change,” meaning “they would continue to be the exclusive distribudree{r
respective geographic regions) for products manufactured and sold by Zematlatel.” 1d.
1946-47. Plaintiffs allege that Defendarieached their contractual obligationdejusng to
use Zero Latina, Zero Asia and Zero East as their exclusive suppiltedsséributors for Zero
International products, and insteselling Zero International products on their own in these
markets.ld. T 95. As a result of Defendanks’each Plaintffs allege that Zero Latina has
suffered $100,000 in damages annually, Zero Asia has suffered $500,000 in damages annually,

and Zero East has suffered $500,000 in damages annlaalfjff 96—-98.

15



Plaintiffs have not alleged that Zero Latina, Zero Asia, and Zero East adequately
performed under the alleged distributor contract. As Plaintiffs’ own adequate performance of the
contract is a required element under New York law, this omission alone warrants dismissal of
Plaintiffs’ claim. Because Plaintiffs allege that they may be able to supplement their allegations
to demonstrate their own compliance, Pls.” Opp’n Mem. at 25, they will have an opportunity to
replead this claim.®
IV. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss is GRANTED in part and
DENIED in part. Wexler is permitted to proceed on his defamation claim and is granted leave to
replead his age discrimination claims. Zero Latina, Zero Asia, and Zero East are granted leave to
replead their breach of distributor contract claim. As Plaintiffs voluntarily dismissed their
conversion claim, Defendants® motion to dismiss that claim is denied as moot. Plaintiffs’

Amended Complaint must be filed, if at all, on or before March 30, 2017. Defendants’ response

is due April 20, 2017. The parties are directed to appear for a conference on April 21, 2017 at

10:30 a.m. The Clerk of the Court is respectfully directed to terminate the motion, Doc. 18.
It is SO ORDERED.

Dated: March 9, 2017

New York, New York //’Q s E

Edgardo Ramos, U.S.D.J.

% The Court need not weigh in on Defendants’ alternative arguments in favor of dismissal of the distributor contract
claim, namely that Plaintiffs have not alleged any of the essential terms of the alleged distributor contract and that
the contract is unenforceable under New York’s Uniform Commercial Code, New York’s Statute of Frauds, and/or
the APA. See Defs.” Mem. at 18-27. Now that Plaintiffs have had an opportunity to preview Defendants’
arguments, however, it would behoove them to supplement their allegations in more than just one respect.

16




