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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SAMUEL S. GUZIK, d/b/aGUZIK &
ASSOCIATES 16-CV-2257(JPO)
Plaintiff,
FINDINGS OF FACT
-V- AND
CONCLUSIONS OF LAW

DARA S. ALBRIGHT,
Defendant.

J. PAUL OETKEN, District Judge:

This case involves a dispute between a lawyer and his former client. Theneare th
claims at issue. Plaintiff Samuel S. Gugéeks to recover in quantum meruit for legal services
rendered prior to his resignation, which Guzik contends was in fact a constructivegiischa
Defendant Dara Albrighdisserts counterclaims agai@gizik for defamation and intentional
infliction of emotional distress.

Thegeneral background of thisigation is described in th€ourt’s pior opinions in this
case.SeeGuzik v. Albright2018 WL 4386084 (S.D.N.Y. Sept. 14, 2018)zik v. Albright
2017 WL 3601244 (S.D.N.Y. Aug. 21, 201@uzik v. Albright 2016 WL 6952347 (S.D.N.Y.
Nov. 28, 2016).

A bench trial was held from July 16 throudily 18, 2019* The Court now issues its

findings of fact and conclusions of law.

1 Albright previously asserted additional countaims but those countelaims were
dismissed on summary judgment (Dkt. No. 204) duntarily dismssed befee trial (Tr. 4)

2 Both parties waived their right tojury trialon March 22, 2019.SeeDkt. No. 254, at
3)
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Findings of Fact

The Court finds the following factsy a preponderance of the evidence based on the trial
testimony and the documents admitéesevidence.

SamuelGuzik is a lawyer who graduated from Stanford Law School in 1978. He spent
two years working as an associate at a law firm in New York, but sincen&¥&3 worked
primarily as a lawyer in Los Angeles. In 1993, he formed Guzik & Associatessekrerh
years he has done work in securities,lamnd in recent years he has developed expertise in
crowdfunding, Regulation A-Plus, and the JOBS Act of 2012.

DaraAlbright is a cafounder of LendIltConference LLQ“LendIt”), a company focused
on organizingeverts relating to marketplace lending and crowdfunding. She also founded a
conmpany called NowStreet LLCShe has planned and participated in numerous events relating
to the crowdfunding industry.

In December 2013, Guzik met Albright at an industry ev&uzik initiated further
contact and theybegan communicatingith each other about webinars and other industry
events. (Tr. 39; 188DX B; DX C; DX E1Q)3

In May 2014, Guzik called Albright to discuss a scheduled webinar event. During that
call, he learned about a dispute that had arisen between Albright and “Crowdhetlmsiness
name for Goodworld Creations LLC. As Guzik learned, Albright had previouslyahaeéthird
interest in LendIt through her company NowStreet, but she had entered into aneagreiim

Crowdnetic to transfer her interest in NowStreet to Crowdnetic. Albright noweadid@o unwind

3“Tr.” refers to thetrial transcript. “PX” refers to Plaintiff's exhibits. “DX” refers to
Defendant’s exhibits.



or rescind that transaction because she believed that Crowdnetic and its ipilineipaCox, had
failed to comply withthe partiesagreement.

Guzik began providing advice fdbright regardingher dispute with Crowdnetic in May
2014. He began communicating with counsel for Crowdmnetete May On May 27, Guzik
sent to Crowdnetic’s counsel a settlement proposal that included the return gh#gbri
ownership interest in NowStreet. On May 28, Cox, on behalf of NowStreet (a one-thgd own
of LendIt) purported to remove Albright from LendIt’'s board of managers. (PX 839 oW
May 28,Crowdnetic’s counsel sent Guzik a settlement proposal, which included providing
Albright with a partial interest in Crowdnetic and 40 percent of certain caskbgus owed by
Lendlt to Crowdnetic. (PX 50.) Albright found Crowdnetic’s proposal unacceptSbie.
wanted the return of 100 percent of h@erest in NowStreet (whiolkould carry with it a return
of her former entitlement tone-third of LendlIt), a position that she maintained through late
2015. (Tr. 61-:62.) Guzik wrote to Crowdnetic’s counsel, accusing Cox of perpetrating a
“fraudulent scheme to defraud” Albright, accusing Crowdnetic of “recalcitraand
threatening litigation. (PX 80; 83.)

In response, on May 29, 2014, Crowdnéted a declaratory judgmertawsuitagainst
Albright in the Southern District of New York. The Crowdnetic acti@oddWorldCreations
d/b/a Crowdnetic v. Albrightl4-CV-3848 (S.D.N.Y.) was assigned to Judge Thomas Griesa.
Guzik represented Albright in the Crowdnetic action, filing an appearance on June 12, 2014, and
an answer and counterclaims on June 16, 2014.

Meanwhile, he Crowdnetic disputgave rise to relatedisputeswith Lendlton the part
of both Crowdnetic and Albright due MowStreets ownership interest in LendIt. Guzik also

began advising anegpresenting Albright in connection withe brewingdispute with Lendlt.



Albright continued to have a business relationship with her fellow co-founders dt kermd
continued doing work for Lendlt at least until September 2014 — but that relationship bame
strained as a result dfe ongoing dispute between Albright and Crowdnetic/C&eee.g.PX
48; Tr. 391-97)

Guzik and Albright never entered into a written agreement with respect to Guzik’s
representation or fees. However, on June 3, 2B04ik sent Albright an email that read in part:

[W]hile | cannot try this case, | will do everything necessary to brimngtth a

successful conclusionwhich means, at least, the return of NowStreet. There will

be some initial costs (filing fee, bar certifications). Otherwise, you will owe me

nothing unless | succeed. Failure is not an option.

If I succeed, we can work something out that makes sense to you. Under California

law, an individual’s maximum liability for fees is $1,000 in the abseheaengitten

fee agreement to the contrary. So you don’t even need to trust me on this.

Hopefully, you can.

(PX 45.) Guzik's statement about Albright’s “maximum liabilityby itself, wasarguably
misleading In fact, and as Guzik aware, Albright could potentially be liable for the valus of hi
services in quantum meruit, even without a written fee agreer(ient71-72.) Guzik testified
thathe and Albright also had several oral communications beginning around this time,tand tha
they agreed that “wevould work out something that we both considered to be fair, based upon
the outcome, because it was contingent.” (Tr. 72.)

In any event, Guzik continued representing and advisingght on these matters
through the summer of 2014, without any cleaeament or understanding between the parties
about what, if anything, Albright would owe Guzik for his work. At that point, the partaéa ha
vague understanding that they wouldrk out an arrangement latevhereby Guzik would

recover some unspecifie@qeentage of a favorable settlemefhe parties did not discuss the

issue of fees again for over a year — until September 2015. (Tr. 73-74.) Guzik himself admitted



that, from May 2014 until September 2015, the parties “didn’t have a spatditgement”

about fees. (Tr. 74.) Then, in September 2GLE ik testifiedhe and Albright discussed a one-
third contingency fee arrangement, with Albriglthat point statinthat one-third “works for
her” (Tr. 75.) Albright did not specificallycontradict Guzik’s testimony about that
conversation, although she testdithat as of earlpecember 2015 sHdidn’t know what Mr.
GuziK s legafees were going to be.” (Tr. 4686.)

On July 23, 2014, Lendlt provided notice to Crowdnetic and Albright, through counsel,
that itplanned teexercig its right to purchase the ottgrd interest in LendlIt held bMowStreet
pursuant to Section 7.11 of LendIt’s operating agreement. (PX 1J@willing to let go of the
ownership interest it believed it held (through NowStreet) in Lendlt, Crowwds@tight to
prevent LendlIt from asserting its purported Section 7.11 buyback rights. Aftenatfefforts
to resolve this dispute failed, in September 2014 Crowdnetic filed a demand fotiarbitra
against LendIt unddrendIt’'s operating agreemen€Crowdnetic was then battling on two fronts
— Albright on one and LendlIt on the other — with all the disputes largelyfocused on who had a
piece of, and a role in, LendlIt.

In earlyAugustof 2014, Guzik and Albright had a brief falling out, in what turned out to
be aforeshadowingf things to come. As Albright’s litigation against Crowdnetic became
complicated by Lendlt's Section 7.11 exercise, Guzik bégalmg that Albright was
withholding facts from him, particularly about her dealings with Lendlt. ghirheld out hope

that LendlIt’s principalgher fellow cefounders)would return an interest in Lendlt to hithe

4 For reasonthe Court willexplain the presence or absence of an oral agreement is
ultimately immaterial tahe outcome of this casand sothe Court makes no finding as to
whether the partieeached specificoral ageement regarding a one-third contingefes/in
September 2015.



Section 7.11 buyback proved successful, and she did not want to antagonize them. Guzik
thought she should not trust them. Guzikitiesl that Albright instructed him not to
communicate with.endlIt’s attorneys; Albright testified that she merely told Guzik not to
“threaten” LendlIt’s attorneys(Tr. 93, 98, 390; 494-96.15uzik testified that he “lost trust” in
Albright and “lost contol” of the case.(Tr. 98.) As a result, Guzik informed Albright that he
was withdrawing from the representatiom or about August 1, 2014.

Within two or three days, however, Guzik and Albright had a conversation in which they
resolved their disagreaants. Specifically, Guzik told Albright that he would continue to
represent hefonly if | could have complete control ovevery aspect of the case.” (Tr.;%@e
alsoTr. 231 @Albright “was to relinquish complete control of the settlement negotiativasto
[Guzik]”).) This was a “condition of [Guzik’s] continued representation of her.” (T}. 99.

When Albright agreed, Guzik’s representation recommended. (

There was a hiatus in settlement discussions from late 2014 until October 2015. During
this period, there wasomelimited activity in the Crowdnetic actigtargely involving motion
practice® Guzik continued to represent Albright in that action.

In October 2015the parties in the Crowdnetic action attendesttlement conference
before Magistrate Judge Gabriel Gorenstein. Albright continued to insist on the return of 100
percent of her interest in NowStreet, even though LendIsimagtaken steps tacquire

NowsStreet's interest in LendlfThe settlement conference was unsuccessful.

5 Albright's and Crowdnetic’s motions to dismiss the competing claims agaimst the
were pending from September 2014 until August 2015, when Judge Griesa dibniglol’s
motion and partially granted Crowdnetic’'s motioseéGoodWorldCreations d/b/a Crowdnetic
v. Albright 14-CV-3848, Dkt. Nos. 32, 34, 50, 52.) In September 20@ilige Griesa denied a
motion for reconsideration filed by Guzik on Albright’s bEhg14-CV-3848, Dkt. No. 62.)



In November 2015, settlement discussions between Albright and LendIt began again.
Lendlt’s counsel suggested to Guzik that their clisptsak directlfto one another, without
attorneys present. So on November 18, 281l4rjght participatel in a telephoneall directly
with Jason Jones, a co-founder and principal of Lendlt. (Tr. 1)5€16the calland as
Albright then relayed to Guzik), Jones proposed a settlement that did not include apynequi
Lendlt for Albright, but did include a sales role for her and financial payroethdt role. (Tr.
442-44.) Jones also asked Albright whether Guzik was working on a contingency, antdtAlbrig
informed him, in substance, that he was. (Tr. 116-17; 445ABright wasangry andupset
about LendIt'ssettlement offerbecause she wanted an equity interest in LendlIt. (Tr. 444-45,
452) Around this time, Albright suspected, but did not know, that LendIt might be receiving a
valuable buyout offer, and she shared that suspicion with Guzik. (Tr. 1262-52)

In late November 2015, Lendlt's counsel sent an email to Guzik proposing another
settlement discussion between Albright and Lendlt with no lawyers presenimiig person.
(PX 142; Tr. 125 Albright informed Guzik that she would not meet with LendIt without her
lawyer present, so Guzik rejected the proposal for attatsce meeting without lawyers. (Tr.
125-27.)

Lendlt’s counsel then proposed a meeting in Datember with lawyers present.
Instead of agreeing to the meeting outright, Guzik sent a lengthy email tt’§ eodnsel on
December 1 outlining Albright’s settlement position, witB@C to Albright. (Tr. 127-2; PX
119) Guzik’s email was intended “to make it clear we didn’'t want to meet with them in New
York unless they were prepared to offer her more than 22 percent [equity in Leii@it]129-

30.) As Guzik explained, Albright could have settled with Crowdnetic back in May 2014 and

received 40 percent of NowStreet, which would have amounted to an equity interest ihdf



between 13 and 14 percent (40 percent of one-third), but the attorney’s fees and costs Albright
had incurredince that timeneant that by December 2015 she would need 22 percent in order to
achieve a comparable outcomia response to Guzikamail,counseffor Lendlt agreed to meet,
and a meeting was scheduled for December 16, 2015, in New?Y@X.170.) Before the
December 16 meeting, Guzik understood the@eent figure to be a “floor” below which

Albright would not settle, and he té&d that Albright indicated her agreemaemith that

position. (Tr. 136-38.) Going into the December 16 meeting, Albright understood thegystrate
to be that, if LendIt was unwilling to offer a sufficient equity position in Llernkden Guzik

would “put pressure” on Lendlt, including by intervening in the pending arbitration &etwe
Lendlt and Crowdnetic and issuing subpoenas to Lendlt in connection with the Crowdnetic
action pending in the Southern District — a strategy referred to as “Plan B.” (Tr. 474-75.)

On December 16, 2015, Albright and Guzik met with LendIt’s principals and LendIt’s
counseln New York LendIt’s attorney began the meeting by stating that LendIt had indeed
received a buyout offewhich was worth between 50 and 100 million dollars and involved an
earnout structure. (Tr. 134-35; 469-71.) The principals then had a discaisgog themselves
which was proceeding amicablyTr. 480-81.) At that point, Guzikecame agitated artgan
speaking and acting aggres$ivé Lendlts counsel suggested a break because things were

getting “heated.” (Tr. 481.) Guzik and Albright went into a private room.

® At some point after the November 18 call between Albright and Jones, but before the
December 16 meeting, LendlIt conveyed a revised settlement offer to. Quak offer included
an option with a five-percent equity interest in LendlIt. Albright rejected fiee. ofTr. 146;
447-49.)

 Albright testified that Guzikblew up,” becoming agitated, “yelling and screaming” and
“making threats.” (Tr. 467-77, 479, 481.) Guzik denied that he was “yelling or screaming at
anybody! (Tr. 141.) The Court finds that Guzik likely became agitated and took an aggressive,
belligerent approach. This finding is based on Albright’s credible testimwhtha combative,
threatening tone of numerous emails written by Guzik.



In the private room, Albright told Guzik, “I just really want to settle this and move on
with my life.” (Tr. 482.) She told Guzithat she wanted to settle fosmallerportion of equity
than he wanted to deman@uzik testified that Albright told him at this point that she wanted to
settle for 15 percent and $300,000. (Tr. 142.) Albright infor@etik thatshe had received a
medical diagnosis from her doctor the night before, and as a result, she told him, dnusd w
be done with this litigation, and | want to settle it today.” (Tr. 482 alsolr. 246.) Guzik said
to her: “You're leaving too much money on the tabiiés is my money too, and my wife will
kill me if we settle.® (Tr. 483.) Guzik argued that “these guys aren’t your friends” and said he
wanted to demand a Z&rcent equity interest. Albright reluctantly agreed. {44; 477-78;

483.) Guzik poceedd to convey the 2@ercent demand to LendITr. 147; 477-78.) LendlIt’s
counsel rejected that demausthtingthat the parties were too far apadthey were “done for
the day.” (Tr. 148; 477-78.) Guzik then spoke angrily with LendlIt’'s counsetread him the
riot act” accused him of “bad faithand threatened to subpoena LendIt for documents and
testimony. (Tr. 149-50) Guzik and Albrightthenleft the meeting (Tr.151; 479; 484.)

Later on December 16, followirtge settlement meetingores sent an email to Albright.
In the email, Jones proposed further settlement discussions “without attorre}s14%;Tr.

484.) Albright told Guzik about Jones’s email and forwarded it to him. (Tr. 152-53; 485.)
Guzik viewed this email as Lendlt “trying to engage with [Albright] to reackah without me.”

(Tr. 154.) Guzik became suspicious that Albright had communicated with Jones before the
December 16neeting and that they had discussed a plan to exclude Guzik. His suspicion was
based in part on Albright's expressed desire to settle for 15 percemighly two-thirds of the

22-percent floor that Guzik had communicated to Lendlt or, in other words, the amount Albright

8 Albright testfied credibly to this statement, and the Court credits her testimony.



would have ultimatelgome away withf Guzik had managed to secure aff#ent settlement
and had then collected his one-third contingency fee. (Tr. 155-57.)
On the night of December 16 and into the morning of December 17, Guzik sent Albright
aflurry of emaik, ranging from dramatic to angry to offensive.
At 5:52 p.m. Guzik wote: “Time to inflict some pain. It really is easy.” (DX F2.)
At 7:30 p.m. Guzik wrote:
| am about to get real nasty with these folks . .. . My recommendation isg¢hat w
send out a document subpoena ASAP unless they show tangible good faiy . . . th
need to see some consequences to their actibry®u don’t agree you will need
to find a new attorney| cannot be undercut by my client after all thisvould
rather just walk away Sorry to be so blunt: but today was a big disappointment
for me— and not in the financial sense][.]”
(DX H2 (emphasis added).)

At 12:08 a.m. on December 17 Guzik wrote:

| do not know how this is all going to play out. But today was one of the most
disconcerting days of my life.

| feel as though the rug was pulled out from under my<f@et by Lendlt but by
you. LendIt obviously feels as though they can get around me and get to you.

| do not know why this is. . . . But regardless, it has undermined my confidence in
your judgment in this matter, which seems to be clouded too much by emotion.
They clearly feel they can manipulate you emotionalind they will continue to
have that expectation.

This adds an element that | did not bargain for, and frankly I am not certairo how t
address this at this point.

While this litigation may be an emotional catharsis of sorts for you, thisieiser
business for me, and has been for quite some time.

And knowing that at any time you could throw in the towel, have a side call with
Jason Jones or otherwise undermine what | have been trying hard to accomplish.

So frankly, my head is not in a good place right roas there now appears to be
no one | can trust in this case — not even my own client.

10



(PX 175.))
At 12:58 a.m. Guzik wote:
Also, btw, you need to do some soul searching of your own before you go any
further with this litigation. | do not believe you have the heart to negotiailesaga
Lendlt. You did not in the summer of 2034you did not have the will to do it
today.
And Jason [and LendIt’'s other principals] know it. If you have any doubt, read
their email to you today. They are playing you, and will continue to have this
expectation.

So if this is how you want all of this to endo be it. But that is a very different
plan tha[n] | have been operating under for the past 19 months.

If you want to throw in the towel today with LendlIt, and hope that Crowdnetic wants

to settle, that is your decisiofut | have done all this work to weak€rowdnetic,

so that you- and not LendIt would get the benefit of my hard labor. | have no

desire to go forwaravorking to advance the interests of Lendlt, while they screw

you and me-and line their pockets. | am not wired that way. Never wil\Mweuld

rather walk away from this trainwreck and chalk it up to life experience.
(PX 175 émphaseadded).)

The next day, December 17, 2015, Guzik and Albright had a telephone conversation.
Guzik told Albright that he wanted to put pressure on Lendlt by proceeding to Plan B — issuing
subpoenas to Lendlt and going forward with the deposition of Luan Cox. (Tr. 485-87.) Albright
responded: “Sam, I'm the client; it is my decision, andwedre notdoing that. Let's just settle
this.” (Tr. 488.) Guzik then responded, “I quit,” and hung up the phddg? (

Guzik followed up with an email to Albright on December 1Guzik’'s email reaéh

part:

® The Court credits Albright’s testimony about the conversation in which Guzikegkig
Guzik’s testimony is broadly consistent with Albright’'s. Guzik testifleat tvhen he proposed
moving forward with subpoenas against Lendlt, Albright “said absolutely ndid Hot] want
to do anything adverse to [Lendlt],” and “wanted to turn over control of the fedéral &
Lendlt.” (Tr. 163.) In response, Guzik testified, “I told her | was resigningt” 1@4.)

11



This letter will confirm my advice to you this mang that | am forced to resign
from representing you in the aboxeferenced action.

| understand that you have other qualified counsel who is willing and able to
represent you in this action.

Accordingly, kindly have your new counsel furnish me with a substitution of
counsel which | will sign and will be effective upon filing with the court.

As | advised you in August 2014, when | was forced to tender my resignation, |
believe your judgment has been clouded by emotion. Unfortunately this same
dynamichas resurfaced 16 months later, and based upon our conversation this
morning will materially impact my efforts to bring this matter to a timely
conclusion.

Please be further advised that | will cooperate in every way pe$silransition
this matter toyour new counsel.

(PX116.)

Following Guzik’s resignation on December 17, Albright informed Jones that evening
that Guzik had resigned and was no longer her attorney, and that LendIt’'s counsel should no
longer communicate with Guzik. (Tr. 380, 383-84.)

On December 17, 2015, without Guzik’s involvement, Albright reached a settlement with
Lendlt, whereby LendIt provided Albright a 15-percent equity interest inlLe@r. 501.)

On December 29, 2015, Albright sent an email to LendIt’'s counsel and Gebgvsin
counsel introducing them to her new counsel. The email stated:

I'd like to introduce you to Darius Chafizadeh . . . and Kenneth Rudolph . . . [,] who

will be replacing Sam Guzik as my counsel . As [Crowdnetic’'sounsel] has

known for quite some time, our intention had always been for trial lawyers to step

in and replace Sam once the federal case reached a certain point. With the discovery

upon us and depositions about to commence (starting with Luan Cox’stabepos

currently scheduled for January 20th), this seemed to be the ideal time to make the
transition should settlement not be reached.

(PX 169.) Albright did not inform counsel for Crowdnetic that Guzik had resigned, for obvious

reasons. As she credibly testified, “I was in a litigation with Crowdnéticasn’t going to go

12



tell them that my attorney just quit on mehat would raise a million red flags and put me in a
very vulnerable position.” (Tr. 386.) Nothing in this email undermines the Court’s fitithihg
Guzik resigned on December 17, 2015.

At the time of Guzik’s resignation, Crowdnetic had filed a motion for partial suynmar
judgment in the action before Judge Griesa, and an opposition brief waslaieeDecember.
Prior to Albright’'s deadline, but after his resignati@uzik sought and obtained a stipulation for
an extension of time for the filing of Albright’s opposition brief. (Tr. 171CM-3848, Dkt.

No. 92.) Albright’s new counsel, Chafizadeh, filed an appearance in the case on January 4,
2016. (d., Dkt. No. 93.)

Following his resignation, Guzik did not present Albright with apgcificdemand for
feesfor nearly threemonths. Indeed, on January 6, 2016, Guzik wrote a conciliatory emai
Albright, apologizing for his behavi@nd seemingly accepting some blame for the demise of
their relationship:

[1]t is obvious that in midDecemler we were looking at the sampréblem”

through different lenses, though we shared the same overall objectivedd]y. .

thoughts and actions were only in good faith and with only your best interests in

mind. What | did not account for at that time were what appear to be personal goals
regarding the outcome of this mattem particular as concerns yorelationship

with Lendlt.

(DX A4.) He did go on tanention his “financial interest,” suggesting that “it is perhaps best to
leave this be until such time gsu canassess the final outcome and my relative contribution.”
He did not, however, make reémce to a on¢hird contingency. I¢.; Tr. 280.)

On February 2, 2016, Chafizad#led a noticeinforming Judge Griesa that the parties

had reached a settlement in principl24-CV-3848, Dkt. No. 96.) This was when Guzik

learned that the parties had reachegtbéalsettlement in his absenc@n February 3, Guzik

proceeded to send a series of hostile emails to Chafizadeh and Albright, com@houbg

13



wide range of injuries to himself, mostlye to LendIt’s conduct, but also suggestimat he was
entitled b unspecified attorney’s fees based on his work on Albright’s behalf. (DX X4; DX B5;
DX D5.)
On February 5, Guzigent an email to Albrighthat seemed to express resignation with
the situation
This week alone inade a simple request to understand what was involved in the
publicly reported “agreement in principle.” The week is coming to a close and |
remain in the dark. . . .
For this reason alorlechoose to move on.have no expectatioof receiving any
compensation from you at this junctureNor do | wish to engage in any
negotiations with any client over feelshave a long history of satisfied clients, and
| want to keep it that way.
If there is to be any relationship between us going forward, it must rest partdus
candor. This clearly is lacking. It is mind numbing to me that after 19 months
devoted to advancing your interests that you will not share, on a confidential basis,
the details of a publicly referenced agreement in princif@le.thisbasis alone, |
havemade a decision to move on as this, for me, was the final straw.
(DX E5 (emphasis added) He went on to say that Lendlt is “a far different matter” because
they “tangled with the wrong person . . . and did so for less than honorable motldes.” (
On February 27, 2016, Guzik sent notice oharging liento counsel for Crowdnetic,
Lendlt, and Albright, and filed the notice on the docket. (PX 112; Tr.7873+. 291; 14C€V-
3848, Dkt. No. 100
On March 12, 2016, Guzik sent Albright a “final invoice and offer in compromise”
reflecting a “discounted” amount of $960,000. (DX 16; DX Z9.) Albright rejected tfés.of
(DX W6.) On March 25, Guzik emailed Chafizadeh stating, “Your client is not a ‘viciine
is a perptrator, and will be dealt with accordingly, with the full protection of all applicable

laws.” (DX X6; Tr. 311.)

On March 28, 2016, Guzik filed this action.

14



On May 19, 2016, Guzik sent Albright aher rambling email. It begay referencing
allegationdgn Albright’s counterclaims that Guzikad“stalked” and “harassed” her, and ended
with the following:

Instead, as will be outlined to the jury in my trial counsel’s opening stateihis

your conduct — anglour unfulfilled expectations-which precipiated the events at

issue in December 2015and thereafter:

“Heaven hasno rage like love to hatred turned / Nbell a fury like a woman
scorned.”

Yes, as you have advised me in recent weeks, this dispudéabout money- it
is a personal vendettalest it would have been resolvedgsimply and civilly— a
long time ago.

(DX 19 (emphasis in originalsee alsdX L9.)

Il. Conclusions of Law

This Court has subject matter jurisdiction under 28 U.S.C. §(apB2cause Guziand
Albright are citizens of different states (California and Georgia, otispé/) and the matter in
controversy exceeds $75,000, exclusive of interest and costs.

New York law governs the partiesbommon law claimsSee Fed. Ins. Co. v. Am. Home
Assurance Co, 639 F.3d 557, 566 (2d Cir. 2011) (explaining thaisitsufficient to establish
choice of law if “the parties agree that New York law contils

A. Guzik’s Quantum Meruit Claim

The Court incorporates the pertinent legal standards applicable to the quantum meruit
claim as set forth in the Court’s opinion on summary judgment dated September 1452618.
Guzik v. Albright2018 WL 4386084 (S.D.N.Y. Sept. 14, 2018).

A quantummeruitclaim has four elements under New York |&{) the performancef

services in good faith, (2) the acceptance of the services by the person to whora they a

15



rendered, (3) an expectation of compensation therefor, and (4) the réas@had of the
services. Mid-Hudson Catskill Rural Migrant Ministry, Inc. v. Fine Host Co418 F.3d 168,
175 (2d Cir. 2005) (quotinBevson v. Cinque & Cinque, P,@21 F.3d 59, 69 (2d Cir. 2000)).
An attorney who resigns from representation, however, forfeits “any rightaeenedamages for
services rendered on the basis of quantum meruit” unless the resignation was fmaugsod
Allen v. Rivera509 N.Y.S.2d 48, 50 (App. Div. 2d Dep’t 1986¢e alsdStair v. Calhoun722

F. Supp. 2d 258, 267 (E.D.N.Y. 2010)Alttorneys who terminate their representation are still
entitled to enforce their charging liens, as long as the attorney does not withithhaut ‘good
causéand is not discharged fogobod causg).

Because Guzikesigned from representing Albright, he has the burdestablising
that he had good cause to withdraw.

“Under New York law, good cause for withdrawal exists where therérageoncilable
differences . . with respect to the proper course to bespeu in [the] litigatiori,where‘the
client flatly challenged [counss] loyalty and professional integritygr where'the relationship
between plaintiff[s] and [their] attorney ha[s] deteriorated to the point wheter
representation [is] inapprapte!” Karimian v. Time Equities, IncNo. 10Civ. 3773, 2011 WL
1900092, at *4 (S.D.N.Y. May 11, 201@)|terations in originaljquotingLake v. M.P.C.
Trucking Inc, 718 N.Y.S.2d 903, 904 (App. Div. 3d Dep’t 2001powever, withdrawal based
on aclient s “unreasonably difficult'behavior is permitted only irelatively extreme situations
where, for exampléehe client hirednew or additional counsel who interferes with thetsiyees
of the original attorney” or subjected the attorney to “insults, lying, fogjlage, accusations of
unprofessional behavior, lack of cooperation, and [a] failure to communidataifna v. City of

New YorkNo. 98 Civ. 5083, 2004 WL 2359943, at *61 (E.D.N.Y. Oct. 5, 20004} Quoting
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N.Y. Comp. Codes R. & Regs. tit. 22, § 1200; last qua@iagper v. Lew Lieberbaum & Co.
No. 97 Civ. 3016, 1999 WL 335334, at *2 (S.D.N.Y. May 26, 1994j)J] sub nom. Roper-
Simpson v. Scheck63 F. App’x 70 (2d Cir. 2006). hE relevantgoad causéstandard is a
higher standard than theatisfactory reasomequirement of Local Civil Rule 1.4 and requires a
determination of which side is in fact responsible for the attoctiegt conflict” Diarama
Trading Co. v. J. Walter Thompson U.S.A., IlND. 01 Civ. 2950, 2005 WL 1963945, at *3
(S.D.N.Y. Aug. 15, 2005}°

“The mere fact that clients refuse to accept a settlement recommendedtbyrtiey is
not ground for [the attorney’s] withdrawalBorup v. Nat'l Airlines, In¢.159 F. Supp. 808, 810
(S.D.N.Y. 1958).“It is the client who controls the decision as to whether a settlement offer is to
be accepted. ... This decision is binding upon the attorney even though not in accordance with
[the attorney’s] advice.Marrero v. Christiang 575 F. Supp. 837, 839 (S.D.N.Y. 1983)
(alteration in originalquotingSuffolk Roadways, Inc. v. Minyg87 N.Y.S.2d 965, 969 (Sup.
Ct. 1968)). An attornegnay not act coercively by “threatémdy] to withdraw [his] services from
[the client] withoutgood cause and for [the attorney’s] own economic bendBitdoks v. Lewin
853 N.Y.S.2d 286, 288 (App. Div. 1st Dep’t 2008).

Basal on this Cours Findings of Fact, the Court finds and concludes @Gatik resgned
from his repesentation of Albright on December 17, 2015. He was neither discharged nor
constructively discharged. Guzik’s resignation was not based on good cause or reasonable
justification. This determinatioris based on the Court’s evaluation of the evidence in several

respects.

10 ocal Civil Rule 1.4 governs when an attorney who has appeared as attorneyaf rec
before this Court may be granted leave to withdraw.
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First, Guzik’s contention that he “lost trust” in Albright is not supported by the credible
evidence. While LendIt may hahepedto exclude Guzik from the process — likely because it
viewed him as an impediment to reaching a settlement — there is no evidence that Albright did
anythinguntoward to exclude him. In fact, Albright promptly forwarded to Gtiz&kDecember
16 emailfrom Jones proposing further settlement discussions without lawyers. Guzik did not
lose “trust” in Albright in 2015n any way thapreventechis continued representation of her.
Seege.g.,.DX R4 (Jan. 22, 2016 emdiiom Guzik (“You are (still) one of a very small number
of people | can trust in this industry,.§ee alsdX O4. Albright did not ‘fendef] the
representation unreasonably difficult for the lawyer to carry out employrfieatieely.”

Karimian, 2011 WL 1900092, at *5 (internal quotation marks omitted). Nor didshject
Guzik to insultsyrefuse to cooperate, or cease commuimgatith him. Although Guzik and
Albright had a rocky relationship at times, the breakdown of the relationship waghbadout
by Guzik — in particular, his refusal to abide by his client’s desiréo reach a settlement quickly
and without extended acrimony with Lendfit.

Second, Guzik’s contention that Albright was “usurping his function” as a lawyet i
supported by the evidence. Gumdstified that hevas “shocked” and “alarm[ed]” odecember
16 when Albright told him privatelthat she wanted to “settle this and move on with my life” by
demanding a 15-percent interest in Lendlt. (Tr. 155.) But Albright, as the clidriihdraght to

decide the amount she would settle for. She also had the right to take into consideration her

1 The Court is also not persuaded by Guzskiggestion (Tr. 543-45hatAlbright
effecively brought in “new or additional counsel who interferes with theegjres of the
original attorney’ Louimg 2004 WL 2359943t *61, becaussheraised the possilty of
turning over the Crowdnetic action to Lendltawyers Albright merely raisd this as grossible
outcomein the event that there was a settlemenhw#ndIt It was never carried out.
Moreover, it would not have precluded Guzik from continuing to represent Albright in
connectiorwith her disputevith LendIt Nor was t the aatal reason for Guzik resignaon.
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desire not to unduly antagonize her once and future parnessnething Guzik seemed to
recognize after he quit.Sé€eDX A4 (“What | did not account for at that time were what appear
to be personal goals regarding the outcome of this maitgparticular as concerns your
relationship with LendIt.”).) In any event, Guzik persuaded Albngiito present her 15-
percent demand at the meeting, and Guzik’'s approach prevailed: they presenteddacd&8a
percent, which was promptly rejected by Lendlt.

Third, and relatedly, Guzik’s position that he had the right, as a lawyer, to enforce
an informal agreement giving hingdmplete control over every aspect of the c&$e’99)is
unreasonable anghjustified to say the least. While Guzik occasionalgscribedhis
agreement in terms of “tactics” and “strategy” (Tr. 158), his real disagreewitbralbright was
her unwillingness to hold out and fight aggressively for a richer dded.evidence dtial
showedthat Guzik was invested in a richer dealarge part because it meant more money in his
pocket. He betrayed his true motivation when he told Abright, for example: “Youwsade®ao
much money on the table” (Tr. 483); “this is my money too” 4B3); “my wife will kill me if
we settle”(Tr. 483; and“this is serious business for me” (PX 175imilarly, Guzik’s repeated
comments that Albright’s judgment was “clouded by emot{®X 116),and that his
“confidence in [her] judgment” had been “werchined”(PX 175), reflect an attitude that chest

be described as patronizing. Such comments suggest that it was Guzik who was overly

12 Nor did Guzik’s suspicions about the genesis of theet&ent figure — i.e., that it
reflected roughly twahirds of the 22sercent figure and therefore suggested a scheme to cut him
out of the process — provide just cause for him to resign. There is no evidence in the record that
that was Lendlt’s (or Albright’s) thinking in arriving at the-fpiBrcent figure. But even if it had
been, that would not have altered Guzik’s entittement to a recovery based on quaniipsmer
long as he remained Albright’s lawyer. Again, the client has the ultimate rightdptaxraeject
a settlement, and the lawyer’s view that it is too small, for whatever redses not provide
good cause to resign.
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personally and emotionally invested in his client’s case, and his own control over ik a(30z
acted unduly coercively in threatening to withdraw two weeks before a sumudgrggnt filing
was due — and then withdrawing in the hope that he would be re-hired — because he wanted
hold out for a larger settlement.

Fourth, Guzik’s communications around and after the time of his resignation support the
Court’s finding that he voluntarily resigned. For example, on the morning of Decéifhber
2015, Guzik wrote that if Albright did not want to take on Lendlt, “that is your decisiaod,ha
“[w] ould rather walk away from this trainwreck and chalk it up to life experienc&”1{B) In
February he wrote to her: “I have no expectatibreceiving any compensation from you at this
juncture. Nor do | wish to engage in any negotiations with any client over feelshave made
a decision to move on . . . .DK E5.) In resigning, Guzik took a gamble, hoping he could
persuade Albrighto change her mind and eeigagehim, as she had in August 2014. He tried
various approaches over time: conciliatory and vaguely apolo@Xi&4); resigned and
passive-aggressive (DX E5); and finally angry aposdtile(DX 19; DX L9). These various
approaches ultimately confirm thahat Guzik did on December 17, 2015 was exactly what he
said at the time: “I quit.” (Tr. 4883

In the end, Guzik resigned voluntarily. His reasons for resigning daisettd the . .
level of good cause required to overcome an attosn@gponsibility to persist in a
representation already begu Id.

Accordingly, the Court finds in favor of Albright on Guzik’s claim for quantum meruit.

13 Guzik called an expert witness, Stavk. Tasher, to testify about “the reasonable value
of the legal services that were provided [by Guzik] to Ms. Albright.” (Tr. 4Ii2light of the
Court’s finding that Guzik voluntarily resigned without good cause, the Court need not and does
not make finding®r conclusionsegarding the reasonable value of Guzik’s legal services.
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B. Albright’s Defamation Claim

Under New York law, “defamation” encompasses “the twin torts of libel amdetd
Albert v. Loksen239 F.3d 256, 265 (2d Cir. 2001) (quotidggan v. Herald C9.446 N.Y.S.2d
836, 839 (App. Div. 4th Dep’t 1982)). Because Albright seeks to hold Guzik liable for his
written statements, her defamation claim sounds in li8ek id. To prevail on her libel claim,
Albright must establish five elements: “4)written defamatory statement of fact concerning
[her]; 2) publication to a third party; 3) fault (either negligence or actuatendépending on
[her status]); 4jalsity of the defamatory statement; andspgcial damages or pss
actionability.” Celle v. Filipino Reporter Enters. In209 F.3d 163, 176 (2d Cir. 2000).

New York law defines a statement as defamatory if it “exposes an individymlbta
hatred, shame, obloquy, contumely, odium, contempt, ridicule, aversion, ostracism, tomgrada
or disgrace, or... induce[s] an evil opinion of one in the minds of right-thinking persons, and
... deprives one of . . . confidence and friendly intercourse in sociétly.dt 177(alterations in
original) (quotingKimmerke v. N.Y. Evening Journal, In262 N.Y. 99, 02 (1933)). And
certain categories of statement are considered defamatory per se, such tat dotipnable
even absent a showing of actual damages:thdge that accuse the plaintiff of a serious crime;
(2) those that ‘tend to injure another in his or her trade, business or profession’; (3h&hose t
accuse the plaintiff of having a ‘loathsome disease’; or (4Yhose that impute ‘unchastity to a
woman.”™ Stern v. Coshy645 F. Supp. 2d 258, 273 (S.D.N.Y. 2009) (quotitgrman v.
Gelstein 80 N.Y.2d 429, 435 (1992)).

That said, New York recognizes that “[p]ublic policy mandates that certain
communications, although defamatory, cannot serve as the basis for the impositibiitgfitia
a defamation action.’Rosenberg v. MetLife, InAB N.Y.3d 359, 365 (2007) (alteration in

original) (quotingToker v. Pollak44 N.Y.2d 211, 218 (1978)). Thus, New York law has long
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provided for “absolute immunity from liability for defamation . . . for oral or writteteshents
made by attorneys in connection with a proceeding before a court ‘when such wordgiagd w
are material and pertinent to the questions involveBrint, Inc. v. Khalil 24 N.Y.3d 713, 718
(2015) (quotingroumans v. Smiti53 N.Y. 214, 219 (1897)). This absolute privilege, where
applicable, “embraces anything that may possibly or plausibly be relevpattioent, with the
barest rationality, divorced from any palpable or pragmatic degree of pitpbab@rasso v.
Mathew 564 N.Y.S.2d 576, 578 (App. Div. 3d Dep'’t 1991).

In 2015, the New York Court of Appeals held tpet-litigation statements by an
attorney that are “pertinent to a good faith anticipated litigation” are protegi@dalified
privilege. Front, Inc, 24 N.Y.3d at 720see alsorukos Capital S.A.R.L. v. Feldmato. 15
Civ. 4964, 2016 WL 494020@1*4 (S.D.N.Y. Sept. 14, 2016). Unlike the absolute privilege,
the qualified privilege may be overcome by prtibhat the statements [at issue] were not
pertinent to a good faith anticipated litigatiorizfont, Inc, 24 N.Y.3d at 720Yukos Capital
2016 WL 4940200at*6.

First, Albright claims that Guzik defamed her by alleging, in his January 2&ixveato
her counterclaims in this action, that Albright fakemedicaldiagnosis to avoid paying him.
(Tr. 511.) While this allegation appears to have been false and based on ligglevidence, it
was nevertheless made in a court filing and was “material and pertinent to skiertgie
involved.” The Court therefore concludes that it was protected by the absolutegerwrider
New York law.

Second, Albright claims that Guzik defamed her by stating in emails to @telffi{her
lawyer after Guzik'gesignation), that Albright was a “perpetrator” rather than a “victim” (DX

X6), and that she lacked “credibility” (DX R5; DX R6)SdeTr. 512413.) These statements
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were made to Chafizadeh in the days and weeks leading up to Guzik’s filing ofwsu. 4
Viewed in context, it is clear that these communications related to Guzik’s e¢ffoesolve
what had become, by late February 2016, a dispute with Albright regarding hisaraim f
attorney’s fees. They were therefore pertinent to anticipatgdtiagn. And while this Court has
ultimately found that Guzik is not entitled to such fees because he resighedtwjbod cause,
the Court also concludes that he had a nonfrivolous argument for asserting a quantim mer
claim (a claim that survived sunamy judgment and proceeded to trial). Therefore, these
statements are protected by the qualified privildgecausehe Court finds thahese
communicationsvere®pertinent to a good faith anticipated litigatjpfront, Inc, 24 N.Y.3d at
720, they do not support liability for defamation.

Accordingly, the Court finds in favor of Guzik on Albright’s claim for defamation.

C. Albright’s Claim for Intentional Infliction of Emotional Distress

To establish liability for intentional infliction of emotional distress under Newk Yaw,
a plaintiff must prove “(1) extreme and outrageous conduct, (2) intent to cause sevioeam
distress, (3) a causal connection between the conduct and the injury, sexdef4¢) emotional
distress.” Friedman v. Self Help Cmty. Servs., Ji&7 F. App’x 44, 47 (2d Cir. 2016)
(summary order) (quotinBender v. City of New Yqark8 F.3d 787, 790 (2d Cir. 1996)).
Conduct rises to the requisite “extreme and outrageous” level only if it “sed¢rasthe bounds

of decency as to be regarded as atrocious and intolerable in a civilized.5dcdefguoting

%4 1n the first email to Chafizadellated February 29, 2016, Guzik stated that “your
client’s credibility in this matter is nominal, at best.” (DX R5.) In an éoraMarch 22, 2016,
Guzik stated, “More stalling. Your client has zero credibility.” (DX R6ndAn an email on
March 25, 2016, Guzik stated, “Your client is not a ‘victim.” She is a perpetrator, artakwill
dealt with accordingly, with the full protection of all applicable laws.” (DX X6J\zik filed the
complaint in this case on March 28, 2016eéDkt. No. 1.)
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Turley v. ISG Lackawanna, In@.74 F.3d 140, 157 (2d Cir. 2014)). This requirement is
“rigorous, and difficult to satisfy,” such that “of the intentional infliction of ¢iowal distress
claims considered by [the New York Court of Appeadskry onénas failed because the alleged
conduct was not sufficiently aaigeous.” Chanko v. Am. Broad. Co27 N.Y.3d 46, 57 (2016)
(quotingHowell v. N.Y. Post Cp81 N.Y.2d 115, 122 (1993)).

Albright claims that Guzik is liable for intentional infliction of emotion distress based o
his emails calling her a “scorned wortiamd a criminal, and court filings accusing her of
violating the law. (Tr.514-17; DX 19; DX L9 There is no question that some of Guzik’s
communications were unprofessional and even “despicable.” (Tr. 548.) It is wsargdes
decide whether hisonduct rises to the high level of “extreme and outrageous,” however,
because Albright presented no evidence of “severe emotional distress.” Bsathisssential
element of a claim for intentional infliction, the claim has not been proSes, e.g., Edcalf v.
Walsh 938 F. Supp. 2d 478, 489-90 (S.D.N.Y. 2013).

Moreover Albright seeks only injunctiveelief on this claim.(Tr. 516.) And while she
complairs that Quzik’s communicationgsparticularly h connectiorwith this lawsuif have been
frequent andharassingshe also acknowledged thihty havenot been a problem since Guzik
retained canselin thiscase Tr. 516-17). In light ofhat fact, and the cwlusionof this case, an
injunction is not warranted in any event.

Accordingly, the Court finds in favor of Guzik on Albright’s claim for intentional

infliction of emotional distress.

15 Although Albright mentioned additional exhibits in her summation, those other
exhibits were not offered or admitted into evidence during the trial. (Tr. 517.)
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1. Conclusion

Based on the foregoing Findings of Fact and Conclusions of Law, the Court finds that
Guzik has failed to establish his claim for qguantum meruit, and Albright has failethhdigh
her claims for defamation and intentional infliction of emotional distress. Judgimghbe
entered accordingly, with no recoyeby either party.

The Clerk of Court is directed tose this case

SO ORDERED.

Dated:July 25, 2019

New York, New York /%M

V J. PAUL OETKEN
United States District Judge
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