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VALERIE CAPRONI, United States District Judge:

Plaintiffs Joseph and Abigail Ajala, husband and wife, brought this dctigrersonal
injuries arising fromJoseph’s use of @aintremovalproduct manufactured by Defendant W.M.
Barr & Co., Inc.("W.M. Barr”) and sold by Defendant Home Depot U.S.A., [fidome
Depot”). Specifically, Plaintiffs allege that/.M. Barr’s “Profesional Strength Goof Off”
(“PSGOQO” or “Goof Off”) ignited when Joseph was using it to remove latex paint from a kitchen
floor, burning Joseph. The Court previously granted summary judgment to Defendants on
Plaintiffs’ expressvarranty claim but denied sunamy judgment on Plaintiffs’ desigefect,
implied-warranty, and loss-afensortium claims.See Dkt. 97 ex. F.Now before the Court are
the parties’ crossotions in limine to exclude in full or in part the opinions of each other’s
expert witnesses.

For the following reasons, Plaintiffs’ motion to exclude the opinions of Defendanets’ fi
investigator R. Thomas Long [Dkt. 86] GRANTED IN PART and DENIED IN PART.

Plaintiffs’ motion to exclude some of the opinions of Defendants’ chemist TimoMyels

! The Court assumes the parti&ghiliarity with the facts, history, and procedural posture of tise.ca
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[Dkt. 89] is DENIED. Defendants’ motion to exclude the opinions of Plaintiffs’ifivestigator
Robert Malanga and Plaintiffs’ chemist James E. Hanson [Dkt. 92] is GRANNEHART and
DENIED IN PART.
DISCUSSION

Federal Rule of Evidence 702 governsddenissibility of expert testimony. It provides
that a person “qualified as an expert by knowledge, skill, experience, trainedycation” may
offer opiniontestimony so long as

(a) the expert’s scientific, technical, or other specialized knowledgjbel the

trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the princies methods to the facts of the

case.
While the party offeringexpert testimonyearsthe burden of establishing by a preponderance of
the evidence thahetestimony satisfieRule 702, thedistrict court is the ultimatgatekeeper.”
United Sates v. Williams, 506 F.3d 151, 160 (2d Cir. 2007) (citations and internal quotation
marksomitted). Rule 702tasksthe trial judge with €nsuring that an expert’s testimony both
rests on a reliable foundation aisdelevant to the task at hahdDaubert v. Merrell Dow
Pharm,, Inc., 509 U.S. 579, 597 (1993). This gatekeeping obligation “applies not only to
testimony based on ‘scientific’ knowledge, but also to testimony based on Gaklamd ‘other
specializedknowledge.” Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999).

The threshold question for the Court is whether the “proffered expert testimony is

relevant.” Amorgianosv. National R.R. Passenger Corp., 303 F.3d 256, 265 (2d Cir. 2003j.it
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is, the Court must then determine “whether the proffered testimony has a sufficielidble
foundationto permit it to be considerédld. (internal quotation marks omitted].he Supreme
Court has laid down several factors pertinent to this inquiry, including “whetheory thre
technique . . can be (and has been) tested”; “whether the theory or technique has been subjected
to peer review and publication”; whether uniform “standards controlling the techmique
operation” exist; an@vhether the theory or technique enjoys “general acceptance” within an
identifiable relevant scientific or professional communiDaubert, 509 U.S. at 593-94. The
Court’s ultimate objective is ttio make certain that an expert, whether basing testimony upon
professional studies or personal experience, employs in the courtroom the sdwie leve
intellectual rigor that characterizes the practice of an expert in the releldrit Kumho Tire
Co., 526 U.S. at 152.
I.  Motion to Exclude Opinions of Defendants’ Fire Investigator R. Thomas Log

The Court finds that the opinions of Defendants’ fire investigator, R. Thomas Long,
regarding the cause of the Goof Off fire are admissible ingmarinadmissible in part.
Specifically, Long may opine at triél) thata discharge of static electricity could not have
caused the Goof Off firg2) thata standing pilot light in the stove near which Joseph Ajala used
the Goof Off is a possible cause of the fard (3) that because the stove in question is
unavailable for examinatiothe cause of the fire is undetermined.

Long is forbidden, howevefrom testifying that such a pilot light is ttoely possible
cause of th&oof Off fire. He is also prohibitefifom arguing, suggesting, or advocating that the
jury infer that Plaintiffs or their counsel are responsible for the abserkbe sfovenear which

Joseph Ajala used the Goof Off. In other words, although Long may refer to the stosehce
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in explaining why he cannot rule out the stove as a cause of the Goof Off fire, he ismitiegde
to opine on whether Plaintiffs or their counsel are culpable for that absence.

Beforediscussingeach of these holdings, the Court notesa threshold mattetha
Long’s opinions regarding the cause of the firegaeerallyrelevant and, if admitted, would
“help the trier of fact understand the evidence.ardetermine a fact in issue.” Fed. R. Evid.
702(a);see also Amorgianos, 303 F.3d at 26&directing district courts to assess whether
“proffered expert testimony is relevant®Vhether static electricity, a stove pilot light, or some
other phenomenon caused the Goof Off to ignite is thathentral question of this lawsuit and
one not easily resolved by lay persons without an expert’s guiddiodee clearhowever this
relevancdinding does not extend &very opinion Long has offered in his report and deposition;
the Court will, where appropriate, identify opinions it finds to be irrelevant or unih¢fvfd
therefore inadmissible)nder Rule 702.

A. Long’s Criticisms of Plaintiffs’ Stati&lectricity Theory

Although they style their motion as one to exclude Long’s testimony altagethmtiffs
havenot challenged the admissibility &bng’s opinionthat a discharge of static electricity
could not have caused the Goof Off fire. Nor does it appear to the Court that his opinion is
unreliableunderDaubert so as to trigger exclusiaua sponte. Applying principles of statie
electricity formation andidcharge described in, among other sources, the National Fire
Protection Association’6NFPA”) 921 Guide for Fire and Explosion Investigations, Long
analyzed at lengtand in detailoseph Ajala’s narrative of the Goof Off fire and his activities

leadingup to it, along with pertinenweather data angtientificliterature regarding the

2 As will be discussedhe Court previousljound tha Plaintiffs are responsible for the absence of the stove
and ruledthat the jury will be charged “that it may draw an adverse inferencesadghé plaintiffs because of their
failure to preserve the stove for examinafiobkt. 97 ex. F at &.
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conductivity of chemicals like PSGCsee Dkt. 88 ex. F 25-29. Plaintiffs do not offer—and the
Court does not perceiveary reason to excludeong’s opinion regarding theability of
Plaintiffs’ staticelectricity theoryunder Rule 702He will therefore be allowed to offer that
opinion at trial®

B. Long’s Opinion That a Standing Pilot Light in Plaintiffs’ Stove Possibly Gause
the Fire

Plaintiffs challengd.ong’s opinion that a standing pilot light in the stove near which
Joseph Ajala usetthe Goof Off could possibly have caused the Goof Off to igartging that it
fails theDaubert reliability test because “Long provides no analysis or supporting data as to how
an ignition via pilot light would have occurred, and whether it is consistent with thenhtide
took place.” Dkt. 87 at 7-10Specifically, Plaintiffs argue that in thabsence of a mathematical
calculation or experimental data showing that PSGO vapors could feasibly haveed ¢pe
PSGO canijreached the ground, spread out along the floor and then slowly rise[n] back to the
height of the pilot lights, within the twar three seconds between the time Joseph began pouring
the PSGO and the ignition of the PSGO,” Long cannot reliably opine whether a gtpiholin
light may have caused the fired. The Courdisagrees

The Court notes, first of all, th®aintiffs do not questiori.ong's qualification to testify
as an expert in fire investigatieror that hisexpertiseencompasseaaquiry into theexpected

behavior of flammable vapoesnd their interaction with open flameSee, e.g., National Fire

3 “The NFPA 921 sets forth professional standards for fire and explosiongatests. . ..” Royal Ins. Co.
of Am. v. Joseph Danidl Constr., Inc., 208 F. Supp. 2d 423, 426 (S.D.N.Y.2002). TheCourt has no trouble
finding that the NFPA21 guide supplies a reliable methodology for carrying out fire caarsgorigin
investigations. The authorities approving a fire investigator'snedian the guidéor Rule 702 purposese
legion. See, e.g., United Fire & Cas. Co. v. Whirlpool Corp., 704F.3d 1338, 13412 (11th Cir. 2013) (describing
NFPA 921 manual as a “a peer reviewed fire investigation guide that idthstriystandard for fire investigatit
United Satesv. Hebshie, 754 F. Supp. 2d 89, 109 n.39 (D. Mass. 201NFPA 921 is promulgated by the
Technical Committee of the Natidrféire Protection Association (‘NFPA'), the largest fire protection oggion
in the world and is widely accepted as the standard guide in the fiele ofvfestigatiory.).
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Protection Associain, NFPA @1: Guide for Fire and Explosion Investigations 88 19.3.1.5
(2017 ed.) (hereafter, “2017 NFPA 921") (“Gases, vapors, and combustible dusts can be the
initial fuel and can cause confusion about the location of the point of origin, because tlod point
ignition can be some distance away from wisrgtained fire starts. ..”); see also Dkt. 88 ex.
F app. B(Longrésumeé)

Second, Long'’s theory igliably grounded inechnicalknowledge within his expertise
as a fire investigator, even if his assumptions, premises, and conclusions aregcubject
reasonable dispute by Plaintiffs and their experts. At depodittorg opined that any PSGO
vapors would have left th@oof Off canupon opening, traveled towards the kitchen flotre—
vapors beinglensethan airbecause of PSGO’s chemical maketgnd then, due to turbulence
resulting from the vapors’ descent, “spread out and then slightly start[edd tgprislepending
on the temperatuii@ the room,” in a manner akin to water “filling a bathtub upside down.” Dkt.
88 ex. G 254-55. Contrary to Plaintiffs’ contention, there is nothing inherently dubious, let alone
unreliable, abouthis explanation of how the PSGO vapors could have behaved ptlwito
ignition. Nor does the lack @f calculation or experimeptoving the feasibility othetheory
renderit unreliable under Rule 702: while such additional computational or experimental support
may have bolstereldong’s theory both oits merits and undddaubert, Plaintiffs havenot
identifiedany more precise, generally accepted methods Long could have dpaptieculd
have, in their viewgarried higilot-light opinionacross the line of Rule 702 reliability
Tellingly, Plaintiffs’ own fire investigatoy Joseph Malanga)sodid not undedke any
calculations or experiments of his oweforedeclaring that it was impossible for aR$GO
vapors to have reached and been ignited by a hypothetical pilot light in Plasttffe’. See

Dkt. 93 ex. 1(Malanga reportat 19 (“Accordingly, in addition to the height difference between
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any even potential source of ignition and the low lying flammable vapors asswiel degree of
enclosure, such appliance would not be considered as a source of ignition.”). This underscores
the Court’s conclusiorhait Long’spilot-light opinion, even if shaky in Plaintiff’s vievis not the
result of unreliable methods under Rule 7@&e Shuck v. CNH Am,, LLC, 498 F.3d 868, 874
(8th Cir. 2007) (When a litigant clearly believes a certain methodology is acceptabloas
by his or her own exped’reliance on that methodology, it is disgngous to challenge an
opponent’s use of that methodoldgy.Plaintiffs remain free, of course, to challengmg’s
opinion and the methods underlying it through “[v]igorous cesanination” and the
“presentation of contrary evidencé.Daubert, 509 U.S. at 596.

The Court also rejecRlaintiffs argumenthat Long’s opinions unreliableunder
Daubert because it assumes that the stove at isade standing pilot lightan asumption,
Plaintiffs assert,Hat is “counter to the weight of the evidenc&ee Dkt. 87 at 9see alsoid. at
11 (“In fact,. . . the available evidence demonstrates that the stove in question did not have a
pilot light.”). This Court has already held thafight of the stove’s curioudisappearance in the
daysafterthe Goof Off fire Defendants are entitled to padiation instruction at trial See Dkt.
97 ex. F at 3-5.That instruction willnecessarilyermitthejury to concludethat the stve, in
fact, hada standing pilot lightind, by extension, that tpdot light possibly ignited the PSGO
If the jury is authorized to so conclude, then it cannot be that Defendants’ fire investigator Long
is not. See also Advisory Committee Notes to the 2000 Amendments, Fed. R. Evid. 702 (“When

facts are in dispute, experts sometimes reach different conclusions based aingovepsons

4 Although Long neé not have supplied a mathematical calculation or experimental data tdyreliab
conclude that a standing pilot light could have caused the fire, his opinidrisamtierstanding of vapor behavior
underlying it are not so commonsensical as to be within the ken of lapgefee Fed. R. Evid. 702(a) (requiring
that expert’'s knowledge “help the trier of fact to understand the mséder to determine a fact in issuehe
Court gathers that Plaintiffs agregmsmuch as they have sought to introduce testimony by their own fire
investigatoropiningon exactly the same topi&ee Dkt. 93 ex. 1 (Malanga report) at-18.
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of the facts. The emphasis in the amendment on ‘sufficient facts or data’ is notdini@nde
authorize a trial court to exclude an expert’s testimony on the ground that thbel@wes one
version of the facts and not the other.”).

In sum, the Court finds that Long’s opinion that a standing pilot isggatpossible cause
of the Goof Off fire is the product of reliable methods reliably applied therefore admissible
under Rule 702.

C. Long'sAssertionsThat a Standing Pilot Light in Plaintiffs’ Stove theOnly
Possible Cause of tltere

On the other hand, the Coagrees with Plaiiffs that Long may not opinthat “theonly
possible cause of the fire is the ignition of PSGO vapors via gas stove pil(g)ligidkt. 88 ex.
F at32 (emphasis addedypaying that a stove pilot light is tlealy possible cause of the fire is
tantamount to saying that a stove pilot liglais the cause of the firean opinionthatthe NFPA
manualLong purported to followforbids him from offering

The controversy ovdrong’s phraseology springs frotension in his investigation report.
On the one hand, Longreportassertgwice that, inhis view, thefire’s “ignition source has not
been conclusively identified” arttierefore “[tlhe case of the fire is undetermined.” Dkt. 88 ex.
Fatvi; seealsoid. at 32. This opinion is consistent with the NFira-investigation manual,
which directs a fire investigator to classify a fire’s cause as “undeterimiireghever the
investigator’'scausation hypothesksas beemeither scientificallydisproven nor demonstrated to
be more likely than not true—in other words, whenevére-causation theory is suspected or
possible but not shown to be prolmabSee 2017 NFPA 921 § 19.7.4 (“If the level of certainty of
the opinion is only ‘possible’ or ‘suspected,’ the fire cause is unresolved and showdditec
as ‘undetermined.™)see alsoid. § 4.5.1 (denominatinglaypothesis as “possible” when it “can

be demonstrated to be feasible but cannot be declared probable,” and denominating aiiypothe
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as “probable’when it is “mae likely true than not?})id. § 4.5.2 (“Only when the level of
certainty is considered ‘probable’ should an opinion be expressed with reasonabigycgrta
In Long’s view, although it ipossible that Joseph Ajala was burned because a stove pilot ligh
ignited vapordgrom the PSGQLong’s inability to inspect the stove and confitmatit did, in
fad, have a standing pilot ligiprecludes him from opinintipata pilot lightprobably caused the
fire. See Dkt. 88 ex. Fat32 (“Given that Mr. Ajala spoliated the evidence by disposing of the
stove rendering the confirmation of the stove ignitor type impossible based on theevide
reviewed to date, the cause of the fire is undetermined. The fire is classifiedetsrmined.”)
In sum, accordingat Long,classifying the pilolight theory as anything more than “possible”
would violate the methodology laid out in the NFPA.

That is in tension with.ong's statementhat“[b]ased on the available data thaly
possible cause of the fire is the ignitio of PSGO vapors via gas stove pilot light(s).” Dkt. 88 ex.
F at32 (emphasis added).he Court appreciates that in the abstract there maylesudtical
distinction between, on the one hand, asserting tltau®ed Y and, on the other hand, asserting
that X is theonly possible cause of Y. But in this case, where everyone agreessbraething
caused the fire, the latter statement is functionally equivalent to the forrmemdthing caused
the PSGO to ignite, and a standing pilot light is the only possible candidate to be thiirspm

then a standing pilot lightust have caused the PSGO to ignitut if the NFPA prohibits Long

5 As an aside, the Court refuses Plaintiffs’ invitation to exclude as iengiéwong’s opinion that the fire’'s
cause is “undetermined.3ee Dkt. 87 at 6. Long’s conclusidhat thecause of théire must be classified as
“undetermined” under NFPA principles because no “probable” cause forptroperly be identified see 2017

NFPA 9218 19.7.4 (“If the level of certainty of the opinion is only ‘possilir ‘suspected,’ the fire cause is
unresolved and should be classified as ‘undetermined.Bglieved, tends to underchtalangas conclusion thaa
discharge of static electricityefinitely ignited the PSGOAt the end of the day, Long’s conclusion that the cause of
the fire is undetermined has little independent persuasive force. If yhis persuaded by Plaintiffs’ expert that a
dischargeof static electricity caused the fire, thémill reject Long’s opinion that the cause of the fire is
undetermined; on the other hand, if the jagyees with Long that a discharge of static electricity is not a credible
explanation for the fire, then\till also likely accept his opinion that the cause of the fire is undetern@bdugh
possibly caused by a standing pilot light).
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from opining that a pilot light caused the fire, then it must also prohibit him dféering the
functionally equivalent opiniothat a pilot light is the “only possible cause” of the figecause
Long’sopinionthat a pilot light is the only possible cause of theifrereconcilable with
Long’s chosen fire-investigation methodology, that opinion is inadmissible unde7 &ul&ee,
e.g., Amorgianos, 303 F.3d at 268 (affirming rejection of expert’s opinion under Rule 702 where
expert “failed to apply his own methodology reliabtyRussell v. Whirlpool Corp., 702 F.3d
450, 455 (8th Cir. 2012) (“Our NFPA 921 cases stand for the simple proposition [that] an expert
who purports to follow NFPA 921 must apply its contents reliably.”).

Thus, Long is prohibitettom testifying that the pilot light is the only possible cause of
the Goof Offfire.®

D. Long’'s Commentary Abouspoliation

Finally, the Court agrees with Plaintiffs that Long may comment on whether
Plaintiffs or their counsel are responsible for the stove in question not being avaitable f
examination.“For an expert’s testimonyp be admissible under [Rule 702], it. must be
directed to matters within the witness’ scientific, technical, or sjisaibknowledge and not to
lay matters which a jury is capable of understanding and deciding without thiésekphp.”
Andrewsv. Metro N. Commuter RR. Co., 882 F.2d 705, 708 (2d Cir. 1989). This principle
forbids expert testimony thésupplanfs] the role of counsel in making argument at trial, and the
role of the jury in interpreting the evidence,” including by providing “factualatiares and
interpretations of conduct or views as to the motivation of parties:& Rezulin Products

Liability Litig., 309 F. Supp. 2d 531, 541 (S.D.N.Y. 2004).

6 Because the Court bars Long from testifying that the pilot light isrihepmssible cause of the fire, the

Court need not engage with Plaintiffs’ contentions thabpinionalsoviolates the NFPA because it (present[s]
[a cause] he cannot attest to with any reasonable certainty as ‘probable’ asdengsthof the ignition,” Dkt. 87
at 7, and (2) impermissibgngages in “negative corpusd at 1011
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In his fire-investigation report, howevdrpng attenptedto do just that. In hiseport’s
executive summary, for instance, Long “opined” ti\it. Ajala spoliated the evidendsy . . .
having the stove installed at the time of the incident removed from the propertitsveitinrent
whereabouts being unknown.” Dkt. 88 exativii. “To date], he continued, the plaintiff has
not produced the stove or any specific physical or documentary evidence retjaedsimye and
its ignition system. As such, | am unable to confirm the specific ignitionrsyst¢he stove at
the time of the inciderit. Id. Long’s report is riddled with other gratuitous allusions to
Plaintiffs’ role in the stove’s absenadong with insinuations that Joseph Ajala has been
inconsistentn his statements and testimaaydthatadvese inferenceshould bedrawn
therefrom’

These statements are not grounded in scientific, technical, or other spddialvliedge
and will not help the jury understand the evideocdetermine a fact in issuéccordingly,
theyareinadmissible under Rule 702. As the Court has ruled previddsefgndantare entitled
to aspoliation instructionit will be “a matter for the jury to decide, based on the strength of the
evidence presentedyhether Plaintiffgn fact are responsible fordhabsence of theove;
whether the stove had a standing pilot light; and, if so, whether that pilot light chaded.t
Byrnie v. Town of Cromwell, 243 F.3d 93, 110 (2d Cir. 2005)perseded on other grounds by

Fed. R. Civ. P. 37(easrecognized in Moy v. Perez, 712 F. App’x 38, 42 (2d Cir. 2017). Long’s

7 See Dkt. 88 ex. Fat29 (“Mr. Ajala testified that the gas stove in the kitchen at the time of the disenat
equipped with standing pilotddowever, the first recorded statement from Mr. Ajala afteritiedridicated that the
stove played a role in the fire, consistent with a pilot light igniting PS&®ne and inconsistent with Mr. Ajala’s
deposition testimony regarding the ignitoidr. Ajala disposed of the stove and to date, insufficient information
regarding the make or model of the stove or its ignition componentekagproduced in order to rule out the
presence of a standing pilot lightir. Ajala spoliated the evidence in this matter as he did not retain the atove,
potential ignition sourcéor the fire. No physical or documentary evidence has been produced to support Mr.
Ajala’s testimony that the stove did not utilize standing pilot flames for tireeks?); id. at 32 (“Given that Mr.
Ajala spoliated the evidence by disposing of the stove rendering thencatidin of the stove ignitor type
impossible based on the evidence reviewed to date, the cause of the fire is undeét&rm

Pagellof 33



experttestimony is relevant only to the second and third of these inquiries. His comyanta
the firstis both divorced from his scientific, technical, or other specialized knowledge and
“supplan{s] the role of counsel in making argument at trial, and the role of the jury in
interpreting the evidence.I'n re Rezulin, 309 F. Supp. 2d at 541. That commentary is therefore
inadmissible under Rule 762.

To be clear, Longyill be free to refer to the stoveabsence to explain why, to borrow
his phrasing, “confirmation of the stove ignitor type [is] impossible.” Dkt. 88 ex3E. He
may also explain why, in his view, the “specific physical or documentatgiese” available
“regarding the stove and its ignition systersuch as the purchase receipt Plaintiffs have
provided—is inconclusive on the subjettl. at vii. Thefact of the stove’s absence and the
ambiguityof the remaining physical or documentary evidemgardingts mechanical features
bear directly on Long ability to offer a reliabl®pinion about the origins diie fire. The
reasongor the stove’s absence, howevand Plaintiffs’ role in that absence, do not.

[I.  Motion to Exclude Certain Opinions of Defendants Chemist Timothy J. Myers

Turning to Plaintiffs’ otheDaubert motion, the Court finds that the opinions of
Defendants’ chemistimothy J.Myersregarding theninimum ignition energy (“MIE”) of
PSGO vaporand their susceptibility to ignition by statetectricity dischargare admissible
under Rule 702.

The Court finds Myers’s opinionggarding PSGO’s MIEelevant and helpful to the jury
in understanding the evidence and determining facts in iSsed-ed. R. Evid. 702(a);

Amorgianos, 303 F.3d at 265. Wether static electricity did or did ncause the firés both a

8 To the extent Plaintiffs atge that Long’s spoliation commentary is inadmissible under Fedvig. 403—
Plaintiffs’ briefing is ambiguous on that poisee Dkt. 99 at 56—resolving that argument is unnecessary because
the Court excludes the commentary under Rule 702.
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central issue in this case and one not easily resolved by lay persons withougexiaerce.
The Court is satisfied that Myers possesses the knowledge, skill, experiaimieg tand
education necessary to offer expert testimony on the MIE of PSGO vapors and their
susceptibility to ignition by the discharge of static electrieityfinding Plaintiffs do not
challenge.See Dkt. 91 ex. G app. 1 (Myers résumé).

Plainiffs do, however, assert that Myers’s methodologyd&terminingthe MIE of Goof
Off vapors(an essential step in determining whether a st#ictricity discharge could have
ignited the vaporsyas unreliable because (#yersimproperly adapted a macta designed for
testing the MIE of dust particlée test the MIE of PSGO vapors, and iy testdailed to
recreate the ambient t@@rature and humidity level of the kitchen where the Goof Off fire
occurred. See Dkt. 90 at 3. The Court rejects bothtbése arguments.

A. Myers’s Adaptation of the MIKE3 Apparatus to Test the MIE of Goof Off Vapors

Myers’s adaptation of a “MIKE3” machine, a device ordinarily used tahesmninimum
energy required to ignite dust particlasdetermine the minimum energgquired to ignite
PSGO vaporsvasnot methodologicallynreliablefor Rule 702 purposesyen if Plaintiffs can
reasonably dispute the propriety and validity of certd@mentof Myers’s testing procedures.
At deposition, when asked why he used the MIKE3 machine to test PSGO vapors, Myers
explained that using the MIKE3 apparatus to determine the MIE of Goof Off vapdies m
scientific sense becausembustible dusts and vapors behave similarly and beP&G©
vapors in particular have “a minimum ignition energy more consistent with thes\thiateyou
typically measure for a dutttan for what you would measure for a vapor,” meaning that the
MIKE3 machine could deliver the “correct range of [electrical] energies” necessgnite the

vapors and measure their MIE. Dkt. 95 ex. 1 (Myers deposition) at 182-85. He also opined that
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his method of delivering PSGO vapors to the MIKE3 machine’s spark emiiieseaking rags
in PSGO and then placing them in a jar positioned below the emitters—was a sound
approximationof the usual MIKE3 procedure of placing dust in a vessel below the emitters and
then using air pressure to blow the dust upvilteetween themAs Myers explained, “the
rag. . . serve[d] as a wick” carrying the Goof Off from the bottom of the jar towartbphe
where vapors would “tend to diffuse and disperse” over time until “eventually ydu aeac
concentration that’s ignitable, and then the [Goof Off] ignites” when sparkbaduiicient
energy.ld. at 189, 198-99. As to why he intramd a rag into the testing procedure, Myers
opined that although “[g]enerally you wouldn’t use a rag in this tadting a rag was
appropriate to make [the experimenthore representative of the incident” in question,
“where. . . a spark ignited vapors as liquid was being poured onto theld@t 205. “A
standardized test isn’t going to talk about having a rag of PSGO and measurMtghe [
Myersadded, so “[ijn an attempt to be more representative of the actual incidenthtivaiize
performed the test.1d.

Thereis nothing inherently unreliable abddiers’s adaptation of the MIKE3 apparatus,
even if Plaintiffs disagree with.itindeed, Plaintiffs do not question the fundamental premise
underlying Myers’s method of adapting the MIKE3 machine: éhatemical’sVIE, including
PSGOs, can reliably be determined byposing it tcelectrical sparks of differing intensities
over time and observinghat spark intensities are capable of igniting the substance. That is
essentially what Myers did using the MIKE3 machihs “slight modification of an otherwise
reliable methoddoes] not render [his] opini¢s] per se inadmissibl€. Amorgianos, 303 F.3d at
267. Noris the lack of a particulgsublished scientific study or passage in the MIKE3 operating

manual blessing Myers'’s approaahthis casalispositive. See Dkt. 95 ex. 1 (Myers deposition)
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at 201-03 (m familiar with minimum ignition energtest methods, so [this testing procedure]
was based on my familiarity with those methtdssee also Amorgianos, 303 F.3d at 266-67
(“This is not to suggest that an expert must back his or her opinion with published studies that
unequivocally support his or her conclusions.\Where an expert otherwise reliably utilizes
scientific methods to reach a conclusion, lack of textual support may go to the, weighe
admissibility of the expert’s testimony. . A contrary requirement would effectivebsurrect a
Frye-like bright-line standard, not by requiring that a methodology be ‘genecaigpted,’ but
by excluding expert testimony not backed by published (and presumablepesved)
studies.” (citations and internal quotation marks omitted)).

Plaintiffs’ objections taVlyers’sadaptation of the MIKE3 apparatge tothe weight of
Myers’ opinions but do not render them inadmissible. On cross-examin@tentiffs are free
to askMyerswhether aMIKE3 apparatugan eveproperlybe used accuratetp measure a
vapor’'s MIE whether placing the PSG&baked rags into a jar located underneath the MIKE3’
spark emittersendered Myers’s MIE tests inaccuratdether the shape of that jar could have
meaningfullyinterfered withthe diffusionof vapors upward towarthe MIKE3'’s spark emitters;
whetherfailing to record the amount of PSGO poured onto thecagkl have affected the
validity of the experiment’sesults;and whether Myers’s delegation of the performance of the
MIKE3 tests b his associat@validated his findings. The Court finds that, on the whole, these
purported flaws in Myers’s methodology do not rerttéermethodologyunreliable, even if

Plaintiffs have arguments that might lead the jury to reject his conclusitrese purported

9 To the extat Plaintiffs mean to suggest that Myers’s delegation of the MIKE3 tge&tihis associate
somehowhas arimpactonthe reliability of his methods or the validity or accuracy of hisltesaee Dkt. 90 at 6;
Dkt. 100 at 6they have identified no authtyifor the proposition that Myers could not base his opinion on data
gathered by an assistanthat is not surprising in light ¢fed. R. Evid. 708 instructionthat an “expert may base
an opinion on facts or data in the case that the expert has been made aware of
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flaws arg therefore best addressed through “[v]igorous cross-examination, presentation of
contrary evidence, and careful instruction on the burden of prawbrgianos, 303 F.3d at 267
(quotingDaubert, 509 U.S. at 596), rather than through exclusibMyers’sMIE opinions
altogether.
B. Temperature and Humidity of Myers’s MIE Tests

For similar reasonshé Court rejects Plaintiffs’ argument that Myers’s MIE testing was
unreliable because it failed to recreate the temperature and hunfittigylotchen in which the
Goof Off was used Myers admitted at deposition that he initialpnductechis MIKE3 tests at
an ambient temperature of 72.5 degrees Fahrenheit, Whichnceded is lower than the eighty
onedegree temperature at which xylenage of PSGQO’s primary components, will produce
sufficient vapors to igniteSee Dkt. 91 ex.D at175-79. But he later submitted a supplemental
report that accounted for the hitggmperature of Plaintiffs’ kitcheat the time of the firby
conducting the MIKE3 test on PSGO heated to ninety degree FahrsedBikt. 95 ex. 2 at 5-
6—a fact Plaintiffs’ brief in support of their motion limine fails to mention'® Regardless
whether Myers’s use of room-temperature PSGO in his first round of testiriglatedthat
round’s results, his use of ninetiggree PSGO in his supplemental testing resolves Plaintiffs’
argument that the PSGO'’s temperature rendered Myers'’s experimentatiotegycunreliable.
On crossexamination, Plaintiffs remain free to presgeévs aboutheir remainingobjections on
this pointthatthey cursorily raise in their reply briefspecifically, “when and how the MIKE3
or PSGO samples were heated, how their temperatures were confirmed, what énattempf
the testing room itself waduring testing, and what steps were taken to ensure the MIKE3 or

PSGO remained at the appropriate temperature duringdtiregté@self,” Dkt. 100 at %. While

10 As it happens, Myers’s MIE findings did not meaningfully change betweetwo rounds of testingsee
Dkt. 95 ex. 2 at %.
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Plaintiffs’ concerngnayundercutMyers’s conclusions abouhe MIE of Goof Off vapors and
whether static elgricity could have ignited them, they are not grounds for excluding his opinion
altogether under Rule 702.

The sameuling extends to Plaintiffsdbjection that Myers’s opinions are inadmissible
because he conducted the MIKE3 tests at an ambient humidity of 53.4%, rather than the 39% to
45% humidity that apparently obtained in Plaintiffs’ kitchen during the fise.Dkt. 90 at 10.

To the extent this diffence could havmeaningfullyaffected Myers’s MIE resuktshot even
Plaintiffs have attempted to explain air humidity’s impact on the MIE of PSGO or similar
chemicalssee id.—the Court is unpersuaded that this purported flaw is “large enough that
[Myers] lacks good grounds for his . . . conclusion&rfiorgianos, 303 F.3d at 267 (internal
guotation marks omitted).

In sum, Myers may offer his opinions regarding the MIE of PSGO vapors and whether a
discharge of static electricity could have ignited@wof Off vapors in Plaintiffs’ kitchert?

[1I. Motion to Exclude Opinions of Plaintiffs’ Fire Investigator Robert Malanga

Turning next to Defendants’ motion to exclude in full the opinions of Plaintifs’ fir
investigator, Joseph Malanga, the Court finds that Malanga’s opinions regarding thefchase
fire are admissible in part and inadmissible in part. Specifiddéyangamay opine at trial
(1) that a discharge of static electricity caused the fire(2nthat a standing pilot Iig in the

stove could not have caused the fire. Malanga is forbidden, however, from @snmthe

u Because Myers’s supplemental testing accounted for the temperature oG th€ Court need not
address Plaintiffs’ argument thAmorgianos requires the Court to exclude Myers’s MIE findings because he failed
to account for temperaturé&ee Amorgianos, 303 F.3d at 2689 (affirming, under abusef-discretion standard,
exclusion of expert opinion ragding concentration of xylene vapors where expert failed to accountlémeis
temperature, as expert’s own methodology required).

12 Myers also conducted experiments regarding Goof Off’s effectiveness ag eepa@iner, but Plaintiffs do
not seek to exclude Myers’s opinions on that topic, and the Geaisbo reason to exclude thesme sponte.
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design of(1) the label on the PSGO can Joseph Ajala used or Defendants’ safety data sheets, or
(2) the PSGO can itself.

Before explaining these holdings, the Court finds—with one exception to be noted
below—thatMalanga’s opinions regardirtge fire’s causaregenerallyrelevant and would be
helpful to the jury in understanding the evidence and determining facts in issusthefstatic
electricity, a standing pilot light, or some other cause idriite PSGO will be a criticalssueat
trial, and one not easily resolved by Jayors without expertestimony And, & it was with
Defendantsfire investigator Longthe Couris satisfied thaMalangapossesses the knowledge,
skill, experience, training, and education necessary to offer expert testimonycanskeof the
fire—a findingDefendantslo notcontest See Dkt. 97 ex.H (Malanga résumé).

A. Malanga’s Opinions Regardy the Design of the PSGO Can Label and Safety
Data Sheets

Malanga’s opinions regarding Defendant W.M. Barr’s design of the PSGO can label and
safety data sheets are irreleva&hfThose opinions were relevant, if at all, only to Plaintiffs’
failure-to-warn claim, whichPlaintiffs withdrew in their answer to Defendants’ summary
judgment motionsee Dkt. 65 at 24, and which this Court dismissed in its ruling on that motion,
see Dkt. 97 ex. F at 2-3. Plaintiffs, for their part, do not contest Defendants’ argumens on thi
point. Malanga’s opinions regarding tG@of Off's label and safety data sheets are therefore
excluded*

B. Malanga’s Opinions Regarding the Design of the PSGOa@drits Impact on
the Fire

3 A “safety data sheet” provides handlers and users of a cheniibahformation regardings identity and
composition; any toxicological, ecological, dher hazards it may pose; measures for safely storing, transporting
and using the chemical; firalid techniques should the chemical cause injury; and other pertinemdtifon. See

29 C.F.R. 81910.1200(g)see also Dkt. 97 ex. N (PSGO safety data stje

14 Because the Court excludes these opinions, it need not resolve Defendgunignts that Malanga lacks
the qualifications to offer them or that they constitute improper legal opiske Dkt. 93 at 4 & n.5.
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Malanga’sopinion that the dagn of the PSG@ontainer possibly contributed to the
Goof Off fireis inadmissible under Rule 702. In his report, Maladgatified two design
features of the PSGO can that, in his view, contributed to the fire: first, the poungipeack
of a flowrestrictive device, and second, the opening’s lack of a pressure-relieving. réeezle
Dkt. 93 ex. 1 at 23. An “improved nozzle type and configuration,” he opined, would have
prevented the fireld. at 24. The Court agrees with Defendants lik@ianga’stheory is fatally
“underdeveloped” with respect to both features. Dkt. 93 at 5-6.

Regarding the lack of a flowestrictive device, neither Malanga'’s report nor his
deposition testimony provided any explanation whatsoever for how the absench ahs
apparatus contributed, or possibly could have contributed, to thefalanga’sreport says only
that the can lacked “any restrictive nozzle to limit the amount of liquid that may lensksh
from the container.” Dkt. 93 ex. 1 at 23. But itddo link this observation to the fire’s
origins—the soldssueto whichMalangas testimony is relevantPlaintiffs themselves do no
better, arguingnly that “Malanga, bagkon his experience, is able to opine” that “the lack
of any restrictivenozzle to limit the amount of liquid dispensed from the can” somehow
“contributed to theelease of flammable Goof Offrofessional vapors.” Dkt. 96 at 14-15. In the
absence oéiny theory, let alone a reliably grounded ofog,how the lack of a flow regctor
could have contributed to the fire, Malanga’s observation about the absence of sudttar iestr
nothing more than an irrelevant distraction. It is thereftmdmissible aDaubert’s first step
See Amorgianos, 303 F.3d at 265.

Although a closer question, the Court excludes on similar grounds Malanga’s opinion
that theabsence of a presstrglieving valveon the can contributed to the firblalanga’s report

is somewhat more detailexh this point, asserting that “[h]igh ambient temperatures on the day
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and time of the Incident would have resulted in a higher vaporization rate” of @@,R&ich
“likely” caused a “pressure buil[d] up inside the container prior to opening, whictd\waué
resulted in a release of flammable vapors” just rich enough to be ignited big-&Istetricity
discharge. Dkt. 93 ex. 1 at 2But Malanga’sreport and deposition testimony once agaireéail
to offerany reason to conclude that theesence of pressureelieving device would have
prevented the dangie identified. Indeed, neither his report nor deposition testimony provides
any details as to what kind of “pressure relieving devick, Malanga supposes the PSGO can
should have had, how it would have functioned, or how it would have preantgditable
vapor cloud from developing in the moments before Joseph Ajala was bittagdiffs’ brief in
support of Malanga’s testimony is similarly vague and conclusssyDkt. 96 at 14 (saying
only that Malanga “was able to determine that because the can and nozzle lack amg pressu
relieving device, on the 90 degree day on which the accident occurred, pressure built up in the
can,” which “contributed to the release of flammable Goof Off Prafaasivapors.”).In the
absence of these essential details, this part of Malanga’s theoryagameand unhelpful.

Therefore, Malanga’s opinions regarding the PSGOscdesign, along with his
conclusion that an “improved nozzle type and configond would have prevented ttige, Dkt.
93 ex. lat 24, are excludet.

C. Malanga’s Commitment tBollowing the NFPA 92Fire Investigation Manual

The Court rejects Defendants’ argum#rat Malanga’s opinions regarding the cause of

the Goof Off fire are inadmissible under Rule 702 because his investigation “did mmycom

with the NFPA methodology.” Dkt. 93 at 9mplicit in this argument is an assertion tha

% Because it excludes Malanga&pinions regarding the PSGO can’s design on relevance grounds, the Court
need not resolve Defendants’ argument that those opinions are Spedwdaiuse they are unsupported by “facts or
data which would allow for the conclusion that the lack” of fi@atrictive and pressuneelieving features actually
“play[ed] a role” in the fire, Dkt. 93 at-6.
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methodology laid out in the NFPA 921 manual isdhky reliable fireinvestigation
methodology folDaubert purposes—an extraordinarily broad proposition this Court is unwilling
to endorse.Seg, e.g., Schlesinger v. United States, 898 F. Supp. 2d 489, 504 (E.D.N.Y. 2012)
(collecting caseq)‘[T]he Court is aware of no court in this circuit that has refused to admit
expert testimony in an arson case because his or her opinion was based on a metbtiawlogy
than that prescribed in NFPA 921. And, in any event, the Court i®hpersuaded that Malanga
did, in fact, disavow compliance with the NFRAthe extenDefendants suggesgee Dkt. 93 at
10 (“His testimony should be precluded based on his denials and disclaimers ateaal%)
id. ex. 2 (Malanga depositioma} 24-26 (“[M]y involvement occurred later on. So to the best of
my ability, | follow NFPA 921, but because of that time difference, some things aabledb
be done. . .. I wouldn’t say it's a controlling document. It's a document thabWwid)l
D. Delayof Malanga’s Investigatioand Changes to the Fire Scene

The Court similarly rejects Defendantgintention that Malanga’s fireausation
opinions are inadmissible under Rule 702 becMelangadid not visitthe site of the fire until
two yeardater. To begin with, contrary to Defendants’ suggestion, the NFPA 921 manual
nowherepreclude an expert from opining on the cause of a fire merely because his investigation
was less than immediate, even though the manual does express a generalizet erisfat
investigation and evidence collection begin as soon as possible after an inSegeaq., 2017
NFPA 921 § 6.2.17.9 (“Victims who survive the fire, but suffer injuries, shoulde . .
documented as soon as possible.”). Moreover, Defendants ofégegific reason to believe
that the tweyear gap between the fire and Malanga’s investigation meaningfully aftbeted
manner in which the investigation was performed, let alone a reason to beditaay impact

was sufficiently deleterious to rendée investigation methodologically unreliable @aubert
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purposes.See Amorgianos, 303 F.3d at 267 (“A minor flaw in an expert’s reasoning or a slight
modification of an otherwise reliableatinod will not render an expert’s opiniper se
inadmissible’).

The same goes for Defendants’ assertion that Malanga’s investigatiomrgtahie
because it “was necessarily hindered by Plaintiffs’ spoliation of evider2ie.”93 at 11-12.
Setting aside the question whether Plaintiffs are indeed culpable &iotlees abseneethatis
a question for the jury to decide at trisde Byrnie, 243 F.3d at 110-Befendars fail to
articulatehow the absencef the stove énderedMalanga’s investigatiomethodologically
unreliablefor Rule 702 purposes, particulashenMalanga reviewed Joseph Ajala’s statements
regarding the fire, examined photographs of the kitchen and PSGO can taken &fierahd
consideredlocumentary evidence bearing on whether the stove had a standing pilot light.
Defendants do point out that nparty tenants had been occupying the apartment where the fire
occurred for some time before Malanga visited the §ge.Dkt. 93 at 12. But the same is true
of the site visit performed by Defendants’ expert Long, Wimaself visited the apartemt ayear
after the fire—long after the stove’s disappearance and after monihscapancyoy nonparty
tenants—but whose investigatigiDefendants must agregas not rendereghreliable because
of it.'® Defendants point to no confirmedsarspectedhanges to the fire sitbetween Long’s
investigation and Malanga’s that would render the Istferdingsfatally untrustworthy:’

In sum, the Court will not exclude Malanga’s opinions under Rule 702 on the ground that

Malanga’s visit to the site was unduly delayed or impeded by spoliation. Deferetaais

16 Indeed, despite the stove’s absence, Long felt comfortable opiningetsibtle was the only possible
cause of the fire-an opinion the Court has excludedt not because of spoliation or the timing of Long’s site visit.

o The Court also notes that although the NFPA guide expresses a preferencenfencom a fire
investigation before firsite changes can occseg, e.g., 2017 NFPA 928 17.3.1 (“Evey attempt should be made
to protect and preserve the fire scene as intact and undisturbed as possiplé does not bar an expert from
opining on the cause of a fire merely because of such a change.
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free, however, to crossxamine Malanga about the circumstances of his visit and their impact, if
any, on the credibility of his investigation and findingee Amorgianos, 303 F.3d at 267
(“[V] igorouscrossexamination, presentation of contrary evidence, and careful instruction on the
burden of proof are the traditional and appropriate means of attacking shaky buttdemiss
evidence.(citation omitted)).
E. Malanga’'sPurported Failure to Consider Joséyhala’s Statement®&Critically”

The Court rejects Defendants argument that Malanga’s opinions are inatkhesause
“he admittedly arrived at them without engaging in the critical analysis dableacontradictory
data.” Dkt. 93 at 13-14. At bottor@efendants assert that Malanga was unduly accepting of
Joseph Ajala’s narrative of both the fire and the removal of the stove and that hagdala
“known about the factual dispute regarding the disposal of the stove, he might have coritsidere
further asa potential source of ignition.Id. at 13. But the Court has already made clear that the
parties’ ongoinglisagreemenbverthe circumstancesf thefire and the fate of Plaintiffstove
is not a basifor finding an expert witness’s opinions unreliable uridlaubert. See supra Part
I.B. And in any case, Defendants’ argument is based on a false premise: contraity to t
characterization of Malanga’s report and testimony, Malajaonsider the possiktyi that the
stove had a standing pilot light and did considkether any suchilot light could have ignited
the PSGO.See Dkt. 93 ex. 1 (Malangeepor) at 1819 (stating that although “the actual Stove
that was in place at the time of the Incident wasequipped with any standing pilot light,”
“such appliance would not be considered as a source of ignition” because of “the height
difference between any even potential source of ignition and the low flgimgrfable vapors as

well as the degree of enclosureHis approach was wholly consistent with Defendants’
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characterization of the NFPA 921 guide as requiring “that one consider allreyeglias
potential ignition sources,” Dkt. 93 at 18.
F. Malanga’s Opinion Thaa StaticElectricity Discharge Causdbe Fire

Finally, Malanga’s opinion that a discharge of static electricity causdaehs reliable
and admissible under Rule 702. The core of Defendants’ argument to exclude hisisghabn
it “violates the NFPA 921 because he affirmatively concludes that a dischargéméctricity
was the source of the ignition for the fire, even in the absence of any actleadlavof same.”
Dkt. 93 at 14.Regardlessf whether Malanga’s statielectricity theory is correain its merits
it is not,as Defendantsontend, devoid of evidentiary support beyond his conclusion that no
other ignition source, including a standing pilot light in a stove, could possibly have daeised t
fire. Malanga baselis conclusion that static electricity was the caafdgte fireon, among
other things,Joseph Ajala’s descriptions of his activitiaghe minutes before the fire, some of
which could have contributed to accumulation of static charge; the relatively loidityuom the
day of the incident; PSGO'’s low Mi@t least as Malangzaalculated it)andJoseph Ajala’s
description of the fire as having occurred only two or three seconds after he pour8&Me P
See Dkt. 93 ex. 1 at 19-24. ddause Malanga based his causation theory on “the analysis of facts
and lagjical inferences that flow from those fact2J17 NFPA 921 § 19.6.5, his theoryesmot
run afoul of the NFPA 921 guidet®mmandhat a fire investigator not “opine [oa]specific
fire causeignition sourcefuel or cause classification that has naemce to support’itmerely

becausedll other such hypottsized elements were eliminated. § 19.6.5.1%°

18 Defendants remain free, of course, to cre@ssmine Malanga about the accuracy ofitifermation he
relied on in forming his opiniongcludingthe accuracy aloseph Ajala’s statementSee Amorgianos, 303 F.3d at
267.

19 The Court notes in this connection that contrary to Defendants’ asséftitanga did not “admit[] that he

has no evidence @efstatic discharge,See Dkt. 93 at 15, but rather stated that “static discharges do not generally
leave any kind of evidenceske Dkt. 93 ex. 2 at 156-referring, quite obviously, tphysical evidence.
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The NFPA 921 manudiself alsorefutes Defendant&nplicit contentionthata fire
investigatorviolates the manual’s methodology if biéers a cause determination that lacks
physical evidence to support it. Indeed, tin@nualexplicitly permits an investigator wnclude
that statieelectricity discharge is the cause of a fire even in the absefismoking gun”
physical evidence-predsely because the existence of such evidence is soSae@017 NFPA
921 § 9.12.7 (“Often, the investigation of possible static electric ignitions depends on the
discovery and analysis of circumstantial evidence and the elimination of attliEmigources,
rather than on physical evidence of arcingd) § 9.12.7.5 (*The location of the static electric
arc should be determined as exactly as possible. In doing so, there is seldonsaay phy
evidence of the actual discharge arc, if it occured.”

Because Defendants hedentified no inconsistency between Malanga’s static
electricity theory and the NFPA 921 manual, &edause¢he Courthasno reason to conclude
sua sponte thatMalanga’stheory is not the product of reliable methods reliably applied, his
opinion is not inadmissible under Rule 702.

IV.  Motion to Exclude Opinions of Plaintiffs’ Chemist James EHanson

Turningfinally to Defendants’ motion to exclude the opinions of Plaintifgmist
James Hansorthe Court finds that the opinions contained in Hanson'’s reggerDkt. 91 ex. C
(Hanson’s supplemental repordyeinadmissible Accordingly, Hanson is precluded from
testifying at trial.

Although it excludes Hanson’s opinions, the Court notes for the record that it fivitls—
one exception to beiscussedelow—thatHanson’s opinions are relevant and would be helpful

to the jury in understanding the evidence and determining facts in ifke€ourt also finds

20 Of course, whether the absence of such evidence undermines Malarig@'s mythis case is something
Defendants may wish to probe on cregsimination.
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thatHanson possesses the knowledge, skill, experience, training, and educationryéressa
offer expert testimony otihe chemical properties of PS@Qd its effectiveness as a paint
remover—a finding Defendants do not conteSee Dkt. 93ex. 4 at16-20 (Hansomésumeé).As
will be discussed, however, the Court is not persuaded that Haespetqualifications extend
to the field of fire investigation.

A. Hanson'’s Opinion Regarding PSGO'’s Effectivereesa Paint Remover
Compared with Other Products

Hanson’s opinion regarding PSGO'’s effectiveness as a paint remover reaithert,
less flammable products is thesultof unreliable methods and is therefore inadmissible under
Rule 702. The parties agree that sometime in 2D&tegndant W.M. Barr changed the
formulation forGoof Off. See Dkt. 93 at 21-22; Dkt. 96 at 20. They also agree that the labeling
on Joseph Ajala’s can @oof Off was too damaged by the fire to determine whetheprbeuct
wasof the older or new formulationSee Dkt. 93 at 21-22; Dkt. 96 at 20. At deposition, Hanson
testifiedthat hetested PSGO's effectiveness as a paint remover against other, less flammable
products using only one formulation and he did not know whicthertead usedSee Dkt. 93
ex. 6 at 187-97. Uporealizing this mistakdjowever, he did natonduct nevefficacytests
using verified samples of each formulation, either before he was pressed paoittiat
depositionjd. at 197, or aftersee Dkt. 91 ex. C (Hanson'’s supplemental report) at 15-19.
Hanson did, however, conduct n&stsof PSGO’sconductivity using both the old and new
formulations and incorporated thassults intoa revised reportSee Dkt. 91 ex. C at 11-13.

The Court is not persuaded that Hanson’s opinion regarding P@B0&cy as a paint
remover is the product of a reliable metblodyy reliably applied. At deposition, when asked
whether the opinions in his initial report accounted for the differences betwesvotR&SGO

formulations, Hanson conceded that those diffees were chemicallsignificant in at least
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some respects, including with respect to PSGO’s flammab#g.Dkt. 93 ex. 6 at 105-06 (“Q:
Am | correct in inferring from your report that yooelief is that the 2012 formula of Goof Off
Pro Strength was more flammable than the 2015 formula of Goofr@®Btength? . . A: |
think because ‘flammablés a sort of generic statement that covers several different aspects of a
material, that it would have-athe second batch would have different flammability. It depends
on the condition of whether that would be less or more. Q: Did you engage in that analysis at
for purposes of your report, the comparison of the two formulas? A: No.”). Indeed, Hanson
evidently believed that the differences betweenwuweformulations were sufficiently
meaningful to warrant retesting determinghe conductivity of both formulations, and revised
his reportto reflect the new dataSee Dkt. 91 ex. C at 11-13But neitherHanson’sreport nor
his deposition testimony afs a reliable reason why the same would not be true with respect to
his efficacy testing.Because Hanson’s methodology for testing PSGO'’s efficacy is inantsist
with his methodology for testing PSGO'’s conductivity, the Court finds the former medigydol
and all opinions based upon it, to be unrelial8ee Amorgianos, 303 F.3d at 268 (affirming
rejection ofindustrial hygienist’'pinion under Rule 702 where expert “failed to apply his own
methodology reliably”).

Plaintiffs assert that in moving to exclude Hanson'’s efficacy opiniaelability
grounds, “Defendants provide no basis—whether an expert report, expert testimony, or othe
testimony or documentatiento suggest that the slight difference between these two formulas
has any result on Goof Off Professional’s efficacy [as] a paint removiee autcome of
Hanson’s test.” Dkt. 96 at 20frueenough. Buit is Plaintiffs’ burden to demonstrate the

reliability of Hanson’s testing methoske Williams, 506 F.3cdat 160, and requiring Defendants
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to prove the ureliability of Hanson’s approach to efficacy testing woinghbermissibly turn that
burden on its head.

The Court appreciates that b&haintiffs’ chemistHanson and Defendantshemist
Myersattempted taninimizedifferences betweethe older and newer PSGO formulations when
guestioned about them at their depositioBse Dkt. 97 ex. Q (Myers deposition) at 113, 125-31,
145, 168-69; Dkt. 93 ex. 6 (Hanson depositian)0209. That facthowever, does naxplain
the inconsistency between Hansoafgproach to measuring PSG@@nductivity—which
evidently requiredestingboth formulations —and his approachmeasuring PSGO'afficacy—
which apparentlydid not. Moreover, the facemainsthat notwithstanding Myers’s efforts to
explainhis failure to account for the different PSGO formulationgjltimately conductedall of
histess using both formulations of PSG&e Dkt. 95 ex. 2 at 2-3while Plaintiffs’ chemist
Hanson, without explanation, did not.

Because Hanson'’s opinion regarding PSGO'’s efficacy as a paint remdweresult of
an unreliable methodology, it is inadmissible under Rule?702.

B. Hanson’s Opinion About PSGO’s Flammabilitgcluding Its MIE and Flash
Point

For the same reason, the Court excludes Hanson’s opinion that PSGO is “a very
flammable mixture,” Dkt. 91 ex. C at 8, and that “by measures of flash point and minimum
ignition energy, the mixture of acetone and xylene in Goof Off Pro is partichiarbrdous,id.
at 20. As noted, Hanson reached his initial report’s conclusagasding PSGO’s flammability
without accounting for what he conceded are chemically significanteliiées between the two

possible formulations implicated in the fir8ee Dkt. 93 ex. 6 at 105-06 (“A: | think because

2 Because the Court excludes Hanson'’s efficacy opinion on other grouneedinot address Bsfdants’
lengthy argument that the opinion is irrelevantler Rule 702(a)See Dkt. 93 at16-21.

Page28 of 33



‘flammable’ is a sort of generic statement that covers several different agpactsaterial, that
it would have a—the second batch would have different flammability. It depends on the
condition of whether that would be less or more. Q: Did you engage in that analjidierat a
purposes of your report, the comparison of the two formulas? A:.Nib.dppearsrom
Hanson'srevised reporthowever, that he did not-conduct his analysis to include both
formulae when hdearned either could have been in Joseph Ajala’©t&vof Off. See Dkt. 91
ex. C at 68. Indeed, the portion of threvised reporsetting forth Hanson’s flammability
opinionaffirmatively relies on Hanson’s initial but admittedly faulty assumptnan the
particular PSGO formulation Joseph Ajala attempted to use was determiSedid. at 7 (“The
formula that was identified as being used by Mr. Ajala contained 83% acetone and 17%
xylene.”). Because neither Hanson'’s report nor his deposition testimony provides any
explanation for this contradictiontet alone a reliable orethe Court must exclude Hanson’s
flammability opinion under Rule 702. This ruling extends to Hanson’s opinions regarding
PSGO'’s flash point and MIE, both of which were based on Hanson'’s faulty supposition that he
knew the formulation of th&oof Off Joseph Ajala attempted to UZeSeeid. at 7-8.
C. Hanson’s Opinion That PSGO Is Not Reasonably Safe When Used as Directed

Because the Court excludes Hanson'’s opiniegarding PSGO'’s efficacgnd
flammability, the Court alsexcludesHanson'’s opinion that PSGO is not reasonably safe even
when used as directed. Under New York lakreasonably safe” product is “one whose utility

outweighs its risks when the product has been designed so that the risks are redheced to t

22 Thisruling extends to Hanson'’s opinion that environmental faetgaticularly the high temperature of
the kitcher—made Josephjala’s PSGOmore susceptible to ignition by leanergy ignition sources, such as a
staticelectricity dischargeSee Dkt. 97 ex. C at 8. This opinion is expressly based on Hanson’s findings
regarding PSGO’s MIE and flash pois¢eid. at 9 (“[E]ven a smaller 5 @icrease from the flash point of 27 C to
the temperature that day (90 F, 32 C) would decrease the MIE by a factor obBedpriess than 0.1 mJ.”), which
are themselves unreliable.
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greatest extent possible while retaining phoduct’s inherent usefulness at an acceptable cost.”
Voss V. Black & Decker Mfg. Co., 450 N.E.2d 204, 208 (N.Y. 1983). Thus, “the risks inherent in
the product” and the product’s “utility and cosreat the hearbf any inquiry into whethethe
product’s design is reasonably safd. Plaintiffs agreewith that recitation of the relevant
inquiry. See Dkt. 96 (Plaintiffs’ Mem. in Opp.) at 1 (“[T]he feasibility of a safer alternative
design is a factor in determining whether a product is reasonably sa#&ccordingly, in
connection to Plaintiffs’ design defect claims, Dr. Hanson conducted effiestiyg of Goof Off
to compare its efficacy as a paint remover to that of safer and less flammablktiater”)

Hanson’s reasonabkafday opinionreflects thigrinciple: it is basetoth on Hanson’s
opinionthat PSGO ifighly flammableand his opinion that other, nonflammable prodacésas
effective as PSGO in removitgtex paint. See Dkt. 97 ex. C at 20 (“In summary, the Goof Off
Pro product is extremely hazardous, and is not safe to use even following the direOtioers
products exist—including other products from the sanmepamy—that are as effective as the
Goof Off Pro, but do not have the extreme flammability hazard found with the Goof Off Pro.”).
And because, as resolved abm@@&chof those opinionss the product of an unreliable
methodology ands inadmissible under Rule 702, Hanson’s reasonable-safety opinion must be
excludedunder that rule as wellSee Amorgianos, 303 F.3d at 267 T'o warrant
admissibility,. . .it is critical that an exper’analysis be reliable at every step.”)

Therefore, Hanson may not tégtihat PSGO is not a reasonably safe product.

D. Hanson'’s Static-Electricity Opinions

The Court next considers Hanson’s opinibat a statielectricity discharge caused the

fire. This opinion is bound up inextricably with Hanson’s conclusions regarding PSG8’s M

and flash point—conclusiorikatthe Court has already found inadmissible under Rule %82.
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e.g., Dkt. 97 ex. C at 8-9 (“At a temperature of 90 F, both components of Goof Off Pro are above
their flash points. . . . [EJven a smaller 5 C increase from the flash point of 27 C to the
temperature that day (90 F, 32 C) would decrease the MIE by a factor of 2 or nes®tttah

0.1 mJ.”);id. at9-14 (“The static charge that can accumulate on the human body can provide up
to 25 mJ when discharged, which is more than sufficient to provide the ignition spark: a spark
with 100 times less energy can igniggene vapor.”). On that basis alonélanson’s opinion is
inadmissible under Rule 702, because his analysis ielltle at every step.

In addition, howeverhe Court is not satisfiethat Hanson possesses the knowledge,
skill, experience, training, or education to opine on the cause tfg¢heven if he is qualified to
testify regarding PSGO’s chemical properties, including its flammabiignson’srésume(see
Dkt. 93 ex. 4 at 16-2Gee also id. at 34) discloses no education, training, experience, or
research relating to the investgn of fires, let alone the kind of professiooadentialghat
would ordinarilybe necessary tgualify a withess to opine on a fire’'s causSee, e.g., Roman v.
Sorint Nextel Corp., No. 12CV-276, 2014 WL 5870743, at *3-4 (S.D.N.Y. Nov. 13, 2014).
When pressed #itis deposition for whaaspect®f his professional background qualified him to
offer his views on the cause and origin of the fire, Hanson could offer igea@®kt. 93 ex. Gat
50-52 (“Q: Okay. Am I correct you don’t have any kindadire investigation
certification?. . .A: No. ... Q: Okay. You're not a chemical engineer?A:.No.”). Plaintiffs’
brief in opposition to Defendants’ motion to exclude Hanson’s testimony fares no better:
Plaintiffs assert, without additional dapation, that Hanson “approached the ignition of the
Goof Off Professional at issue from the perspective of a chemist, malkirgd his experience

and training in that area . . . .” Dkt. 96 at 21. That is, of course, precisely the problem with
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Hanson’s opinion regarding the fire’s cause: there is nothing &lamgon’s experience,
training, or “perspective” as a chemist that qualifies him to offer it.

Contrary toPlaintiffs’ argumentsee Dkt. 96 at21, Dyvex Industries, Inc. v. Agilex
Flavors & Fragrances, Inc., No. 12€V-0979, 2018 WL 1428232, at *10-13 (M.D. Penn. Mar.
22, 2018), does not hetpem In Dyvex, the district court admitted the opinions giaty’s
mechanical engineer regarding the cause of a fire that originated within aékheeathine
usedto extrude fragrant oils from raw material¥heengineer admitted that he lacked any
certification or experience in fire investigatiogsnerally Seeid. at *10. Hisrésuméand
deposition testimony, however, revealed that he had deep expertise in the desigeratidn of
extrusion machines like the one at issue; had written his doctoral dissertationectophes and
had “experience with fires originating in extrudeachines when processing other materials.”
Id. at *11. The court therefore found him “very qualified regarding kneader machines,”
including fires originating thereinld. at *13. The same cannot be said of Hanson with respect
to thisfire. Unlike the nechanical engineer iDyvex, who had experience with fires originating
within kneader machines, Hanspossesseso knowledge, experience, training, or certifications
relating to fireinvestigations, let alone to tldetermination of a fire’'sause and origin.

Thus, Hanson may not offer his opinion that a discharge of sflatitricity caused the

fire.23

23 Hansonis also barred from opinintdpat it ispossible for a statieelectricity discharge to ignite PSGO under
the right circumstancesSee Dkt. 93 ex. 4 (Hanson revised report) & (“Even taking reasonable care to remove
ignition sources . ., static dischargfremain$ as an ignition source... [T]he very low ME of xylene means that
even humanly imperceptible sparks (less than 0.5 mJ) can ignite the.X)apbnatopinion is expresslpased on
Hanson's findings regarding PSGQVWBE and flash point, whiclhiave been excluded aareliable

Because the Court eludes Hanson'’s statiglectricitytheoryon other grounds, the Court need not address
Defendants’ separate arguments thegtinadmissible because (1) Hanson did not follow the NFPA 921 guide’s
methodology for investigating firés formulating the thery, Dkt. 93 at 2223; (2)histheory lacks supporting
physical evidenced.; (3) histheory is improperly duplicative of Joseph Malanga’s causation theserpkt. 98 at
9-10; and (4Hansonimproperly relied on unreliable portions of Malanga'’s repatrt,
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CONCLUSION

For the foregoing reasons, Plaintiffs’ motion to exclude the opinions of Defendants’
expert R. Thomas Long [Dkt. 88& GRANTED IN PART and DENIED IN PARTPIlaintiffs’
motion to exclude certain opinion$ Defendants’ expefimothy J. Myers [Dkt89 is
DENIED. Defendants’ motion to exclude the opiniafi$laintiffs’ expers Robert Malangand
James E. Hansdbkt. 92] is GRANTED IN PART andDENIED IN PART. The Clerk of Court
is respectfully directed to close docket entB6s89, and 92.

The Court will now set a trial scheduleury selection and trial will begin afune 10,
2019, at 10:00 an. Any remaining motions in limine must bedd no later thaMarch 2,
2019 with responses dudarch 16, 2019 No replies in support of motig in limine will be
permitted. A joint pre-trial order, requests to charge, and proposed voir dire questions must be
filed no later tharMay 10, 2019 The parties are directed to f@eurt’s Individual Practicedor
the required contents of their joint pretrial order and are remindecetiastedoir-dire
guestions should Hecused specifically on the facts of this case. The parties must appear for a
final pretrial conference oMay 30, 2019 at 2:0(b.m. If the parties believe it would be
productive to have a settlement conference with their assigned Magisidage, they should

promptly jointly request a referral for a settlement conference.

SO ORDERED. ._
\f(_/\Q,LM (‘DL’{\(W
Date: December 3, 2018 VALERIE CAPRONI
New York, New York United States District Judge
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