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SOUTHERN DISTRICT OF NEW YORK IE);EC#TRONICALLY FLLERS
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DATE FILED:_01/10/2017

ALSTOM, et al.,
Plaintiffs, : 16-CV-3568(JMF)

-V- : OPINION AND ORDER

GENERAL ELECTRIC COMPANY

Defendant

JESSE M. FURMANUNnited States District Judge:

In 2014 Plaintiffs Alstom and Alstom Transport Holdings B.V. (collectively, “Alstom”)
agreed to purchase a raignaling business fromefendant General Electric Company (“GE”)
for $800 million, subject to a post-closing purchase price adjustment processltimiaée
guestion in this case, teed updrossmotions for summary judgment and cross-motions to
compel arbitration, is whether a dispute over the purchasegutjestmenshould be decided by
an independent accounting fimon arbitrators fronthe International Chamber of Commerce
(“ICC") . Inlight of the plain language of the parties’ agreement, the Court agitbealstom
that the dispute must be submitted, in the first instance at ledis¢, iimdependent accounting
firm. Accordingly, Alstom’s motions for summary judgment and to compel submissibe of t
parties’ dispute to the independent accounting &rem\GRANTED, and GE’s crosaotions for
summary judgment and to compel arbitration before the ICC are DENIED.

BACKGROUND
The following facts are taken from the pleadiagsithe declarations submitted in

connection witlthe parties’ crossnotions. See, e.gBansadoun v. Jobe-Rja&816 F.3d 171, 175
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(2d Cir. 2003) (“h the context of motions to compel arbitratian , the court applies a standard
similar to that applicabléor a motion for summary judgment.”). Thaevant facts arkargely,
if not entirely, undisputed — but, in any evedit,inferences are drawn in GE’s favd®ee, e.g.
Russell v. Mimeo, IncNo. 08€CV-5354 (RJS), 2008 WL 6559743, at *1 (S.D.N.Y. Oct. 29,
2008) (noting that, where a motion to compel is opposed on the ground that the parties did not
agree to arbitrate, the court “should give the opposing party the benefit @fsalhedle doubts
and inferences that may ariye
A. TheMaster Purchase Agreement

On November 4, 2014, GE and Alstom entered into a Master Purchase Agraément (
“Agreement”) governing the sale of GE’s raifjnaling business to Alstom for $800 million, to
be paid at closing. (Docket No. §Ascher Decl.), Ex. C(“GE Req. forArbit.”) § 15;see also
id., Ex. A(“Agmt.)). Because GE wa®e continueoperating the business until closing, the
Agreement also provided for a post-closing purchase price adjustteéngd aghe“Final
Positive (or Negative) Working Capital Adjustmén(GE Req. for Arbit. § 17; Agmt. § 3.05).
Specifically, under Section 3.05 of the Agreement, GE was to provide Alstom a “Proposed
Working Capital Statement” and “Proposed Net Debt Statémethitin sixty days of the closing
date(Agmt. § 3.0%a)), to be prepared in accordance vihile “Transaction Accounting
Principles (“TAPs”), agreeeupon principles that were memorialized as an exhibit to the
AgreementAgmt. 8 3.07 Docket No. 29“Petrovic Decl?), Ex. 2 (“TAPS”) at 15-1%. Alstom
then had ninety days to review GE'’s proposed statements. (Agmt. 8 3.06/i%om
disputed anytem set forth in the proposed statements, Alstom was required to “deliver written

notice. . . of the same” to GE— defined as “the Dispute Notice> “specifying in reasonable



detail the basis for such dispute” and its proposed modificatidetsg§ 8.05(c)). Upon receipt of
the Dispute Notice, the parties had thirty dayslefined as the “Resdion Period” — during
which to “negotiate in good faith to reach an agreement as to any mattersadéntithe
dispute notice. I¢.).

Most relevant hereSection 3.05(d) athe Agreemenprovidesthatif the parties‘fail to
resolve all such matters in dispute wntthe Resolution Period, then. any matters identified
in such Dispute Notice that remain in dispute following the expiration of the RiesoReriod
shall be finally and conclusively determined by” Deloitte Toutbkematsu Limited (“Deloitte”)
(or, if Deloitte is unable or unwilling to serve in such capaatyther globally recognized
accounting firm), defined as thilndependent Accounting Firm” (“IAF. (Id. § 3.05(d)).
Section 3.05(e) of the Agreemdautther provides that the parties “shall instruct” the IAF “to
promptly, but no later than forty (40) days after its acceptance of its appointntentide (it
being understood that in making such determination, the [IAF] shall be functioninggsetn
and not as an arbitrator), based solely on written presentations of [the parties] not by
independent review, only those matters in dispugil. § 3.05(e)). ike the partiesthe IAFis
bound to decidanydisputed items in accordance witie TAPs. Id. 8§ 3.07). The Agreement
provides that the IAF’s “written report setting forth its determinadisio the disputed matters
and the resulting calculation . will be conclusive and binding upon all [p]arties absent manifest
error or gross negligence.’ld( 8 3.05(e)).

Complicating matterhoweverthe Agreement contairgsseparate section providing for
arbitration by the ICC of any dispute not committed to the IAF. Specificadigtion 15.13 of

the Agreement states) relevant part, as followsEkceptas set forth in Section 3.05 with



respect to andisputes to be resolved by thaF], . . .any Transactiolispute shall be finally
resolved under Rules of Arbitration of tHEC] (the “Rules’) by three (3) arbittars appointed
in accordance with the Rulés(ld. 8 15.13). Section 15.12 dfd Agreement defines a
“Transaction Disputebroadly to include “any Action arising out of or relating in any way to
[the Agreement], whether in contract, tort, common law, statutory law, equity, or osieerwi
including any question regarding its existence, validity, or scopd.”8 (15.12).
B. Procedural History

On January 4, 2016, approximately two months after the closingGtataelivered its
Proposed Workingapital and Proposed Net Debt Statements to Alstératrgvic Decly 4).
Each statementasa single page in lengthP¢trovic Decl., Ex. 8'Dispute Notice”),Ann. |-
I1). On April 4, 2016 — within the ninetgtayreview period— Alstom deliveredo GEa 112-
pageDispute Notice taking issue withirty-eight items (Petrovic Decl{ 5 Dispute Noticg
(For present purposes, the specifics of the parties’ positiotieegurchase price adjustment
which are subject to a confidentiality agreement between the partaes irrelevant; it suffices
to say that there is a substantial difference between the paittieespect to the size of the
adjustmen).

After some back and forth, including negotiations over extending the Resolution Period,
GE notified Alstomin writing that it did not believenanyof the issues in the Disputeotice
were appropriate for resolution by thhd=. (Docket No. 30] 4;id., Ex. 1). Specifically,
althoughGE conceded that half of the thigyghtitems were uthin the scope of Section 3.05
and for the IAF to decidét, asserted thahe other halthallengedts business and engineering

judgmentgather thants applicationof accounting principles and were for the ICC to resolve



under Sections 15.12 and 15.13. (Docket No. 41 (“GE Opp’n”) at 3).

A few days later, on May, 2016 GE informed Alstom via letter that it had requested
arbitration before the IC@ursuant to Section 15.18 the Agreement (Petrovic Decl. § 174d.,
Ex. 13 ("May 9, 2016 Letter)) In particular, GE sought arbitration on two issues: first, that
nineteen of Alstom’s disputed items were “outside the scope of the working ealuistment
process’andsothe IAFwaswithout authority to decide those items; and second Alstam’s
Dispute Notice did not provide “reasonable detail” for the disputed items, rendering it
inadequate. (May 9, 2016 LefterOn May 13, 2016, Alstom initiated the instant action.
(Docket No. 14). Alstom now moves for summary judgment and to compel GE to submit the
dispute to the IAF (Docket No. 26); GiFossmoves for summary judgment antbves eitheto
staythe proceedingpending arbitration before tH€C or to compelsucharbitration. (Docket
Nos. 38 & 48).

DISCUSSION

The parties’ ultimate disagreemenbiger who should decide their purchase price
adjustment dispute. GE concedes that nineteen of the éighyissues raised by Alstom in its
Dispute Notice should be decided by the IAF under Section 3.05 of the Agreement, but contends
that the other nineteen issues should be submitted to the ICC pursuant to Section 15.13. By
contrast, Alstom argues that all of the issues raised in its Dislatiige should be submitted to
the IAF. Butthe threshold question is not who should decide the purchase price adjustment
dispute itself The threshold (that is, logically prior) question is who should decide the very
guestion of who deces— sometimes @lled the “the question of arbitrability.Howsam v.

Dean Witter Reynolds, IncG37 U.S. 79, 83 (200@nternal quotation marks omittediGE



argues that the IC6houlddecidewhether it or the IAF should resoltiee disputed items in

Alstom’s Dispute Mticebecause Section 15.13 of the Agreement provides that “any Transaction
Dispute shall be” resolved by the ICC and Section 15.12 defines “Transaction Dispute”

include “any question regarding” the Agreement’s “scop&éepDocket No. 49GE Mtn. to

Stay”) at 1215). By contrastAlstom argues that the question of arbitrabilgyne for the

Court to decide. SeeDocket No. 54 (Alstom Reply”) at 37).

Alstom plainly has the better of thilsresholdargument.lIt is well establishedhat “[t]he
guestion whether the parties have submitted a particular dispute to arbitratidme iguettion
of arbitrability,” is an issue for judicial determination unless the par@eslg and unmistakably
provide otherwise.”"Howsam 537 U.Sat 83 (nternalquotation marksbracketsand emphasis
omitted). The presence of a broadly worded arbitration clause along the lines ohSécti3
would normally satisfy this “clear and unmistakable” stand&wee, e.gPaineWebber, Inc. v.
Bybyk 81 F.3d 1193, 1199 (2d Cir. 199@ut Section 3.05, the pohase price adjustment
dispute-resolution provisions itself an arbitration clausé&ee, e.g Talegen Holdings, Inc. v.
Fremont General Corp98CIV-366 (DC), 1998 WL 513066, at *3 (S.D.N.Y. Aug. 19, 1998)
(noting that “[c]ourts have consistently found that purchase price adjustmeuttediesolution
provisions . . . constitute enforceable arbitration agreements”).whece, as here, “a gife
agreement contains both a broadly worded arbitration clause and a speci@cslsigaing a
certain decision to an independent accourit@ricannot” be said “that the partiesitention to
arbitrate questions of arbitrability under the broad daesnains clear.’Katz v. Feinberg290
F.3d 95, 97 (2d Cir. 2002)Instead, “the presence of both these clauses creates an ambiguity,”

which, in turn, requires that “questions of arbitrability” be decided by a court, rast by



arbitrator. Id.; acoord SOHC, Inc. v. Zentis Food Sols. N. Am., L NG. 14CV-2270 JMF),
2014 WL 6603951, at *1 & n.1 (S.D.N.Y. Nov. 20, 2014).

GE’s arguments to the contrary are meritless. FaBtasserts that “scope” questions are
explicitly committed to the ICC und&ections 15.12 and 15.13 of the Agreeme8eeGE
Mtn. to Stay 14-1p But that argumentonspicuously ignores the opening phrase of Section
15.13, which expressly carves out from ICC arbitration “any disputes to be resb\wdw® IAF
under Section 3.05. Put simply, GE “cannot carry [its] burden” of identifyangjéar and
unmist&able expression of the partiestent to submit arbitrability disputes to arbitration. .
by pointing to a broad arbitration clause that the parties subjected to aboapevision’”
NASDAQ OMX Grp., Inc. v. UBS Sec., LIAZ0 F.3d 1010, 1032 (2d Cir. 2014). Additionally,
GE contends that Section 15.13 “incorporates the ICC Rulashvelxpressly grant arbitrators
authority to decide the scope of their jurisdiction,” and that such “incorporation se\oésar
and unmistakable evidence of the parties’ intent to delegate such issues itraor b (GE
Mtn. to Stay 12-14 (quotinGontec Corp. v. Remote Solution C208 F.3d 205, 208 (2d Cir.
2005). As inNASDAQ OMX Grp., Inchowever, the Agreement “does not clearly and
unmistakably direct that questions of arbitrability be decided by [ICC] nd#dser,it provides
for [ICC] rules to apply to such arbitrations as may arise under the Agreement.” 770 F.3d at
1032. Under the plain terms of Section 15.13, the carve out for disputes to be resolved by the
IAF under Section 3.05 “delays application & C] rulesuntil a decision is made as to whether
a question does or does not fall within the intended scope of arbitration, in short, until

arbitrability is decided. Id.*

1 GE also suggestbat this case is distinguishable fréfatz because it involves an
international agreemen$€eGE Mtn. to Stay 14), but that suggestion is unpersuasee, e.g.
7



The Court turns, then, to the parties’ central disagreement: whether all or oelpsom
the issues raised in Alstom’s Dispute Notice should be submitted to the IAF. When an
agreement, such as the one at issue here, “includes two dispute resolution provisions, one
specific (a valuation provision) and one general (a broad arbitration clauss)etikc
provision will govern those claims that fall within itKatz, 290 F.3cat97. To determine
whetherthe claims at issue here “fall within” the scope of Section 3.05, the IAF proyibie
Court must conduct a three-part inqui§see, e.gLouis Dreyfus Negoce S.A. v. Blystad
Shipping & Trading, InG.252 F.3d 218, 224 (2d Cir. 2001). First, the Court must determine
whether the clause is broad or narrd®ee id. Second, if reviewing a narrow clause, it must
determine whether the dispute tiger an issue that is on its face within the purview of the
clause, or over a collateral issue that is somehow connected to the main agresncentdins
the arbitration clause.fd. (internal quotation marks omitted). And third, for narrow arbitration
clauses, the Court should generally find a collateral issue to fall outsideatétise, while for
broad clauses there is a presumption of arbitrabifstye id.But seeChevron U.S.A. Inc. v.
Consol. Edison Co. of N.Y., In872 F.2d 534, 537-38 (2d Cir. 1989)ating that “even a
narrow arbitration clause must be construed in light of the presumption in favor oft@ntitra
although “the court is not free to disregard the explicit boundaries set byréweramt”).

At the first step, there are “fixed rules” governing the determination of whether an
arbitration clause is broad or narrowouis Dreyfus Negoce S,R52 F.3d at 225. Instead, the

Court “must determine whether, on the one hand, the language of the clause, taken as a whole

Telenor Mobile Comms. AS v. Storm L1584 F.3d 396, 406 (2d Cir. 2009) (“The presumption
that the court should decide arbitrability questions also applies when a partyoseakgpeél
arbitration [pursuant to an international agreement] under the New York Convention.”).

8



evidences the parties’ intent to have arbitration serve as the primary recoudisptdtes
connected to the agreement containing the clause, or if, on the other hand, arbiation w
designed to play a more limited role in any future dispuke.”Meanwhile, at the second step
— determining whether a narrow arbitration clause covers a particular agreenmaecaurt
looks to “the factual allegations in the complaint rather than the legal causti®ofasserted.”
Smith/Enron Cogeneration Ltd. P’ship v. Smith Cogeneration Int’l, k88 F.3d 88, 99 (2d Cir.
1999);see S. New England Tel. Co. v. Global Naps, Mo. 04CV-2075 (JCH), 2006 WL
1169805, at * 7 (D. Conn. Apr. 28, 2006) (applyBrmith/Enronn the context of a narrow
arbitration clause). Arssue is collateral- and therefore not covered by a narrow arbitration
clause— only if it is “a separate, side agreement, connected with the principal contiabt w
contains the arbitration clausePrudential Lines, Inc. v. Exxon Cor04 F.2d 59, 64 (2d Cir.
1983). If, however, a dispute “arises under the main agreement but requires détarrafrea
subissue,” it is “inextricably tied up with theenits of the underlying disputand, therefore
arbitrable even under a narrow clause.

Sedion 3.050f the Agreement is a narrow clausRather than applying generally to
disputes “arising out of” or “in connection with” the Agreeménis limited to disputes over the
Proposed Working Capital Statement and Proposed Net Debt StateéteeSeed Holdings, Inc.
v. Jiffy Int'l AS 5 F. Supp. 3d 565, 583 (S.D.N.Y. 2014) (citing casBsi}. cf.Gestetner
Holdings, PLC v. Nashua Corp 84 F. Supp. 78, 81 (S.D.N.Y. 1998gscribing a clause
similar to the one at issue here as “technically aawdrone in that it does not provide for
arbitration of all disputes between the partiesit also “broad’ insofar as it does not restrict the

scope of objections to the Closing Net Book Value that may be brought before [the independent



accountant]”). Nevertheless, the plain language of the clause comp€lsuttieéo concludéhat
the issues raised by Alstom in its Dispute Notice must be submitted to the IAF intthe firs
instance.See, e.gFeifer v. Prudential Ins. Co. of Ap806 F.3d 1202, 1210 (Zcir. 2002 (“It
is axiomatic that where the language of a contract is unambiguous, the padrgssi
determined within the four corners of the contract, withetdrence to external evidence.”).
Critically, Section 3.05(d¢xpresslyprovides —‘without exception or limitation,HBC
Solutions, Inc. v. Harris Corp13-CIV-6327 (JMF), 2014 WL 6982921, at *5 (S.D.N.Y. Dec.
10, 2014) —that “anymatters identified ifithe] Dispute Notice that remain in dispute. shall
be finally and conclusively determined by” the IAF. (Agmt. 8§ 3.05(d) (emphasisiadde
Courts in this Circuit have consistently held thadad and unqualified language of that sort
means what it says and encompasses “anyr, at a minimumyirtually “any” — dispute. See,
e.g, SeedHoldings 5 F. Supp. 3at583-84 (holding that a “dispute over the propriety of
adjustments for non-compliance” with accounting principles fell “within the scopeeof t
arbitration clausebecause the agreement set “no explicit limits on the type of objections to the
calculation & working capital that mayedraised before the arbitratorsTalegen Holdings
1998 WL 513066, at *4 (finding significant the fact that “no language in [the accounting
provision] expressly exclude[ed] any particular type of Acquisition Audit or pueghiase
dispute from arbitration”).There is no basis to reach a different conclusion here.

The unqualified language of Section 3.05 stands in sharp contrast to the language at issue
in XL Capital, Ltd. v. KronenberdNo. 04CV-5496 (JSR), 2004 WL 2101952 (S.D.N.Y. Sept.
20, 2004) aff'd, 145 F. App’x 384 (2d Cir. 2005) (summary order), upon which GE places heavy

reliance. $eeGE Opph 21-23. Similar to the parties here, the partiberebroadly agreed to

10



arbitrate “all questions, issues or disputes” arising under their agrebeferdg the Anerican
Arbitration Assocation(“AAA”) , but carved out a subset of disputes to be resolved by an
accountant.SeeXL Capital, Ltd, 2004 WL 2101952, at *1Significantly, however, the parties
defined that subset substantively to include only “questions, issues or dispweth respect to
the calculations of the Cashout Payment and the Earned Payout Aintdifemphasis added).
Relying on that limiting language, Judge Rakoff had no trouble concluding thatpoadests’
claims of fraud and deceitful conduct, negligent misrepresentation, breach o€tdmmerach of
the covenant of good faith and fair dealing, and the like were for the AAA, notdberdgant, to
decide. “The issueslie reasoned, “are not, in their essence, accounting issues, let alone issues
that directly respect the ‘calculation’ of the Earned Payout Amount, whtble isubject matter

of [the accountant clause]ld. at *2. On appeal, the Second Ciraa@ched the same result and
for the same reason. The language of the accounting clause, the Court of Apgpeaisax
“requires a close relationship of the disputed issue to the process of artithediaal earnout
amount.” 145 F. App’x at 385.

Here, unlike inXL Capital the purchase price adjustment dispute-resolution provisions
do not substantively limit thkinds of disputes to beelegated to the IARhey require only that
adispute be included in the Dispute Notice and remain unresolved. That is not to say that
claim would be subject to resolutiby the IAF simply because Alstoamose tanclude it in the
Dispute Notice.As this Court observed HBC Solutions“there may well be claims whose link
to the [purchase price adjustment dispute-resolution provisions of the Agreement] would be s
attenuated that it would not be ‘a plausible interpretation’ of the Agreement tinéirotaims

arbitrable” by the IAF. 2014 WL 6982921, at *5 n.1 (quot@igung & President Enters. Corp.

11



943 F.2d 225, 230 (2d Cir. 1991)). But that is not the case here. Although GE contends that the
disputed items impermissibly challenge its engineering and business judg8emte..GE

Opp’n 1-3, 20-2}, the issues raised by Alstom are not meceljateral to the determination of
the Final Working Capital; to the contrary, Alstom has laid-eun a more than plausible
manner— the specifics of its objections and the accounting principles upon which each
objection is based.SgePetrovic Decl., K. 3). The mere fact that the issues raibgdAlstom

call for more than “beanounting” does not take them outside the scope of the purchase price
adjustment dispute-resolution provisiomsliant Techsystems, Inc. v. MidOcean Bushnell
Holdings, L.P, C.A. No. 9813cB, 2015 WL 1897659, at *11 (Del. Ch. Apr. 24, 201&kealso,
e.g, Seed Holdings F. Supp. 3d at 584 (“[T]he calculation of working capital for the purpose
of making a purchase price adjustment necessarily entails resolving tlee @acaunting
methodology to be used.”Jalegen Holdings, Inc1998 WL 513066, at *6 (“As courts have
consistently found, accounting methods are integral to the derivation of calculataied to
closing balance sheets. Hencdspdtes regarding the accdimg methods are also disputes
regarding the calculations in the financial statemelffitstérnal quotation marks, ellipsis, and
citations omitted)

GE'’s efforts to avoid the implications of the unqualified language of Section 3.05 to
which it agreed are unavailing. As it did in arguing that the ICC should decide gtequs
arbitrability, GE points firsto the broad language of Sections 15.12 and 153&GE Mtn. to
Stay 1621). But, again, that argument ignores the beginning of Section 15.13, which carves out
any disputes that fall within the scope of Section 38&e, e.gHBC Solutions2014 WL

6982921, at *7. Somewhat more compellingly, Bkes onthe language in Section 3.05(e) of

12



the Agreement providing th#éhe IAF “shall” function “as an expert and not as an arbitrator”
argue that “the parties specifically cabined the review of the’ IAGE Opp’n22-23). But that
language merely “means that [the IAK]I resolve the dispute as accountants ddoy—
examining the corporate books and applying normal accounting principles plus eiay spe
definitions the parties have adoptedrather than entertaining arguments from lawyers and
listening to testimony. It does not imply that the whole section of the contrantitting the
resolution to an independent private party is hortato®mini Tech Corp. v. MPC Sols. Sales
LLC, 432 F.3d 797, 799 (7th Cir. 2005). And in any event, the phrase is not sufficieslfin i
to override the plain language of Section 3.05(d), commitémy fnatters identified irfithe]
Dispute Notice that remain in dispute” (or, at a minimum, “any” such matters thattjau
relate to calculation ofthe Final Positive (or Negative) Wong Capital Adjustmentto the IAF.
(Agmt. 83.05(d) (emphasis added)). Mindful ti&zE's and Alstom’s accounting and finance
staffs prepared the documents currently at issiuere is simply no reason to believe that the
IAF, even acting as accounting “expert,” is not in a position (let alone the best position) to
evaluate whetheBE compliedwith the TAPs in producing its proposdadtements (SeeDocket
No. 55 (‘Bialecki Decl?) 19-24).

Finally, relying principally onCytec Industriesinc. v. Allnex (Luxembourg) & Cy S.C.A.
No. 14CV-1561 PKC), 2015 WL 3762592, at *7 (S.D.N.Y. May 15, 2015), addstmoreland
Coal Co. v. Entech, Inc100 N.Y.2d 352 (2003%;E argueghatthedisputed items actually fall
within thescope of the “representation and warranties” provisions of the Agre¢oneaise
claims that would have fallen within the scope of representation and warrantiegtéaot

included in the final Agreement), and thare legal argumentsproperly disguised as

13



accounting disagreements. (GE Opp’n 23-25). The Court, however, considered and rejected
much the same argumentHBC Solutionsand its reasonintpere appliesvith equal force here.
First, aswith the parties’ agreemeimt HBC Solutionsthe Agreementn this casesxplicitly
carves out disputes that are to be resolved by the IAF pursuant to Sectio8&03BC
Solutions 2014 WL 6982921, at *7Secondunlike the agreements @ytec Industrieand
Westmorelandthe Agreement here does not make indemnification the exclusive remedy for
claims that might otherwidall within the scope of its “representation and warranties”
provisions. See Cytec Indus2015 WL 3762592, at *7-8Vestmoreland Coal Co100 N.Y.2d
at 527-28.To the contrary, Section 15.14(a) of the Agreement explicitly states thedrfeedies
under this Agreement expressly conferred upon a Party will be deemed cuenwi#tti and not
exclusive of any other remedy conferred hereby,” and Sectb62 and 14.06 bar double
recovery for losses via indemnification and the purchase price adjustmenspr@msalso
Agmt. 8§ 14.05. “If anything,” therefore, the Agreement “appears to contemplate that some
disputes could be pursued either through the Purchase Price Adjustment procedureglor throu
indemnification (albeit not through both)HBC Solutions2014 WL 6982921, at *6:Accord
Seed Holdingss F. Supp. 3d at 584-85 (holding similarly aniihg cases).

GE's “representation and warranties” argument fails for an additionamreasbottom,
it relates to the merits, ntd whether the claimshould be submitted to the IAF in the first
instance. The Second Circuit’s decisiorCimungis instructive. Inhat case, the partiésd
agreed to arbitrate only breaokwarranty disputes. When the buyer sought to compel
arbitration, the seller argued — not unli&& here— thatthe buyer’s claimsvere merely

disguised warranty claims and thus outside the scope of the narrow arbitrationeagre€he

14



Court of Appeals rejected the argument, descriliiag one “directed at the merits of the dispute
rather than the issue of arbitrability943 F.2d at 230Concluding that there was “an
interpretation of the pes’ agreement that cover[ed] the disputes at issueCohet held that
arbitration was required, even thoutle arbitrator might “subsequently agree withdsella’s]
interpretation of the agreementld. So too here, there is plainly “an interpretation” of Section
3.05 that “covers” the issues raised by Alstom in its Dispute Nolitelt follows that they
must be submitted in the first instance to the IAF, even if the IAF might “gubedy agree”
with GE that the items cannot be resolved by reliance on the TAPs alone, and require
consideration of the Agreement’s representations amchntges. Id.

This last point underscores an important limitation to the Coooldings. Under
Section 3.05, the IAF is bound to decateydisputed items&as an expert” and in accordance
with the TAPs. $eeAgmt. 88 3.05, 3.07). In holding that tbesputed items must be submitted
to the IAF in the first instance, the Court does not reach, let alone answer, themoikesti
whether the disputed items can be resolved on those dlases GE is free to argue in its
submissions to the IAF, as it ddesre GE Opp’n 1-3, 20-21}that Alstom’s arguments rely on
more than mere accounting and the TAPs. Moreover, any decision by the IAF ootéas sc
thereafter subject to review fomarnfest error or gross negligence.” (Agmt. 8 3.05(e)). In other
words, borrowing from the Second Circuit’'s warningin Capital the Court “caution[s] that
[its] conclusion . . . is not a back door permitting” remtounting issueto be brought before”
thelAF, and notes that disputegywell remainfor the ICC to decide even after the IAF

“resolves the issues before it145 F. App’x at 385-86. But tke are arguments th@aE must

15



makein the first instance to the IAF, not to this Court or to the fCC.
CONCLUSION

In short, given the language of the Agreement and the undisputed facts, the Court
concludes that the parties’ disputes must be submitted in the first instancéAb, thet the
ICC. See9 U.S.C. 8§ 4 (“[U]pon being satisfied that the making of the agreement for arbitration
or the failure to comply therewith is not in issue, the celiall make an order directing the
parties to proceed to arbitration in accordance with the terms of the agregeraphasis
added); see also Severstal U.8oldings, LLC v. RG Steel, LL.865 F. Sup. 2d 430, 438
(S.D.N.Y. 2012) (noting there is “no place for the exercise of discretion byriatdisurt” in
enforcing this mandatory remedy). Accordingly, Alstom’s motion for sumpuaigment and to
compel submission tdé IAF is GRANTED, and GE'’s crossotions — which, in one way or
another, seek to compel arbitration before the IC@re-DENIED?

One final question remains: whether the Court should enter judgment and close the cas

2 Similarly, any argument that AlstéeDispute Noticavasinsufficiently detailedto

trigger the purchase price adjustment dispute-resolution process under Section 38 must
made o the IAFin the first instanceSee, e.g SOHC, Inc. v. Zentis Sweet Ovations Holding
LLC, No. 14CV-2270 (JMF), 2014 WL 5643683, at *3 (S.D.N.Y. Nov. 4, 2014) (noting that
procedural disputes over preconditions to an arbitration are for the arkibraigide)

8 Additionally, Alstom’s motion on consentor leave to file certain exhibits under seal or
in redacted fornis GRANTED. (Docket Nos. 21 (“Pl.’s Req. to Seal”) &;2%e alsdocket
No. 24(sealing certain materials temporarjly)The information the parties seekkieep
confidential reflects their substantive positions as to the underlying accodigjnge that is to
be decided by the IAF, nbt this Court. In light of thathe Court agrees with Alstom thae
material is nosubject to the presumption in favor of public accessr— it is, that the
presumption in favor of access is we&@ee, e.gLugosch v. Pyramid Co. of Onondad&5
F.3d 110, 119-20 (2d Cir. 2006). Moreover, the parties’ proposed ictaate limited to
“confidential and commercially sensitive information regarding thesrgilaling businesqPl.’s
Req to Seal at 3)the disclosure of which woulabtentially harm both partieSSeg e.g, SOHG
2014 WL 5643683, at *fgranting a similar request)
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or stay proceedings pending arbitration before the IAF. Section 3 Bétlezal Arbitration Act
requires a district court to stay proceedings where an issue before iesegyliitrationsee9
U.S.C. 8§ 3, but districtcourt has discretion to dismiss, rather than stay, an action where, as
here, all of the issues in the case must be arbitrsg¢edSalim Oleochemicals v. M/V Shropshire
278 F.3d 90, 92-93 (2d Cir. 2P0 The Second Circuit has urged district courts to be “be
mindful of the fact that a dismissal is appealable whereas a granting gfisrstd, and
‘[ulnnecessary delay of the arbital process through appellate review isodesfdV HBC
Solutions 2014 WL 6982921, at *9 (quotirigalim Oleochemical278 F.3d at 93). The Court
will therefore stay the proceedings pending arbitration of Alstom’s claimsebyAth

The Clerk of Court is directed to terminate Docket Nos. 26, 38, 48, and 62. Fasther,
there is no reason to keep the case open pending the arbitration, the Clerked threct
administratively close the case without prejudice to either party movingteyneotion to

reopen the case within thirty days of the conclusion of the arbitration proceeding

SO ORDERED.
Dated:January 10, 2017 Cﬁ& 7 %/;
New York, New York L/ESSE MFURMAN
nited States District Judge
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