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866 EAST 164TH STREET, LLC,

Plaintiff, 16-CV-03678 (SN)

UNION MUTUAL FIRE INSURANCE COMPANY,

Defendant.

SARAH NETBURN, United States M agistrate Judge:

Plaintiff moves to compehedisclosure of documents designated as privileged by the
defendant UnioMutual Fire Insurance CompanyeeECF Nos. 32, 33, 35, 36his case
involves the first party insurance denial of an insurance claim filed bydheifh. At issue are
the documents that involve the work of Jeffrey Gold, an attorney with the firmBgolelsLLP,
who was retained by the defendant to investigate the loss and advise the deégatdirtg
whether to pay or reject the claim.

“[D]ocuments prepared in the ordinary course of an insubesiness (which by its
nature, involves claim investigation and analysis) are not protected from digt@wen when

they are provided to or prepared by coun@eleBeaon Ins. Co. v. Forman Int’l, LtdNo. 04

Civ. 2271(RWS), 2006 WL 3771010, at *5 (S.D.N.Y. Dec. 15, 2006) (internal quotation marks
and brackets omitted) (citing cases). Thus, as a general rule, an insurape@y®

investigation “undertaken to determine whether there is coverage, whetherrslabaid be

paid, and whether a subrogation claim could be pursued, is not undertaken in antiofpation

litigation.” Selective Ins. Co. of Am. v. Swarey, No. 07 Civ. 6824/F),2011 WL 240750, at
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*1 (W.D.N.Y. Jan. 24, 2011) (citation and internal quotation marks omitied) alsdVeber v.

Paduano, No. 02 Civ. 339&EL), 2003 WL 161340, at *3-4 (S.D.N.Y. Jan. 22, 2003) (Lynch,
J.).

Each party selected documents from the defendant’s privdgder the Court’sn
camerareview.Upon review of the parties’ letters, tagemplars, and case law concerning
attorney-client privilege and work product privileg¢fee Court holds that: (1) any legal invoices
reflecting claimshandling activities performed by Mr. Gold or another attoyasyillustrated by
the five representative documents submitted by the defendant, are not priigged;
communicationseflectingonly the individual reserve figures and not any underlying
methodology or analysis, as illustrated in UNIONOO11, are not privilegetherwise protected
(3) communications demonstratiMy. Gold’s involvement in routine insurance business
activity surroundinghe defendant’s decision to pay or deny the claim at issue are to be produced
in their entirety; and (4) communications containing a naked question of law directed to Mr.
Gold and his corresponding advioey beredactedwvith the remaining documeptoduced.

First, the five legal invoices submitted by tBeld Benes LLRarenot privileged These
invoices demonstrate that Mr. Gold and another individual identified only as “RJS” conducted
routine claimshandlingbusiness activitieselated to the investigation of the claifMowhere in
these billing entrieareMr. Gold’s “legal research, analysis, conclusions, theories, and strategy”
disclosed. ECF No. 32 at lhdeed, the defendant admits that correspondenceséetivir. Gold
and Union representatives “reflecting routine claim investigation infoomaincluding
scheduling of an examination under oath, sending documents to the insured, and issuing a denial
letter” have not beeredactedld. The Court does not understand why, given that the documents

reflectingroutine claim investigation information ateemselvesiot redacted, thieilling



invoicesshowingsuch routine claim investigation activities have not feéyn producedas
well. Accordingly, the Court finds that the invoices were generated as part of ti@r regurse
of the defendant’s insurance claims investigation businesQBMERS that UNION0432
UNIONO0433 UNIONO0508, UNION0526 and UNIONO554 be proddéemediately without
redactionas well asany othersuch invoices in the defendant’s production.

Second, the May 4, 2015 emasflectingthe loss reserve and the loss adjustment
expensg€“LAE”) amounts, Bates stampedNIONOQO11, should be disclose@ihe cases citely
the defendant in support of withholding this email and other such docuanent&pplicable
The email does not referenbr. Gold’s name oany analysi€onducted by or attributable to

Mr. Gold, unlike the documents regarding reserves in Sundance Cruises Corp. v. Am. Bureau of

Shipping, which contained “counsel’s recommendation as to the reserve that should be
established and as to whether a reserve should be established at all.” No. 87 Civ. 00819 (WK),

1992 WL 75097, at *1 (S.D.N.Y. Mar. 31, 1992heldefendant’s reliance ¢mre Pfizer Inc

Secs. Litig.s similarly misplaced.In re Pfizeraddressed whetherd&fendant'seserve decisions
related to mass tort litigatiomeaprivileged. It did not address whethern@surance carrier’s
reserve decisions made in the ordinary course of its work should be protet¢hed.case, the
district court concluded that Pfizer's decision to reserve funds for individua aadehe
methodology used to reserve such funds “could reveal certaieléments of litigation
strategy.”No. 90 Civ. 0126@NRB)(SS), 1994 WL 263610, at *1 (S.D.N.Y. June 6, 1984).
contrast, the reserve information at issue here was conveyed fewer than 80rdapedate of
the loss; no evidence has been presented that thisothewiss part of a litigation strategy.
Rather, the timingrad context of the document magkain that it was made as parttbé

process oadjusting an insurance claim, which is very different than a defendangszstde



funds for future litigation exposure. Moreover, the document does not contain any methpdology
let alone one that can be attributed to Mr. Gold or another attorney, regarding how the loss
reserve and the LAE amounts were calculated. Instead, the email simply digsrés

without any analysisor opinion.

Defendant’s privilege log suggests that this document should not be produced because it
contains “Confidential Proprietary Business Information” and becaiséMaterial Created in
Anticipation of Litigation.” The Court rejecthese grounds. Reserves are an opinion on
damagesThere is nothing proprietary about such opinions. And, as discussed, this document
was createtess than a month from the date of the loss. The defendant—who bears the burden—
has not established that it was already anticipating litigation at this early stageclafitins
process. Finally, defendant’s letter suggests that it should not be required to phedesetve
information kecause it is not relevarBut documents showing the reserves figurestaed
changes in such figuresroughout the investigation of amsurance claim may be relevant to the
issues in this case, namely, whether the defendant improperly deniedfjgatgim and voided
the insurance policy. Given the low bar for relevancy in federal court, this intfomsould be
produced. Accordingly, the Court ORDERS that UNIONOO11 should be produced without
redaction, as well amny other such documents showingemwes figures in the defendant’s
production.

Third, documents bearing the Bates stamp of UNION0483, UNION0485, and
UNIONO0592 should be produced withartyredaction. The defendant maintains that the
documents contain Mr. Gold’s legal reasoning, analysis, theories, or conclusionsg or we
otherwise “made for the purpose of obtaining legal advice.” ECF No. 32 at 2. The Court,

however, findghe redacted language in each exemigaonstituteordinary factsrelayed by



Mr. Gold, that naturally accumulate during the course of an insurance comgigaisson to pay
or deny a claimsuch as the testimony of the building owner’s selaw regarding occupancy
and the delay in receiving requested documentation from the inSaeS8pectrum Sys.

Internat’l Corp. v. Chem. Bank, 78 N.Y.2d 371, 377 (1991) (holding that underlying facts are not

protected by the attornegfient privilege);see alsé&Gtandard Chartered Bank PLC v. Ayala

Internat’l Holdings (U.S.) Inc., 111 F.R.D. 76, 80 (S.D.N.Y. 1986) (explaining that theettorn

client privilege does not extend to facts that an attorney obtains from independeeas soalc
then conveys to the client). Moreovdretredacted languagethese threeexemplarsio not
appear to have been usedaafoundation for legal advice provided by Mr. Gold. Compare
Spectrum 78 N.Y.2d at 380 (holding that the document at issue was exempt from discovery
where “the narration relate[d] and integrate[d] the facts with the law fiissessment of the
client’slegal position”). Accordingly, with the above in mind, the defendant is directed to
produce in unredacted form UNION0483, UNIONO0485, and UNIONO&92vell asany such
emails or documents containing only facts regarding the underlying inuestigatheclaim.
Finally, theCourt permits limited redaction for the documdrgsring the Bates stasp
of UNION0279 and UNIONO0286. Where an attorney acts as an attorney and provides legal
advice and recommendations, even if such advice may ultimately assisutiee ingleciding
whether to pay or deny a claim, such communications are protected by the att@mey

privilege.Seel05 St. Assoc., LLC v. Greenwich Ins. Co., No. 05 Civ. 09938 (VM)(DF), 2006

WL 3230292, at *1, 3 (S.D.N.Y. Nov. 7, 2006) (holding that when attoaiep
communications relate to legal advice, “they do not lose the protection of thegitbent

privilege simply because they involve an insurance clgiRéliance Ins. Co. v. Am. Lintex

Corp., No. 00 Civ. 5568 (WHP)(KNF), 2001 WL 604080, at *1-2 (S.D.N.Y. June 1, 2001).



Assuming that thendividuals with Roundhill Express email addressedJNION0279 and
UNIONO0286 are in fact Union Mutual lneance Company representativied||ION0279

contairs a naked question of law cleappsedo elicit legal adviceandUNION0286 contains

both thesamequestion an@ onesentenceesponse from Mr. Gold in his capacity as attorney,
notasa claims investigatoin these two exemplarenly the question and the response should be
redacted, and the documents should otherwise be produced.

TheCourt requests the Clerk of Court to close docket entry number 35.

SO ORDERED.

SARAH NETBURN

United States Magistrate Judge
DATED: New York, New York

November 23, 2016

1In UNIONO0286, the first sentence in the July 24, 2015 email at the top of the du@ameemain
redacted. In UNIONO279, the sentence beginning with, “Also . . . .” can remaineedal other
redactions on that document should be lifted.
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