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VERNON S. BRODERICK, Unite&tates District Judge:

Before me is the motion of L.Y.E. Diamnds LTD, E.G.S.D. @imonds, Ltd., Gregori
Elizarow a/k/a Gavriel Yelizarov, Yosef &2arov, Mikhael Ylazarov, and Natanel Ylazarov
a/k/al Nati Yizrov (“Plaintiffs”) to remand thisction to the Supreme Cawf the State of New
York, New York County pursuant to 28 U.S.C. 8§ 144[Doc. 16.) For the reasons that follow,
Plaintiffs’ motion to remand is GRANED and this case is REMANDED.

I. Backqground and Procedural History

Plaintiffs commenced this action in stataurt on March 2, 216 by filing a summons
with notice and naming Defendants Gemologicatitate of America, Inc. (“GIA”), Thomas
Moses (“Moses”) (collectivelythe “GIA Defendants”), Rapaport USA, Inc. (“Rapaport USA”),
Rapaport Diamond Corporation (“Rapaporaiiond”) (collectively, the “Rapaport
Defendants”), and various John and Jane D) Doe Corporations, and John Doe entities.
(Doc. 1-1 at 3) The complaint was not attached to the summosse {d. On or about March
28, 2016, Plaintiffs served the GIA Defendaahd Rapaport Diamond, and on or about March
30, 2016, Plaintiffs served RapaportAJ@&ith the summonsvith notice. (d. at 8, 13-15.) On
April 18, 2016 and April 19, 2016, respectiyethe GIA Defendants and the Rappaport
Defendants filed demands for the complaindl. &t 16, 17-18.)

On April 29, 2016, Plaintiffs filed and served their complaiict, gt 20, 122), and on
May 19, 2016, Rapaport USA filed the notice of removal, (Doc. 1). The notice of removal stated
that “Defendant Rapaport USA, Inc. . . . HBreemoves this action from the Supreme Court of

New York, County of New York, to the United Sta@sstrict Court for theéSouthern District of

1 The summons with notice, affidavits of service, demands for the complaint, and verified complaint with various
exhibits are all attached to the notice of removal and are included in Document 1-1. ThereforetHeipade
numbers provided by the electronic filing system for Document 1-1.



New York, and are informed that the other Defents in this action will join and otherwise
support the Petition for Removal.1d() The notice also indicated that Rapaport USA
“understand]s] that all Defendants consent ertgmoval of this case to this CourtId.(f 53.)
Although counsel for the GIA Defendants théteafiled notices of appearance on May 26,
2016, (Docs. 4, 5), and counsel for Rapaport Diadnfiled their notice of appearance on July
19, 2016, (Doc. 21), they did not file or othergvsubmit to this Court any explicit written
consent to removal.

On May 26, 2016, the GIA Defendants submittgmeamotion letter in anticipation of
filing a motion to dismiss the complaint, (Doc. 6), and on May 31, 2016, the Rapaport
Defendants submitted a pre-motion letter in anticipation of filing a motion to dismiss, for
summary judgment, or, in the alternativecktange venue or sevelaims, (Doc. 8). The
Rapaport Defendants explained ttiedir pre-motion letter had emeously been filed in state
court on May 26, 2016. (Doc. 9.) | set a pre-motonference for July 7, 2016 to address the
motions. (Doc. 14.)

On June 17, 2016, Plaintiffs filed a mamtito remand, along with an accompanying
memorandum of law with exhibits. (Docs. 18:) Upon receiving the motion, | set a briefing
schedule and adjourned the pre-motion carfee to September 1, 2016. (Doc. 18.) In
accordance with that schedule, the Rapapefendants filed an opposition on July 18, 2016,
(Doc. 22), and on August 1, 2016, Plaintfifed their reply, (Doc. 24).

On August 31, 2016, | issued an order instngcthe parties to be prepared to address
specific questions in connection with the motiomemand, mainly involving whether the rule of
unanimity, requiring the consent of all defent¥ato removal, had been satisfie@&e¢Doc. 25.)

In that order, | also directed the parties to the cagedminster Financial Group, Ltd. v.



Umami Sustainable Seafood, Indo. 12 Civ. 5557(JPO), 2013 WL 1234958 (S.D.N.Y. Mar.

26, 2013), and asked that the parties be preparéidcuss the case’s reénce to the questions
posed, (Doc. 25). After the conference was loel&eptember 1, 2016 and for the reasons set
forth during the conference, | set deadlinastifie parties to submit additional, focused
arguments by letter addressing the questionsdarsmy order and during the conferencBed

Dkt. Entry Sept. 1, 2016.) In accordance with those deadlines, the GIA Defendants submitted a
letter on September 16, 2016 together wittaacompanying declaration and exhibit, which
stated that, among other things, counsel for BafgdDefendants had received the consent of all
Defendants by telephone prior totfig the notice of removal. (Docs. 26-27.) On that same day,
the Rapaport Defendants filed a similar lett@oc. 28.) On September 30, 2016, Plaintiffs

filed a response to those letg(Doc. 29), and on October2016, the GIA Defendants and the
Rapaport Defendants, respectively, filed their replies, (Docs. 32, 33).

11. Legal Standard

“[A]ny civil action brought ina State court of which theddrict courts of the United
States have original jurisdiction, may be removed by the defendant or the defendants, to the
district court of the United States for the digtand division embracing the place where such
action is pending.” 28 U.S.C. § 1441(a). Aatalant seeking removaf a civil action from
State court must file “in the district court of the United States for theadiahd division within
which such action is pending a notice of rem®ighed pursuant to Rule 11 of the Federal Rules
of Civil Procedure and contding a short and plain statement of the grounds for removal,
together with a copy of all process, pleaginand orders served upon such defendant or
defendants in such action.” 28 U.S.C. 8§ 1446{d)e notice of removal “shall be filed within 30

days after the receiply the defendant, through service dnextvise, of a copy of the initial



pleading setting forth the claim for relief uponiaelhsuch action or proceeding is based, or
within 30 days after the servicé summons upon the defendansufch initial pleading has then
been filed in court and is na¢équired to be seed on the defendant, vdmever period is

shorter.” 28 U.S.C. § 1446(b)(1). Whenaation is removed pursuant to 18 U.S.C. § 1441(a),
“all defendants who have been properly joined amdesemust join in or consent to the removal
of the action.” 28 U.S.C. § 1446(b)(2)(Ake also Ortiz v. City of N,YNo. 13 Civ. 136(JMF),
2013 WL 2413724, at *1 (S.D.N.Y June 4, 2013).

“Usually, an action brought istate court may only be removed if federal jurisdiction
would have been proper at the outséltCullogh Orthopaedic Surgical Servs., PLLC v. Cigha
Health & Life Ins. Cqa.No. 15 Civ. 2244(CM), 2015 WL 3526951, at *3 (S.D.N.Y. June 3,
2015);see also Fax Telecommunicaciones Inc. v. AT, &3B F.3d 479, 485-86 (2d Cir. 1998).
The existence of federal subject matter jurisdictsofmormally to be determined as of the time
of removal.” Warburton v. John Jay Coll. of Crimal Justice of City Univ. of N..YNo.
14-CV-9170 (JPO), 2015 WL 3948107, at(2D.N.Y. June 29, 2015) (quotittpalingby v.
Hallingby, 574 F.3d 51, 56 (2d Cir. 2009)).

Whenever removal of an action to fedaralirt is challenged, ¢hremoving party “has
the burden of establishing that removal is prop&egeUnited Food & Commercial Workers
Union, Local 919, AFL-CIO v. CenterMark Props. Meriden Square, 8cF.3d 298, 301 (2d
Cir. 1994);Bedminster2013 WL 1234958, at *2. “Such ap@oach is ‘warranted because
removal abridges the deference courts genegally to a plaintiff's choice of forum.”Ritchie
Capital Mgmt., L.L.C. v. BMO Harris Bank, N,Ao. 14 Civ. 1936 (ER), 2015 WL 1433320, at
*3 (S.D.N.Y. Mar. 30, 2015) (citations omitted}yhis requires not only that the removing party

demonstrate “a jurisdictional basis for removailjt also that the party show “the necessary



compliance with the statutory requirements. Therething in the removVatatute that suggests
that a district court has “discretion” to overlook or excuse prescribed procedures.”
Commonwealth Advisors Inc. v. Wells Fargo Bank, Nat'l As¢in 15-CV-7834 (JMF), 2016
WL 3542462, at *2 (S.D.N.Y. June 23, 2016) (quot@adapro Corp. v. Wilsqrd97 F. Supp.
322, 324-25 (E.D.N.Y. 1998)3ge also In re Vill. of Kiryas Joel, N,Yo. 11 Civ. 8494(ER),
2012 WL 1059395, at *2 (S.D.N.Y. Ma29, 2012). If the remong party fails to meet that
burden, “the case must be remanded back to state c&eatlitlo Sullivan v. Am. Int'l Grp., In¢.
123 F. Supp. 2d 161, 163 (S.D.N.Y. 2000).

“In light of the congressional intent to restriederal court jurisdiction, as well as the
importance of preserving the independenceatesgjovernments, federal courts construe the
removal statute narrowly, resolviagy doubts against removabilityl'upo v. Human Affairs
Int’l, Inc., 28 F.3d 269, 274 (2d Cir. 1994) (quotigmlyo v. J. Lu-Rob Enters., In832 F.2d
1043, 1045-46 (2d Cir. 1991pee also Shamrock Oil & Gas Corp. v. Shegt8 U.S. 100, 109
(1941) (“Due regard for the rightful independeraf state governments, which should actuate
federal courts, requires that they scrupuloushyfioe their own jurisdiction to the precise limits
which the statute has defined.”) (citation omittdd)re Methyl Tertiary Butyl Ether (“MTBE”")
Prods. Liab. Litig, 488 F.3d 112, 124 (2d Cir. 2007])@]ut of respect for the limited
jurisdiction of the fedel courts and the rightof states, we mustsolve any doubts against
removability.” (internal quotation marks omitted)).

I1I. Discussion

Plaintiffs argue that the failure of eacHetedant to independently express consent to

removal within thirty days of Defendant Raygoat USA filing the notte of removal requires



remand. (Pls.’ Mem. 11 30-39; PlIs.’ Reply 11 182®)response, the Rapaport Defendants
originally contended only thalhe GIA Defendants were notqaired to join the notice of

removal because at the time it was filed, they hadaenh served with the complaint. (Rapaport
Opp. 18-203 The Rapaport Defendants furtleesserted that Rapaport Diamond was
fraudulently joined and, thereforeguld be disregarded in dat@ning whether there was proper
consent to removal.ld. 17-18.) The Rapaport Defendadtd not otherwise address the
requirement for unanimous consent. Howef@lpwing my request that the parties submit
additional letters addressing tbensent issue, the GIA Defendants argued that the rule of
unanimity had been satisfied because: (1) seufor the GIA Defendants informed counsel for
the Rapaport Defendants by telephone that tife@dfendants consented to removal prior to
Rapaport USA filing the notice oémoval; (2) Rapaport USA’s noticé removal stating that all
defendants consent to removal should be sufficaenthe rule of unanimity “does not require
that each non-moving defendailé fa separate statement of consent with the Court”; (3) the GIA
Defendants’ consent to removal is confirmed g/ fiing by counsel of notices of appearance in
federal court, a corporate disclosure staterf@mnBIA, and a pre-motion letter; and (4) in any
event, any defect in the notioéremoval is a techoal defect, meaning that | should permit the
Rapaport Defendants to amend the notice obkatto clearly indicate the GIA Defendants’
consent. (GIA Ltr) The Rapaport Defendants offer similar arguments in their leSae (

Rapaport Ltr) However, while addressing the ruleusfanimity and the issues surrounding the

2“Pl.’s Mem.” refers to the Memorandum of Law in Support of Plaintiffs’ Motion to Remand. (Foc.“Pls.’
Reply” refers to the Reply Memorandum of Law in Further Support of Plaintiffs’ Moti®etoand. (Doc. 24.)

3 “Rapaport Opp.” refers to Defendants Rapaport USA, Inc. and Rapaport Diamond Corgohéiororandum of
law in Support of Opposition to Motion to Remand. (Doc. 22.)

4“GIA Ltr.” refers to the September 16, 20tE8ter written by the GIA Defendants. (Doc. 26.)
5 “Rapaport Ltr.” refers to the September 16, 2016 letter written by the Rapaport DefenDats28()



GIA Defendants’ alleged consethe Rapaport Defendants seenobscure the procedural
history, referring to the notiaaf removal as filed “on behalf of the Rapaport Partfe(@’),
despite their former acknowledgement tthet notice of removal was only submitted by
Rapaport USA,4ee, e.g.Rapaport Opp. 6, 12, 17).

Since 2011, the statute governing the procedr removal has also provided that “all
defendants who have been properly joined and semesd join in or conant to the removal of
the action.” 28 U.S.C. § 1446(b)(2)(Aee also Ortiz2013 WL 2413724, at *1. Prior to the
inclusion of this provisio in the statute, courts in the Second Circuit “consistently interpreted
the statute ‘as requiringdhall defendants consent to remlowéhin the statutory thirty-day
period, a requirement known as the ‘rule of unanimityPietrangelo v. Alvas Corp686 F.3d
62, 66 (2d Cir. 2012) (quotingeatie & Osborn LLP v. Patriot Scientific Coyg31 F. Supp. 2d
367, 383 (S.D.N.Y. 2006)%ee also Payne v. Overhead Door Cofiy.2 F. Supp. 2d 475, 477
(S.D.N.Y. 2001) (“[T]he removal statute has cotesisly been interpreteto require that all
defendants consent to removathin the thirty day period, knowas the ‘Rule of Unanimity.”)
(citing Berrios v. Our Lady of Mercy Med. CtNo. 99 Civ. 21(DLC), 1999 WL 92269, at *2
(S.D.N.Y Feb. 19, 1999)). The rule requireattiefendants “indepenaiity express their
consent to removal.Pietrangelq 686 F.3d at 66 (citinRicciardi v. Kone, In¢.215 F.R.D. 455,
458 (E.D.N.Y. 2003)Codapro Corp,.997 F. Supp. at 325).

The independent consent requirement initiedlgd into § 1446 was then codified by the
federal removal statute gives appropriate defeeo the plaintiff’'s choice of foruntSee

Commonwealth Advisors In@016 WL 3542462, at *3 (further niogy that “[i]f any defendant

6 Rapaport Defendants is defined in the letter as “Defendants Rapaport USA, Inc. and Rapajpord Diam
Corporation (collectively, the ‘Rapaport Parties’).” (Rapaport Ltr. 1.)



does not consent to removal within the requiiites, the plaintiff's dedion to bring his action

in a state forum will trump and removal will f3il “Courts have very little discretion—if any—
to forgive a failure to comply with the rule of unanimityBedminster2013 WL 1234958, at *5
(citation omitted)see also Metro. Transp. Auth.W.S. Fidelity & Guaranty CoNo. 14 Civ.
9059(PAE), 2015 WL 1730067, at *4.08N.Y. Apr. 14, 2015) (“[T]he failure of any defendant
to provide its written consent within the thirtgsdperiod constitutes a fatal procedural defect in
the removal procedure and warsatremand of the case.” (quotikgyas Joe) 2012 WL
1059395, at *3)). There are threxceptions to the rule, whiallow a defendant to avoid
obtaining the consent of a co-defendant whendbatefendant “(1) has not been served with
service of process atdtiime the removal petition is file(2) is merely a nominal or formal
party; or (3) is not subject tbhe removal claim, which is a septe and independent claim from
those asserted against the non-consentifendant as defined 88 U.S.C. 81441(c).”
Bedminster2013 WL 1234958, at *6 (altations omitted) (quotingleller v. New York City
Health & Hosps. Corp.No. 09 Civ. 6193(LTS)(GWG), 2010 481336, at *2 (S.D.N.Y. Feb.
1, 2010));accord Metro. Transp. Auth2015 WL 1730067, at *&iryas Joe) 2012 WL
1059395, at *4 & n.2. None of the extieps are applicable here.

As an initial matter, although the Second Cirtwis yet to advise precisely what form the
consent should take, most courts in thisraishave required “some form of unambiguous
written evidence of consentBaiul v. William Morris Agency, LLONo. 13 Civ. 8683(KBF),
2014 WL 465708, at *2 (S.D.N.Y. Feb. 3, 2014) (quotstigp & Shop Supermarket Co. v.
Goldsmith No. 10 Civ. 3052(KMK), 2011 WL 1236121, % (S.D.N.Y. Mar. 31, 2011)see
also Metro. Transp. Auth2015 WL 1730067, at *Rayne 172 F. Supp. 2d at 477 (the rule of

unanimity requires that “each defendant naugimit written consent unambiguously agreeing to



removal”). While this does not mean tlatitdefendants have to sign the removal petitsae,
Baiul, 2014 WL 465708, at *2, it is “ingficient for a defendant o has not signed the removal
petition to merely advise the removing defendéaat it consents to removal and that the
removing defendant may represent sachsent to the Court on its behaB&dminster2013
WL 1234958, at *6 (quotinGodaprq 997 F. Supp. at 3263ge also Metro. Transp. Aut2015
WL 1730067, at *4.

| agree with the couris this Circuit that have found &h something more is required for
a defendant to express unambiguous consaetoval than merely advising the removing
defendant that it consents to removaliling documents that do natddress consent on the
federal docket, and for that reasorf@elants’ first three argumentsupraat 7), fail. Itis
simply insufficient that Rapaport USA recedvihe consent to removal during a telephone
conversation with the GIA Defendants and latgeressed that consent threir behalf in the
removal petition.See, e.gMetro. Transp. Auth2015 WL 1730067, at *ABedminster2013
WL 1234958, at *6Kiryas Joe] 2012 WL 1059395, at *3. Moreovaerjth respect to Rapaport
Diamond, the Rapaport Defendants neglect to poiahyoindication of indgendent consent, but
rather—for the first time in their supplementdtée—state that the notice of removal was filed
on behalf of both Rapaport USA aRapaport Diamond. And, givehe specific decision made
by counsel—who represents b&®hpaport Defendants—to specdlly state that “Rapaport
USA . .. hereby removes this action,” (Doc. 1)) &m later affirm as much in the briefing, the
circumstances indicate a cormas decision on the part of paport Diamond to disregard the
rule of unanimity. Whether counsel chose tooinclude Rapaport Diamond in the notice of
removal in reliance on their argument that Rapaport Diamond was fraudulently joined, omitted it

in error, or for some other strategic reasonot relevant; whatev the reason, Rapaport

10



Diamond’s consent was not indepenitiegiven at any point in timé.

Defendants’ fourth argument—that | shoultbal them to amend the notice of removal
to cure any defect—also fail$n fact, a similar argumentddressing an affidavit indicating
consent filed months after the notice of remavas filed, was considered and rejected by the
court inBedminsterwhich noted that the “unduly creagivwiew that a district court may
“ignore or allow defendants to cure defects in aceoof removal . . . has been repeatedly called
into doubt.” 2013 WL 1234958, at *6—7.

Finally, | reject theRapaport Defendants’ original pisn—to the extent that they
continue to adhere to it—thtite consent of the GIA Defendartb removal was not required
because the GIA Defendantsdhaot been properly servéd.(SeeRapaport Opp. 18-20.) In
reaching this conclusion, | note that whilésiuniversally acknoledged that a removing
defendant is not requirdd obtain the consent of a defendamib has not been served, there is a
conflict among courts with respect to whetheemoving defendant is absolved from following
the rule of unanimity based on the assertiat service on the nenemoving defendant was
improper or defectiveSee Bedminste013 WL 1234958, at *8-9 (citing case law).
Regardless, even under the approach that peamémoving defendant to avoid the rule of
unanimity based on alleged improper or defecservice on the non-removing defendant, the

Rapaport Defendants’ argumerniti $ails because the GIA Defelants were, in fact, properly

"In light of the fact that | find remand necessary regardless of Rapaport Diamond’s statug,ddtiress here the
additional argument that RapapBiamond is a nominal party SéeRapaport Opp. 14-15.)

8 During the pre-motion conferenceakitiffs’ counsel produced a “consdntservice from the GIA, Tom Moses

that was effectuated by written confirnmatidated March 29th.” (Doc. 30 at 5:8-12.) Counsel also pointed out that
the summons with notice initiated the action in State court and that “all subsequent pleadings in [the] matter were
effectuated in the state sgst pursuit to the e-filing or the e-system delivenyid. at 5:16-18.) Therefore, service

of the complaint was accomplished through e-filinigl.)( The Rapaport Defendants did not raise the alleged failure
to serve the GIA Defendants in their supplemental lettemppdar to have abandoned that argument in light of the
proof of service and representations of Plaintiffs’ counsel.

11



served.

Neither the Rapaport Defendamnisr the GIA Defendants appeardispute that the GIA
Defendants were properly served with the sumswith notice, after which point the GIA
Defendants made a demand for the complafBeelRapaport Opp. 18; PIs.” Reply  23.)
Moreover, although the affidavit gervice for the complaint incorrectly states that Plaintiffs
served the Rapapddtefendants at the address for counsel for the @dfendants, it is clear that
counsel for the GIA Defendants were properly sdrwith a copy of the verified complaint on
April 29, 2016 at the exact address given byGiwe Defendants’ counsén their notice of
demand for complaint.SgeDoc. 1-1 at 20, 122.) Indeed,ra point have the GIA Defendants
themselves raised the issue of impropevise and, at the Segahber 1, 2016 conference,
Plaintiffs indicated that thegossessed a consent to servicenftbe GIA Defendants. (Doc. 30
at 5:8-12.)

Thus, because | find that Defendants haveddibecomply with the rule of unanimity,
and that such defect is fatal, | remand this actiothe Supreme Court of the State of New York,

New York County.

12



IV. Conclusion
For the foregoing reasons, Plaintiffreotion to remand is GRANTED. The case is
hereby REMANDED to the Supreme Court of Btate of New York, New York County. The

Clerk of the Court is directed to close thetimio at Document 16 and terminate this case.

SO ORDERED.

Dated: March 31, 2017
New York, New York

Vernon S. Brodeuck
United States District Judge
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