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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

WILSON PAGAN, JR,

Plaintiff,
OPINION AND ORDER
—against- 16 Civ. 377¢ER)

NANCY A. BERRYHILL,
Acting Commissioner of Social Security

Defendant

RAMOS, D.J.:

Wilson Pagan, Jr. Plaintiff”) brings this action pursuant to 42 U.S.C. 8§ 405(Qg),
challenging the decision of the Acting Commissioner of Social Secti@ynimissionéer)
denying his application f@upplemental security incom&SSI’) and disability insurance
benefits {DIB”). Pending before the Court are the partteessmotions for judgment on the
pleadings, pursuant to Federal Rule of Civil Procedure 12(c). On July 13, 2017, Magistrate
Judge Henry Pitman issued a Report and Recommendaf&mR{), recommending that
Plaintiff's motion be granted artdle Commissioné motion be denied. The Commissioner
timely filed objections to the R&RFor the reasons stated herein, the Court ADOPTS the R&R

andgrants Plaintifis 12(c) motion and denies the Commissioner’s.
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BACKGROUND'*!
A. Procedural History

OnDecember 202012 Plaintiff filed an application for SSI benefits under Title XVI of
the Social Security Act (thgAct”), 42 U.S.C. § 138%t seq claiming thathe suffered from
cardiovascular problems associated with varicose veins in his legs, heabien® in his right
ear,scrotal swellingleft arm pain, and asthmadministrative Record*@AR”) Doc. 10at 15,

192, 214 The Social Security Administratioh§SA") denied his application oRebruary 27
2013. 1d. at109-34. Following Plaintiff s timely request foreview ofthe deniala hearing was
heldbefore Adninistrative Law Judge'ALJ”) James Kearnsin a written decision dated
SeptembeR4, 2014 ALJ Kearnsconfirmed the denial, finding that Pagan “tias residual
functional capacity to perform medium workihd waghereforenot disabled as defined under
the Act Id. at17-20. Plaintiff subsequently requested and was denied review 3As
Appeals Councilat which timethe ALJ s decision became the final decision of the
Commissioner.ld. at 1-6.

Plaintiff commenced the instaattion onMay 20, 2016,seeking review of the
Commissionés decision. Doc. 10nAugustl, 206, the Commissioner filed an answer.
Thereafter, the parties cresmved for judgment on the pleadings pursuant to Rule 12(c) of the
Federal Rules of Civil Procedur&eeDocs. 11414. Magistrate Judge Pitmassued his R&R
on July 13, 2017, recommending tiRdaintiff's motion for judgment on the pleadings be granted
and the case be remanded for further proceedings, arttiéh@bmmissioné& motion be

denied R&R at 12, 57. On July 26, 2017, the Commissiamnmeely filed written objections to

1 The Court assumes familiarity with the record and procedural histdinjsacase, and discusses here only those
facts necessary for its dispositiofithe instant motios
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the R&R. The Commissionebjectedto two of Magistrate Judge Pitmasrecommended
findings: (1) that the ALJ failed to appropriately apply the treating physician rule and tbi@lspe
technique in according littkeight to the opinion of Plaintif§ treating mental healgghysician,
and (2) that remand is warranted to permit the ALJ to obtain a ¢cempeedical evaluation of
Plaintiff's lowerleg arterialdiagnostic reportsSeeDoc. 16.

B. Facts Relevant tdPlaintiff s Mental Health

Becaus¢he Commissioné&s objections turn principally on whether there was sufficient
evidence to suppothe ALJs finding as to the severity of Plaintfmental impairmentand
whether the ALIvas required to obtain medical analysis of the finding3lahtiff's lowerleg
arterial diagnostic repatthe Court briefly reviews the record evidence reletmtiibse
determinatios. That evidence stems from three souro@sPlaintiff's treating Psychiatrist, Dr.
Antonio Alberto SancheZii) Plaintiff's own testimony before the ALand (iii) diagnostic
repors evaluating Plaintifs varicose veins The Murt reviews each in turn.

0] Treating Psychiatrist Dr. Antonio Alberto Sanchez

On March 13, 2014, following a psychiatric evaluation, Dr. Antonio AlbB&onchez
diagnosed Plaintiff with depressive disorder, anxiety disorder, and insomnia. tR&R a
AR at 342. Dr. Sanchez also prepared/adical Source Statement About What the Claimant
Can Still Do Despite Mental Impairméggt” R&R at 15; AR at 303-08. He concluded that
Plaintiff had a global assessment of functioning score of 46 to&@ating that Plaintiff had

serious symptoms or difficulty in social or occupational functiosind. Dr. Sanchez further

2The [global assessment of functioning] is a scale promulgated byntleeican Psychiatric Association to assist ‘in
tracking the clinical progress of individuals [with psychological pois] in global terms.”Kohler v. Astrue546
F.3d 260, 262 n.1 (2d Cir. 2008), quotidm. Psychiatric Ass’'n, Diagnostic and Statistical Manual of Mental
Disorders at 32 (4th ed. 2000)¥ee alsdGlobal Assessment of Functionjiidew York State Office of Mental
Health,available athttps://wwwomh.ny.gov/omhweb/childservice/.../global_assessment_functipdingrhe
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opined that Plaintiff had moderate difficulties in social functioning, had defiegnc
concentrationand had experienced repeated episodes of decompensation for extended periods.
R&R at 15-16; AR 30708. With respect to Plaintif ability to perform work related activities,

Dr. Sanchez concluded that Plaintiff haaktreme lossin his ability to“[c]omplete a normal
workday or workweek without interruptions from physiologically based symptoms’oand t
“[p]erform at a reasonable pace without an unreasonable number and length of rest’ periods
R&R at 16; ARat 306. He also concluded that Plaintgfmental impairments would cause him

to be absent from work more than three times a month. AR at 305.

Dr. Sancheturtheropinedthat Plaintiff had &marked loss” of ability to carry out
detailed instructions, maintain attention and concentration for two hour segments, aathmaint
regular attendance and sustain an ordinary routoheat 306. Finally, Dr. Sanchez concluded
that Plaintiff had mild or no loss in his ability to remember locations and work related
procedures, to understand and to carry out skionple instructios and make simple work-
related decisions.ld. Given this assessment, Dr. Sanches@ibed plaintiff psychotropic
drugs for depression and anxietg. at 15 AR at399. Subsequently, in progress reports in
April, May, and June of 2014, Dr. Sanchez found that Plaistiffentaktatus was generally
unchanged R&R at 17-18; AR at 405, 411, 416.

(i) Plaintiff s Testimony Before the ALJ

OnMay 19, 2014, Plaintiff testifieth a hearing before the ALJ. As relevant here,
Plaintiff statedthat he was last employed in December 2012 as a stockman in charge of

unloading supplies from trucks and moving them into stores for distribution. AR at 38s34.

Court recognizes that “[t]hetility of this metric is debatable, particularly after its exclusion froenfitth edition of
the Diagnostic and Statistical Manual of Mental DisordeBgltry v. Comm’r of Soc. SedNo. 14 Civ. 3977 (KPF),
2015 WL 4557374, at *3 (S.D.N.Y. July 29,1X).
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to Plaintiff's alleged diabilities, he statethat he could no longer work due to poor circulation
and pain in his legs, left arm pain, and a hearing problem, among other iss@85—-37. He
testifiedthat standing and sitting for prolonged periods of time caused paimangiag in his
legs, and that as a result he spent most of his day lying dowat 38-39. Plaintiff further
testified that he could not sit for more than 30 minutes as a time and could not walk more than
two or three blocks without stoppingle stated that heid nottake care of his grandchildren
who lived in his home, or do any housework, cooking, or shopping, and &rysléouse for
medicalappointments.d. Plaintiff also stated that he suffers from depression, anxiety, and
insomnia. Id. at 37.

(i)  Plaintiff's Lower Leg Arterial Diagnostic Reports

Plaintiff has struggled with varicose veins since at least 2002. R&R at 5; AR atr318. |
January 2003, Plaintiff underwent surgery at Westchester Square MedicaltGergat his
varicoseveins. R&R at 5. In September 2012 and February 2014, plaintiff underwent vascular
diagnostic studies at Bronx Metropolitan Healthcare Me@ealter. The September 2012
diagnostic report indicated that there were no abnormalities in Plaintiff's eghkels, but that
there was “less than 30% stenosighd “irregular plaque in the common femoral artery (20-
30%)™ of Plaintiff's left vessels.ld at 6; AR 321.The Septembe2012 report also contained a
handwritten note stating'No Blockage.” AR at321. The second study, conducitedrebruary
2014, showed that Plaintiff had plague and stenosis in the common femoral arteries of both his

right and left vesselsld. at 364.

3 Stenosis refers to an obstruction or a constrictidarland’s Illustrated Medical Dictionaryat1769 (32nd ed.
2012)
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Il. STANDARD OF REVIEW

A district court reviewing a magistrate judgd&R “may accept, reject, or modify, in
whole or in part, the findings or recommendations made by the magistrate judge.S.€8 U
8 636(b)(1)(C). Parties may raise specific, written objections to the R&RHiwfourteen days
after being served with @py.” Id.; see alsd~ed. R. Civ. P. 72(b)(2). A district court reviews
de novahose portions of the R&R to which timely and specific objections are made. 28 U.S.C.
8 636(b)(1)(C)see also United States v. Male Juverii2l F.3d 34, 38 (2d Cir. 1997The
district court may adopt those parts of the R&R to which no party has timely abjpcigided
no clear error is apparent from the face of the recbevis v. Zon573 F. Supp. 2d 804, 811
(S.D.N.Y. 2008).

This Court has the “power to enter, upon the pleadings and transcript of the record, a
judgment affirming, modifying, or reversing the decision of the Commissianewith or
without remanding the cause for a rehearing.” 42 U.S.C. § 405(g). In reviewinghadeni
disability benefitshowever, the Court may not determolenovowhether an individual is
disabled.Ratherthe Court may only reverse the AEXetermination if it is based upon legal
error or is not supported by substantial evideriResa v. Callahanl68 F.3d 72, 77 (2d Cir.
1999). ‘Substantial evidence imore than a mere scintilla. It means such relevant evidence as a
reasonable mind might accept as adequate to support a conélusiatioran v. Barnhart 362
F.3d 28, 31 (2d Cir. 2004) (quogjiRichardson v. Peralegl02 U.S. 389, 401 (1971)). If the
ALJ’s findings as to any fact are supported by substantial evidence, those fiaigings
conclusive.Diaz v. Shalala59 F.3d 307, 312 (2d Cir. 1995). If, on the other hand, thesALJ’
determinaibn is not supported by substantial evidence or contains legal error, the determination

must be reversed or remanddRiosa 168 F.3d at 77.
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1. DISCUSSION

A. Determining Disability

An individual is considereddisabled under the Act if he is unable “®engage in any
substantial gainful activity by reason of any medically determinable @ysienental
impairment which can be expected to result in death or which has lasted or candbedebgpe
last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A).
Additionally, aclaimant seeking DIB must demonstrate that he became disabled before the date
on which he was last insurett. 88 416(i), 423(a% (c)(1). In making a disability
determination, the Commissioner must considét) the objective medical facts; (2) diagnoses
or medical opinions based on such facts; (3) subjective evidence of pain or diszgiifigck to
by the claimant or other; and (4) the claimants educational background, age, and work
experiencé. Brown v.Apfel 174 F.3d 59, 62 (2d Cir. 1999 order to determine whether an
individual is disabled, the Commissioner follows a five-step sequential ewalymbcess set out
in 20 C.F.R. § 404.1520.If“at any step a finding of disability eondisabilitycan be made, the
SSA will not review the claim furthet. Barnhart v. Thomg$40 U.S. 20, 24 (2003).

At step one, the Commissioner determines whether the individual is engaged in any
“substantial gainful activity;if he is, he is not disabled. 20 C.F.R. 8 404.1520(a)(4)(i), (b). At
step two, the Commissioner determines whether the individual ls&veré impairmehthat
“significantly limits [his] physical or mental ability to do basic work activitidshe does not
have such an impairment, he is not disabled 8§ 404.1520(c), (a)(4)(ii). At step three, the
Commissioner determines whether the individual has an impairment that mespiglsrane of
those listed in Appendix 1; if he does, he is disabldd8 404.1520(a)(4)(iii), (d). If he és

not, the Commissioner will assess and make a finding about the indigicRgatiualfunctional
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capacity (RFC)—or “the most [he] can still do despite [his] limitatibrsbased on all the
relevant evidence in hisase recordld. 88 404.1545(a)(1), 404.1520(e). At step four, the
Commissioner determines whether, considering his RFC, the individual can st8l jpiashi
relevant work; if he can, he is not disabléd. 8 404.1520(a)(4)(iv), (f). Finally, at step five, the
Commissioner determines whetheonsidering his RFC, age, education, and work experience,
the individual can make adjustment to other work; if he cannot make adjustment to okyer wor
he is disabled, and if he can, he is not.§ 404.1520(a)(4)(v), (9).

In assessing the severitya claimants impairment at step two, controlling weight is
generally given to a treating physicisuopinions. This is known as the treating physician rule.
See?20 C.F.R. § 404.1527\@) (explaining treating physician rulejtalloran, 362 F.3cat 31
(noting that the treating physician rudlgenerally requires a measure of deference to the medical
opinion of a claimans treating physicidr). “When controlling weight is not given to a treating
physicianis assessment, the Alustconsider the following factors to determine the weight to
give the opinion: (1) the length of treatment relationship and frequency of exiamira) the
nature and extent of the treatment relationship; (3) the evidence in support of the og)rtiom; (
opinion’s consistecy with the record as a whole; (5) whether the opinion is that of a specialist;
and (6) any other relevant factors. 20 C.F.R. 8§ 404.1527(c). The ALJ must then
‘comprehensively set forth [Hiseasons for the weight assigned to a treating physgian
opinion.” Monroe v. Comm’r of Soc. Se6.76 F. App’'x 5, 7 (2d Cir. 2017) (quotifBurgess v.
Astrue 537 F.3d 117, 129 (2d Cir. 2008)

More specifically, vinen evaluating the severity of mental impairmethis,regulations
“require application of aspecialtechnique’ at the second and third steps of thedteg-

frameworkand at each level of administrative reviéviKkohler v. Astrue546 F.3d 260, 265
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(2d Cir. 2008)(citations omitted) Under this technique, the reviewing authonyst
“determine first wether the claimant has medically determinable mental impairmént.the
claimant is found to have such an impairment, the reviewing authority ratesthe degree of
functional limitation resulting from the impairment(s) in accordance with paradcaptvhich
specifies four broad functional areg4.) activities of daily living; (2) social functioning; (3)
concentration, persistence, or pace; and (4) episodes of decompenhtanZ66 (citations
omitted) (quoting 20 C.F.R. § 404.1520sge at0 Ornelas-Sanchez v. ColvB82 F. App’x 48,
49 (2d Cir. 2016).

B. The R&R

With respect to the portions of the R&R to which the Commissioner does not object, the
Court finds that no clear error is apparent from the face of the record and tha@opts
recanmended judgment. The Court reviews the Commissioner’s two objedeamsvo

) Objection 1: Treating Physician Rule and the Special Technique

The ALJ concluded that Plaintiff had a mental impairmbut that it “does not cause
more than minimal limitatiom the Plaintiffs ability to perform basic mental work activitigsd
is therefore nonsevere.” AR at 1k the R&R Magistrate Judge Pitmdound thathe ALJ
erred in his application of the treating physician ri@eeR&R at 41. Specifically, he concluded
that the ALJ misapplied the treating physician mydailing to consider all the factors set forth
in 20 C.F.R. 8§ 404.1527(c) whiéssignind'little weight’ to the opinion of Plaintiffs treating
psychiatrist, Dr. Sancheas to the sverity of Plaintiffs mental impairmentsid. at 4144
AR at 15 MagistrateJudge Pittman further concluded that this error affected thesALJ’
application of the special technique for the evaluation of Plamtiféntal impairmentand that

the ALJs findings in this regard were not supported by substantial evidSesR&R at 44-46.
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The Commissioner contends that the ALJ did not substitute his own opinion for that of
Dr. Sanchez, and that there is substantial evidence in the record tot shp@drJs finding.
Although the Commission@cknowledgeshatthe ALJ accordedittle weight to Dr. Sanchég
findings,seeDoc. 16at 4 (noting that the ALJ’s findings “d[o] not directly correspond to those
of any medical sour¢g the Commissioneasserts that this ia non4issue because ti#d_J
appropriately applied the special technique emusidered all the record evidence to gain a
longitudinal picture of the Plaintiff mental disabilities. But this misses the point.

“When controlling weights not given to a treating physici@nrassessment, the Ahdust
consider the” six factors set forth in 20 C.F.R. 8§ 404.152@(dgtermine the weight to give that
opinion. Monrog 676 F. Appk at 7 (emphasis added). These factors incltlethe lengtrof
treatment relationship and frequency of examination; (2) the nature and extentreitment
relationship; (3) the evidence in support of the opinion; (4) the opsmonisistency with the
record as a whole; (5) whether the opinion is that of eiglp&; and (6) any other relevant
factors. 20 C.F.R. § 404.1527(c). The ALJ must then ‘comprehensively set forth [his] reasons
for the weight assigned to a treating physi@apinion.” Id. (QuotingBurgess v. Astryé37
F.3d 117, 129 (2d Cir. 2008)As Magistrate Judge Pitmamoncluded, “the ALJ did not
consider all of thefd factors” R&R at 44. Aside from noting that Plaintiff hatbnly recently
begun seeing Dr. SancheseeAR at 15, the ALJ failed in anyayto assesshe evidence in
support of the opinion, the opinion’s consistency with the record as a whole, or even note the
physiciaris level of specialization. Such an assessment fails to consider the requioes dad
does not “comprehensively” set forth the reasons for the weight assigned tm&hre8a
opinion. This constitutes legal error and is an independently sufficient basis fongdopti

Magistrate Judge Pitmarecommendatioand remanding the cas8ee Greek v. Colvii802
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F.3d 370, 375 (2d Cir. 2015) (noting that failure to providmod reasondor not crediting the
opinion of a claimant’s treating physician is a ground for remand”) (quBtimgess537 F.3d at
129-30) Schaal v. Apfell34 F.3d 496, 505 (2d Cir. 1998p(n@; see also Rosd 68 F.3cat 77
(stating that legal error is a basis for reversing an' s\détermination)

The Courtseparately agrees witMagistrate Judge Pitmanfinding that the AL3
failure to appropriately apply the treating physician rule affected hiscapph of the spcial
technique for the evaluation Bfaintiff's mental impairment. R&R at 44. Here, Dr. Sanchez
concludedhat Plaintiff(1) had moderate difficulties in social functioning, (Bpd deficiencies
in concentration and had experienced repeated episodes of decompensation for extended
periods,”(3) experiencedextreme lossin his ability to“[cJomplete a normal workday or
workweek without interruptions from physiologically based symptoamsl’ was unabl®
“[p]erform at a reasonable pace without an unreasonable number and length of rest periods,” and
(4) hadmental impairments thatould cause him to be absent from work more than three times
a month. R&R at 15-16; AR at 15, 305-0fhe ALJ assigned little to no wéigto these
findings, instead concluding that Plaint#f medically determinable impairments of depressive
disorder and anxiety disorder” imposed no more thamiaifmal limitatiori’ on Plaintiff s ability
to perform basic mental work activities. AR at 116 contradiction of Dr. Sanchez’s findings,
the ALJ further concluded that Plaintiff haadd' limitatiori’ in the areas of social functioning,
concentration, persistence or pace and had “experienced no episodes of decompenshtion whic
have been of extended durationd. at 16.

The Commissioneassers thatin conducting the special technigtiiee ALJ grounded his
conclusionin Plaintiff's own statementsf his abilities which, the Commissioner argues,

conflict with the opinion of Dr. Sanchez. Doc. di64-5. The ALJs conclusionshowever, find

11



scant support in the record. For examfile, Commissionenotesthatthe ALJrejected Dr.
Sanches findingsthat Plaintiff had a marked loss in his ability to maintain attention and
concentrate for two howegmentdecause Plaintiff selfleported that he enjoyed reading,
watching television, and listening to the radio. Doc. 16 at 5—6. It is unclear to the Court how
this statement, without mordemonstratethat Plaintiff has'no limitatior?’ in the areasfo
concentration, persistence or pacel therefore undermines Dr. Sancbkepnclusiornthat

Plaintiff had“deficiencies in concentratiordnd sufferedéxtreme lossin his ability to work at
pace AR at 16 305-08.Likewise, the fact that Plaintiff lieewith his wife and grandchildren,
reported having stable relationshigih his children, and had never lost a job because he could
not get along with others does mwifficiently outweighDr. Sanchez findings that Plaintiff had
moderate difficulties irsocial functioning. This is particularly so in view oétbther record
evidenceelevantto Plaintiff's social functioning. To that point, Plaintgfown testimonyoted
thathedid not take care of his grandchildren who lived in his home, or do any housework,
cooking, or shopping, and only left his house for medical appointmaRsat 38-39. He also
reported having unstable relationships with his parents and siblings, AR at 3@4paaidy

noted thasince the onset of his medicalndlitionshe hadexperienced a “los[s] of social
activities [and] interest.” AR at 230. The Court concludes that on the basis of theebrefmore
the ALJ there was not substantralevantevidence supporting the ALJ’s conclusidbee
Halloran, 362 F.3d at 31 (noting that substantial evidemeeans such relevant evidence as a
reasonable mind might accept aequate to support a conclusion”) (quotation marks omitted).
The ALJ was therefore not entitled to assign little or no weight to Dr. Sasaby@nions.See

Gavazzi v. Berryhill687 F. App’x 98, 100 (2d Cir. 2017) (noting thét eircumstantial critique

12



by non-physicians, however thorough or responsible, must be overwhelmingly compelling in
order to overcome a medical opinfon(quotingBurgess 537 F.3d at 129).

The Commissioner’'seliance orMonroe v. Commissioner of Soctéairity, 676 F.
App’'x 5 (2d Cir. 2017), does not change this analysis. First, unlike here, in that case the Court
found that theALJ “complied with the dictates of the treating physician’ratel
“comprehensively explained her reasons for discounting” the opinion of the grpatsician.
Id. at 8. Additionally, inMonroethetreating physiciars own assessments contained internal
inconsistencies and outright conti@wns thereby seriously undermining the treating
physiciars opinion. Id. at 7~8. The ALJin that casevas therefore justified in giving little
weight tothattreating physiciars opinion. The alleged inconsistencies between Dr. Sarghez’
findingsand Plaintiffs statementslo not rise to thitevel.

Accordingly, the Court concludes tha{ the ALJ erred in applying the treating
physician ruleand (2) the ALJ' sletermination that Plaintiff mental impairment does not cause
more than minimal limitations not supported by substantial evidence. As noted above, remand
to the Commissionas warrantedor the reasons set forth in the R&R. R&R at 46.

(i) Objection 2: Remand for Further Record DevelopmentRegarding
Plaintiff 's Lower Leg Arterial Diagnostic Reports

Magistrate Judge Pitmamoncluded that remand was necessaproperly assessurse
practitionerEdnaDavis opinions ancbbtain a competent medical evaluation of the diagnostic
reportsof Plaintiff' s lowerleg arteries R&R at 56-56. SpecificallyMagistrate Judge Pitman
noted that the ALJ concluded that Plaintiff's varicose veins caused mintymal restriction%
because a diagnostic study of PlainsiffeinsstatedNo Blockage.” Id. at 50 AR at 321. In

the absencef medical explanatioriMlagistrate Judge Pitmaeasoned, the ALJ could not
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determine the medical import of that conclusidah. at 51. Magistrate Judge Pitmatsonoted
that the diagnostic reparidicatedthat there wa$ less than 30% stenosis noted in the common
femoral artery and™ irregular plaque in the common femoral artery 884).” 1d. (quoting

AR at 321). The ALJ failed to provide any analysis of the importance of these athegé.

The Commissioneairgues that the record before the ALJ was complete anthéhALJ
was under no obligation to seek additional information concerning the étvemity arterial
repors. Doc. 16 at 6—7. The Commissioner contends that this is so because counsetifbr Pla
testified at the hearing that the medical evidence was congpidtthe SSA fulfilled its
responsibilities to develop the record concerning Plaistiffedical historgince there were no
gaps in the recordDoc. 16 at 6 (citing AR at 27).

“Because a hearing on disability benefits is a non-adversarial proceeding, the ALJ
generally has an affirmative obligation to develop the administratived&cBerez v. Chater
77 F.3d 41, 47 (2d Cir. 1996). This duty to develop the resxtehdgo claimarts represented
by counselMoran v. Astrue569 F.3d 108, 112 (2d Cir. 2009), anctircumstances in which
the medical evidence in the records‘thadequate for [the ALJ] to determinéether [a
claimant is] disabled, Perez 77 F.3dat47 (quoting 20 C.F.R. 8§ 404.1512(e)). Under such
circumstances, the ALJ must contact the clainsdhtreating physician . . . or other medical
source to determine whether the additional information [he] need[s] is readlpbéd Id.

Here, the Court agrees with Magistrate Judgedh thathere were gaps in the record because
there was insufficient medical explanation interprethrgglower leg arterial diagnostic repart
Without such explanation th&LJ could notdeterminethe medical import of the stateméio
Blockage.” R&R at 51; AR at 325eeSmith v. Comm’r of Soc. Set5 Civ. 1473JCF) 2016

WL 1388063, at *11 (S.D.N.Y. Mar. 23, 2016]B]ecause the CT scan report simply
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documents objective findings without interpreting their practical implications, the ALJ’s
conclusion rests improperly on his lay assessment of the medical evidence.”). This is
particularly so where, as here, the September 2012 diagnostic report notes that “irregular plaque”
and “stenosis” were identified in the common femoral artery of only the left vessels, and a
subsequent, February 2014 diagnostic report found that irregular plaque and stenosis were found
in both right and left vessels. See AR at 321, 364. Neither the ALJ nor medical testimony
explained the functional impact of these, ostensibly detrimental (and worsening), findings on
Plaintiff. Because the ALJ failed to develop the record here, remand is warranted. See Moran,
569 F.3d at 112, 115; see also Scott v. Comm’r of Soc. Sec., 16 Civ. 3261 (VEC) (SN), 2017 WL
1458773, at *3 (S.D.N.Y. Apr. 24, 2017) (noting that a “gap in the record precluded a
sufficiently supported assessment [of a CT scan] by the ALJ”).
IV. CONCLUSION

Having so reviewed Magistrate Judge Pitman’s thorough R&R, the Court finds no error,
clear or otherwise. Rather, Magistrate Judge Pitman reached his determination after a careful
review of the parties’ submissions and the administrative record. The Court therefore ADOPTS
Magistrate Judge Pitman’s recommended judgment regarding the parties” motions for judgment
on the pleadings. The case is remanded to the Commissioner for further proceedings consistent
with this opinion.

It is SO ORDERED.

Dated: September 19, 2017
New York, New York

N

Edgardo Ramos, U.S.D.J.
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