DeCastro et al v. The City Of New York , et al Doc. 167

USDC-SDNY
DOCUMENT
ELECTRONICALLY FILED
UNITED STATES DISTRICT COURT DOC#:
SOUTHERN DISTRICT OF NEW YORK DATE FILED: 9/19/2019

ANGEL DECASTRO,SUSAN CALVO, and
KELLY MACON, individually and on behalf
of all others similarly situated

Plaintiffs, No. 16-CV-3850(RA)

v OPINION & ORDER

THE CITY OF NEWYORK, and THE NEW
YORK CITY TAXI and LIMOUSINE
COMMISSION

Defendants

RONNIE ABRAMS, United States District Judge:

Plaintiffs Angel DeCastro, Susan Calvo, and Kelly Macon brought this actiomsagjae
City of New York and its Taxi and Limousine Commission (together, “the Catgping that the
City’s enforcement of its regulations regarding the operation of vehicles towiolated their
constitutional rights.Plaintiffs were previously granted summary judgmenttbeir claims that
the City’s practice of seizing vehiddelonging to certain groups of vehicle owners, on suspicion
that the vehicles wellgeing operated for hire withoatlicensewasunconstitutimal. Now before
the Court is Plaintiffs’ motion to certify this case as a class action. €wlkbwing reasons, the
motion is denied.

BACKGROUND

This case’sfactual backgroundvas recountedn detail inthe Court’sprior decision

granting in part and denying part the parties’ ciosgions for summary judgmengee DeCastro

v. City of New York278 F.Supp.3d 753, 75663 (S.D.N.Y. 2017)“DeCastro 1). Familiarity
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with thatopinionis assumed. Only those facts that are relet@rgsolvingthe instant motion are
set forth in this section
l. Regulatory Background

Central to this case aregulations promulgated by the New York City Taxi and Limousine
Commission (“TLC”)governing the use of vehicles “for hire” in New York Cit§geeN.Y.C.
Admin. Code 88 1%06(b) (h). Section 1%06(b)(1) makes it a violation to knowingly operate
or allow another to operate “for hire any vehicle as a taxicab, coach . . -lorefaehicle in the
city, without first havingobtained or knowing that another has obtained a license for such
vehicle[.]” Section 19506(b)(2) makes it a violation to knowingly operate or allow another to
operate “any vehicle licensed as a taxicab . . . ehifer vehicle in the city in a manner that is
beyond the scope of the activities permitted by such vehicle’s licensé&hise provisions
respectively impose fines, imprisonment, or baththose found guilty of violatinghem“upon
conviction in criminal court.” SeeN.Y.C. Admin. Code§8 19506(b). Section 1:806(e)(1)
however, provides for civil penalties “[ijn addition to or as an alternative tpdahalties provided
for the violation of § 19-506(b)(1)]. Section 19506(e)(2) provides for civil penalties solely “[a]s
an alternative tohe penalties provided for the violation of [206(b)(2)].”

The regulations set forddditional mechanismnie enforceg 19-506(b) As is relevant here,
any officer or designated TLC employee may seize a vehicle “which he or spbable cause
to believe is operated . without a vehicle license” in violation of § BDGb)(1), or without the
appropriate license for such operation, in violatb8 19-506(b)(2).See8 19506h)(1). Unless
the charges are dismissed, “no vehicle seized pursua@tl®506(h)(1)] shall be released until
all fees for removal and storage and the applicable fine or civil péra#ypaid, or a bond is

posted. In addion, an owner’s interest in their vehi¢lerthen operated in violation o8 19-



506(b)(1) or (b)(2)is “subject to forfeiture” if the ower has been “convicted in the criminal court
of, or found liable in accordance with [§-596(e)]” for at least two such violations withan36
month periodSee§ 19-506(h)(2).
Il. Background of Related Decisions

Plaintiffs’ motion for class certification exists against the backdromobusdecisions in
this case and in Judge Caprormisor decisions irHarrell v. City of N.Y, 138 F. Supp. 3d 479
(S.D.N.Y. 2015) (Harrell 1), reconsideredn part sub nomHarrell v. Joshj No. 14CV-7246
(VEC), 2015 WL 9275683 (S.D.N.Y. Dec. 18, 20{H)arrell 1I"); Calvo v. City of N.Y No. 14
CV-7246 (VEC), 2017 WI14231431 (S.D.N.Y. Sept. 21, 2017CélIvo F); and Calvo v. City of
N.Y, No. 14CV-7246 (VEC), 2018 WL 1633565, at *3 (S.D.N.Y. Apr. 2, 201&4vo II").

A. Harrell and DeCastro |

In Harrell 1, Judge Capronheld that the City’s practice of seizingehicleswithout a
warrantwas unconstitutionahs applied tcstraightplate vehicle owners (i.e., vehiclewners
whoselicense platesire not issued by the T)Gvho had notbeen convicted ¢br found liable
for, a vidation of § 19506(b)(1) in the preceding 36 months. 138 F. Supp. 3d at48#ell |
did not address whether the City’s vehicle seizures, as applied to owners who did haae such
record of§ 19506(b)(1)violations, were constitutional. Nor did it address the constitutionality of

seizingTLC-platedvehicles for violations of § 19-506(b)(2).

1 Judge Caproni granted in part and denied in part the City’s motion to meddairell |, reaffirming her
prior holding that “the City’s policy of seizing the [straight tag] vehiclefirsf time violabrs” of § 19506(b)(1) was
unconstitutional, but concluding that two of the named plaintiffs weremiitted to summary judgment based on
“evidence that they were not first time violators when the complainsginfires occurred.Harrell I, 2015 WL
9275683, at *4. She subsequently deniedHlaerell plaintiffs’ motion to amend their complaint to add claims on
behalf of second or subsequent violators of $06(b),seeFebruary 9, 2016 Ordararrell v. City of New YorkNo.
14-CV-7246 (VEC) (Dkt. 80)as well as the claims of Angel DeCastro, whose vehicle was seized fitiantr §19-
506(b)(1) violation, but which had a TLC license pla&=eMarch 31, 2016 OrdeHarrell v. City of New YorkNo.
14-CV-7246 (VEC) (Dkt. 96) (explaining that “[t]e] case was brought on the theory that straight tag vehicles were
being improperly seized; it is too late in the case to alter the fundamesrtabprof the case.”).
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OnAugust 26, 2016, Plaintiffs DeCast®@alvo, and Macon filed the operatie®mplaint
in thisaction on behalf othe following straightplatevehicle owners whose vehicles were seized
based on second or subsequent viatestof § 19-506b)(1) within the preceding 36 monthst.C-
platedvehicle owners whose vehicles weegzed for violationsf § 193506(b)(1)(whether first
time or not) andTLC-platedvehicle owners whose vehicles were seized for violations of § 19
506(b)2). Plaintiffs asseed that the City’'spracticeof seizingthe vehiclesof such owners
violated tle Fourth and Fourteenth Amendmen@&eeAm. Compl. T 9 (Dkt. 27).

On February 3, 2017, Plaintiffs moved for summary judgment against the City based on
thar respective vehicle seizuresach of whichoccurredas a result o§ 19506(b)(1) violations.
The constitutionality of the City’s seizure practiessappliedo TLC-licensed drivers who violate
their licenses unde§ 19-506(b(2) was not adjudicatedDeCastrq 278 F. Supp. 3d at 757 n.4.
Because the vehicles of second or subsequetdtors of § 19-506(b)(1)are subject to civil
forfeiture see8 19-506(h)(2), the&City argued onts crossmotion for summary judgment that the
“forfeiture exception” to the warrant requirement appt@theclaims ofCalvo and Macos The
City, accadingly, maintained that thoseizures wereonstitutional.See DeCastrq R78 F. Supp.
3d at 769-70.

On September 30, 2017, this Court concluded that the City had “provided no evidence that
the TLC inspectors who effected the seizures at issue had any reasonabler thedisving that
[plaintiffs] had been ‘convicted’ of or ‘found liable’ for any prior violationstla¢ time of the

seizures.”Id. at 769. Because the City could not establish that its officers had probabletoause

2 Only Plaintiffs Calvo and Macon had both been found liable for violat@fn§ 19-506(b)(1) in the
preceding 36 months from when the seizures at issue occurred. DeBGastontrast, was a firéime violatorwho
was operating a TL®lated vehicle-not astraightplate vehicle—at the time it was seized. Because the vehicle had
not yet been licensed as a-fure vehicle by the TLC, however, it was not authorized to bear TL@d&elates.
DeCastro was therefore issued a summons for viol&tir506(b)(J), as opposed 8 19-506(b)(2).
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believe that the relevant vehicles were subject to civil forfeiture dh@8606(h)(2), it could not
invoke the “forfeiture exception” tihewarrantlesseizure of Calvo and Macon’s vehicléhose
plaintiffs were therefore granted summary judgment on their Fourth Amendment .2laims
Pertinent herehe Court further held that Plaintiffs Calvo and Macon had established “not only a
violation of their constitutional rights but also the “existence of a municipal policy” to
unconstitutionally seize vehicles of second or subsequent viola®k3B506(b)(1) That holding

was based on thihe undisputed evidence,” with respect to such seiztiseswingthat TLC
inspectors do not have probable cause to believe a vehicle is subject to forfeitur@ Lieder
506(h)(2).” 278 F. Supp. 3d at 772.

As previously notedPeCastro’s vehicle was seized for a fiighe violation of§ 19-
506(b)(1). The Courtthus grantedsummary judgment as to boths Fourth and Fourteenth
Amendmentlaims Indeed, the City provided no reason why the facthisehicle had a TLC
license plate altered tharrell court’s holding that warrantless seizures of vehicles based on first
time violationsof § 19-506(b)(1) were unconstitutional.

B. The Denial of Class Certification inCalvo

The plaintiffs that successfully obtained summary judgment againgityén Harrell
filed a motion seeking to certify a classstriaightplatevehicle owners whose vehicles were seized
for first-time violations o 19506(b)(1). Calvo |, 2017 WL 4231431, at *3 The courinitially
declined to certify thelassbecausélaintiffs had*failed to propose a class that [was] defined in

such a way thaveryone within it had standirigd. at *7. Hypothesizing that “[a] class consisting

3 The Court nonetheless held that the City’s {s&szure procedures for second or subsequent violations of
§19-506(b)(1) satisfied due process and thus granted Defendants’ motion foresuijudgment with respect to the
Fourteenth Amendment claims asserted by Calvo and Macon.

41n 2016,Plaintiff Harrell was dismissed from tharrell actions with prejudice for failure to prosecute and
failure to provide discovery, resulting in the opinion on the claggication motionbeing renamedCalvo v. City of
New York although the case remains captionetiasell v. City of N.Yon ECFE SeeOrder at Dkt. 160, No. 1&V-

7246 (S.D.N.Y. Nov. 14, 2016).



of registered owners who were either operating the vehicles at the time thatetteeseized or
who retrevedthe vehiclesrom theTLC might be sufficient to narrow the class to those who have
Article 11l standing,” Judge Caproni permitted the plaintiilsseek certification of a narrower
class Id.

The Calvoplaintiffs thenfiled their second motion for class certificatiseeking to certify
a class of “all registered owners of straifjiititd vehicles seized for alleged firsine violations
of [§ 19-506]from September 8, 2011 to the present who were operating the vehiclémetbé
the seizure, or who retrieved the vehicle personally or through an agentibyg f@ying and
storage fees.Calvo II, 2018 WL 1633565, at *3This time,although thecourt found that it was
“unclear whether all members of the proposed class would have standingsutri@/d] without
deciding” thatplaintiffs had defined a class in which every member had standihgat *5.
Nonetheless]Judge Caproniltimately declhed to certify the class because individual questions
pertaining primarily to proving membershipthe class-predominated over common questions
Seedl. at *8. Concluding that the City’s “credible evidence of widespread fraud in tretredigin
of vehicles that were seized for violations of3®6,” precluded a finding that there was any
“definable class that would satisfy Rule 23(b)(3),” the court denied plaintifégzion with
prejudice.ld. at *9.

C. Plaintiffs’ Class Certification Motion

On November 8, 2017, Plaintiffs in this action filed a motion seeking to certify a ¢lass o
“[a]ll registered owners of vehicles seized since September 8, 2011 for alleged second or
subsequent violations o8[19-506(b)(1)] or for any violation of Section 1806 involving a
vehicle bearing TLC license platesho were operating the vehicle at the time of the seiaure

who retrieved the vehicle personally or through an agent by paying towingoaagestee$.Pls.



Mem. at4 (Dkt. 118). On June 5, 2018, Plaintiffs informed the court that they had filed a petition
under Fed. R. Civ. P. 23(f) seeking immediate appellate review d@dh@ Il decision. This
Court subsequently stayed Plaintiffs’ class certification motiordipgnthe Second Circuit’s
decision on whether to grattite Calvoplaintiffs’ Rule 23(f) petition. After the Circuit denidlle
petition, the parties filk supplemental letters addressing if and how Judge Caproni’s ruling in
Calvoll should impact the Cotis decision on Plaintiffs’ class certification motion here.

LEGAL STANDARDS

To succeed on their motion for class certification, Plaintiffs mustsiingtasshe threshold
requirements of Article Ill standing and ascertainabilityre Petrobras Se¢862 F.3d 250, 269
(2d Cir. 2017). Plaintiffs must then demonstrate, “by a preponderance of the evid¢émaetha
of Rule 23’s requirements have been mekdhnson v. Nextel Commc'ns [né80 F.3d 128, 137
(2d Cir. 2015).

To establisiArticle 11l standing, the “plaintiff must have (1) suffered an injury iotf42)
that is fairly traceable to the challenged conduct of the defendant, and t(& likaly to be
redressed by a favorable judicial decisiorSpokeo, Inc. v. Robind36 S. Ct. 1540, 1547
(2016)(citing Lujan v. Defs. of Wildlife504 U.S. 555, 56&1 (1992). “The filing of suit as a
class action does not relax this jurettbnal requirement.”"Denney v. Deutsche Bank A&43
F.3d 253, 263 (2d Cir. 2006)n addition,“Article III's jurisdictional requirements [apply] to each
member of a classf]jno class may be certified dh contains members lacking Article Il
standing.” In re Elec. Books Antitrust Litigl2 Civ. 3394(DLC),2014 WL 1641699, at *8
(S.D.N.Y. Apr. 24, 2014).The classaccordingly, must b&defined in such a way that anyone

within it would have[Article 1ll] standing.” Denney 443 F.3d at 264 To determine whether
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Plaintiffs have done so, the Court looks to the class defirimhPlaintifs’ allegations. In re
LIBOR-Based FinInstruments Antitrust Litig299 F. Supp. 3d 430, 532 (S.D.N.Y. 2018).

The ascertainability requirementhichis a “modest threshold requirement considefs]
whether [the] proposed class is defined using objective criteria that dstalsismbership with
definite boundaries.’Petrobras 862 F.3dat269. A proposed class fails to be ascertainable only
where the “class definition is indeterminate in some &umental way.”1d.

Assuming Plaintiffs can establistianding anéscertainabilitythey must then satisfy the
Rule 23(a) requirements, whienethat (1) the class is so numerous that joinder of all members
is impracticable; (2) there are questions of law or fact common to the classe @gitihhs or
defenses of the representative parties are typical of the claims or defenses of thedl@ggsthe
representative parties will fairly and adequately protect the interests ofads SeeFed. R. Civ.

P. 23(a). More colloquially known as “numerosity, commonality, typicality and adequat
representation,WakMart Stores, Inc. v. Duke$64 U.S. 338, 3492011), “[a] class may be
certified only if,‘after a rigorous analysis,these requirements are m&oach v. T.L. Cannon
Corp., 778 F.3d 401, 405 (2d Cir. 201guotingComcast Corp. v. Behren869 U.S. 27, 33
(2013)).

In addition to Rule 23(a), the proposed class must also satisfy Rule 23(b). Herdfslainti
seek to certify a class under Rule 28b)which mandates that “questions of law or fact common
to class members predominate over any questions affecting only individudlenserand that a
class action is superior to other available methods for fairly and efficiadflydicating the
controvesy.” Fed. R. Civ. P. 23(b)(3). In conducting the superiority inquiry, courts may consider:
“(A) the class members’ interests in individually controlling the prosecution emskebf separate

actions;(B) the extent and nature of any litigation concerning the controveedglbegun by or



against class membel&}) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; arf®) the likely difficulties in managing a class actibrid.
DISCUSSION
. Standing

It is ultimately not clear to the Court that Plaintiffs have met their burden dfliskiag
that the threshold requirement of standing has been satisfied with respegirtuptbeed class, as
explained in detail below. The Court nonetheless assumes, without decidintetipabposed
class has standirfgr purposes of this Opinion.

In assessing whether a plaintiff hadicle Il standingto challenge a seizure of property
“it is theinjury to the party seeking standing that remains the ultimate fodusited States v.
Cambio Exacto, S.A166 F.3d 522, 527 (2d Cir. 199@mphasis added) Thus, although
“ownership and possession [of propemggnerallymay provide evidence of standingd contest
its forfeiture, these attributedo not necessarily confer standing. Indeedwhere theowner of
propertymerely“hold[s] title to it for somebody etS—often referred to aa“straw ownef—he
or she tiges] not. . . suffer an injury when the property is take Id.; see also United States v.
One 1982 Porsche 928, ThrB®or, License Plate 1986/NJ Temp./5348Ait6.) 732 F. Supp.
447, 451 (S.D.N.Y. 199Q)ecognizingthat, ‘especially in the world of drug trafficking and other
illegal operationg]” individuals can arrange for others to serve as the record owner of property in
an “attempt to disguise their interests in property by not placing title in their owrsriane
other words, “[tlhere must be some indicia of reliability or substance to ct#imwnership to
reduce the likelihood of a false or frivolous claififiited States v. $829,422,4861 Fed. App’x

100, 100 (2d Cir. 2014).
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A court analyzingtanding ina casecontesting the seizure of propetiys “looks beyond
the formal title to determine whether the record owner is the ‘real’ owneemyra ‘strawman’
set up either to conceal illegal dealings or to avoid forfeitu@ne 1982 Porsch&32 F.Supp.
at 451. To do soaurtsmayconsider evidence regarding who purchased the propleetgource
of funds used to do sas well as payments to maintain the prope8geUnited States v. 500
Delaware St.113 F.3d 310, 312 (2d Cir. 1997) (affirming that title holder of property was straw
owner and that the real owner “made mortgage, property tax, and insurance payneaotgitpai
bills, and maintained the property and made repairs”).

For the purposes of assessing standing Péaentiffs’ proposed classf registered owners
are analyzed in two grogpconsistent withPlaintiffs’ class definition (1) registered ownemsho
were not operating the vehicle when it was seized, but watdeved the vehicle from the TLC
either personally othrough an agenand (2)registered owneraho were operating the vehicle
when it was seizeffregistered ownepperators”).

With respect to the first grouplaintiffs’ class definition limits theegistered owner®o
thosewho “retrieved the vehicle personally or through an apgnpaying towing and storage
fees” Pls Mem. at 4emphasis added) hesepaymentsndicatethat troseregistered owners had
some financial stake in the seized vehicles, suggesting that thepatererelynominal or straw
owners—even thougtthey were not operating the vehicles when they were sesss®ne 1982
Porsche,732 F.Supp. at 45{noting that a true ownership interest in property can be demonstrated
by various means including proof affinancial stake irthe property) And to the extent these
registered owners are the true owners of the vehicles, the payment of towing agd &es
provides evidence that they suffered an infimyfact in connection with the seizureSee

Maxineau v. City of Nework No. 11:CV-2657, 2013 WL 3093912, at *11 (E.D.N.Y. Jun. 18,
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2013) (concludinghat even nominal damages unget983are “sufficient. . . redress for the
purposes of Article listanding).®> At the same time, howevethe City hassubmitted the
declaration of a handwriting expert (originally submitted to and considered IGatiie court)
attesting that the signatures of registered owners did not match acrosswhedtocuments
suggesting that at least some of these documents were.iS8egSelvin Decl. Ex. C (Dkt.133).
This evidence further suggedtsat thedocumentedegidered owner who supposedly pdfte
towing and storage feds retrieve seized vehiclesay not behe true owner of those vehicles,
andwould therefordack standing to contest thesieizure. Tk Court thus hasoncers that some
members of this subgrowgs the class may not actually have standing as the class is d&fined.
With respect toregistered owneoperator class memberBJaintiffs contend that “the
City’s interference with their use of the vehicle at the time of seizure ressddplishes india of
ownership and an injury in fact sufficient to confer standing.” PI's Mem. dt & true thata
person’s exercise of dominion and control over property is evidencéaha fideownership
interest in it, and that a@nterferencevith the useof one’spropertycan constitute amjury-in-fact
for standing purposesSee, e.¢g.500 Delaware St.113 F.3d at 312But the Cityhas presented
evidence that some registered owoperators may have been straw owners, even though they
were operating the vehicles when seizedr example, the Cithiasidentified instancesvhere
certain owneioperatorsretrieved their vehickeafter they wereseized a second time, but then

subsequently abandoned the velselfterthey wereseized a third timeSeeMurray Decl. Table

5 Of course, how to determine whether a registered owner actualljopdhe: towing and storage fees is a
more difficult question. But it is one that goes to determining meshijein the class, not standing.

8n their reply, Plaintiffs contend that the City’s focus on wheshmmgistered owner is the “beneficial owner”
of thevehicle “ignores the parameters of the class definition . . . which enceespasly registered owners . . . who
suffered some cognizable injuiny-fact, be it a seizure while they were operating their own vehicle or their
demonstrable payment (direct braugh an agent) of towing and storage fees.” Olson Mé&cIBut this misses the
point astraw owner of a vehicle who is operating it when it is seizedhor pays for its retrieval, is not injured in
either scenario because he or she is a straw ov@ez.Calvo [12018 WL 1633565at *4-5; CambioExactq 166
F.3d at 527 (explaining that a straw owner of property “do[es] not suffejuag imhen the property is taken”).
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at T 49(Dkt. 137). As explained i€alvo I, this subsequent abandonmérdises a significant
guestion of fact as to whether [the registered owner] was a straw owiaérggland therefore
never had a cognizable injury associated with the seizure of the vehi@@I8 WL 1633565, at
*4,

Plaintiffs’ class definition does not limthe group ofegistered owneoperatordo those
who actually paid the towing and storage fekiss thus possible that these registered owners (for
example, thosavho abandoned theehiclesafter a subsequent seizure) had no financial stake in
the vehicles themselveagainraisingconcernsabout the legitimacy of their ownership interest.
Even ifthe Court were to modify the class definition to limit the registered coperator group
to those who paidhe towing and storage fees, the City’s evidence of registration fmaore
broadlystill raisesa concerrthat members of this group may be norhimaners thasuffered no
injury from the vehicle seizurésin any event, because the evidence of curious ownership records
and fraud are more appropriately addressed in assessing class memberbauyrt will, as the
Calvocourt did,assumewithout deciding thiaall members of the class have standing.

II.  Ascertainability
Defendantsargue thathe proposed class is not ascertaindbtemany reasons, namely,

that Plaintiffs have failed to sufficiently define the clabst the class consists of strawrers

"To be sure, Plaintiffs acknowledge that the claims of a registered owneabahdons a vehicle after it is
seized wouldchot be part of the class. PIslem. at 4; Olson Declf 8. But this does not address those registered
owners thatid retrieve the vehicle after a second seizure, and then abandoned the vehiclsuliéeqaerdgeizure.

The claims of such registered owners withpect to the second seizure would still be part of the class as Plaintiffs
have defined it, even though those registered owners may have beernvaters for the reasons explained above.

8 As additional support for the notion that registered ovaperators may be straw owners, the City asserts
that ane John Doe was the registered owner of at least 65 vehicles whichGreeized 97 times between September
2011 and March 201%eeMurray Decl.f 21 & Ex. P.The John Doe was the driver during just ohéhese seizures.

He is thus a member of the “registered owoerator” subclass with respect to that seizure, as it occurred after a
previous § 1506 violation.The City suggests thais ownership record raises questions about the legitimacy of his
ownership interest even in the vehicle he was driving. The Court, howenet sig certain. The fact that an individual

is the registered owner of a fleet of vehicles, and was operating one of tlemthely were seized by the City, does
not on its faceestablish that the individual lacked a genuine ownership interest in tlidevieiwas driving.
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that the City has individual defenses to the seizures of putative class nierabmles and that
individualized proof is required to determine class membershiige Court agreethat Plaintiffs
havefailed to sufficientlydefine the classut only insofar as they have not included an end date
to the proposed class period. The remainder of Plaintiffs’ arguments do not bearoadtien
of ascertainabilitybut rather on whether common questions predominate over individual ones.

Plaintiffs have defined the class based on objective crifesiae a member of the class,
person must be (1he registered ownef: astraightplate vehicle that was seizbg the Cityfor
a second or subsequent violation8af9506(b)(1), or a TLGplated vehicle that was seized for
any violation of§ 19-506 (2) who paid towing and storage fe#s retrieve the vehicle either
themselvesr through an agentThe challenge#laintiffs may face in establishing that the
actually paid for the towing and storage fessd that the relevant seizure was unconstitutjonal
“more clearly weigh on the burden of identification, not the possibiliBgyal Park Investments
SA/NV v. Deutsche Bank Nat'l Trust C2018 WL 1750595at *10 (S.D.N.Y. Apr. 11, 2018)
(emphasis omitted)

As for the relevant time period, however, Plaintiffs define the class pexibeginning in
September 8, 2011, but they do not specify a cleardatel This precludes a finding that the
ascertainabily requirement has been m&ee, e.gBauerRamazzani v. Teachers Ins. & Annuity
Ass’n of AmericaCollege Retirement & Equities Fun2b0 F.R.D. 452, 462 (S.D.N.Y. 2013) (“An
end date for the class period is necessary so the class members can be preseathedscer
(quotation omitted) For the purposes of this Opinion onllge Court willselect the date that the
Complaint was filed, May4 2016, as the erghte. SeeHart v. Ricks NY Cabaret Irit, Inc., No.

09 CIV. 3043(PAE), 2013 WL 11272536, at *5 (S.D.N.Y. Nov. 18, 2@ti#ng cases in which

district courts used their discretion to set an date for a class period, including the date the
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Complaint was filed). Having established a fixed temporal limitation, the clagsowvs
ascertainable.
lll.  The Statute of Limitations

The City is correctthat Plaintiffs’ proposed class period is impermissibly overbroad
becausé encompasses claims that are barred by the statute of limitations.

Plaintiffs’ class periodas previously noted, begins on September 8,.2B11 thestatute
of limitations for§ 1983 claims, which is governed here by New Y8t&te law is threeyeas.
See Smith v. Campbelf82 F.3d 93100 (2d Cir. 2015). Plaintiffs filed this action on May 24,
2016. Theynevertheless argue thaursuant ttAmerican Pipe & Constr. Co. v. Utai14 U.S.
538 (1974)the filing of the Harrell actionon Septembe8, 2014, tolled the statute of limitations
for laterfiled putdive class actions on behalf of all persons encompassed by theHiaitiail
complaint. The Supreme Courecently clarified howeverthat “American Pipaloes not permit
the maintenance of a follean class action past expiration of the statute limoitat” China
Agritech, Inv. v. Reshl38 S. Ct. 1800, 1804 (2018ather, American Pipeaddresses “only
putative class membengho wish to sue individuallfter a clasgertification denial.”Id. at 1806
(emphasis added) (holding that a putative clapsasentative could not bring his claims as a new
class action after the statute of limitations expirédd)e claims ofll putativeclass members here
that arose prior to May 24, 201&e therefore not subject f&anerican Pipeolling. °

Plaintiffs separately argue that equitable tolling should applthe claims of second or

subsequent violators & 19-506(b).The Court disagreesThe thrust ofthe equitable tolling

9 The initial complaint inHarrell addressed the seizure of vehicles based ontifinst violations ofg§ 19-
506(b) in connection with the use of a vehicledasinlicensed taxi,” and therefore did not encompass vehicles seized
for first-time violations of§ 19-506(b)(2). Nor would putative class members here whose vehicles eized for
second or subsequent violationssdf9-506(b)(1) have been a part oktHarrell complaint and thus, the claims of
those plaintiffs existing prior to May 24, 2013, would be tinaered even under Plaintiffs’ erroneous application of
American Pipe.
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doctrine ‘s that a statute of limitations does not run against atgfavho is unaware of his cause
of action.” Lopez v. Nassau Cty. Sheriffs DepNo. 1#CV-3722 PRH) (GRB), 2018 WL
3321430, at *4 (E.D.N.Y. July 5, 2018yuoting Cerbone v. Irit Ladies Garment Workers
Union, 768 F.2d 45, 48 (2d Cir. 1985)The party seeking tinvoke equitable tollingmust
demonstrate that they “acted with reasonable diligence during the time [pleeigdeek] to have
tolled,” and must “prove[that the circumstances are so extraordinary that the doctrine should
apply.” Zerilli-Edelglass v. N.Y.C. Transit Autl333 F.3d 74, 881 (2d Cir. 2003)see also
Lopez 2018 WL 3321430, at *5 (E.D.N.Y. July 5, 2018iting cases permitting equitable tolling
claims based on mental or physical impairments of plaintiffs that prevented ritvanhdndling
their legal affair@nd noting that “only in a limited number of cases do extraordinary circumstances
exist” that warant equitable tolling

Here, Plairtiffs request equitable tolling on the ground that they “only learned of the
uniform application of Defendants’ seizure program regardless of prior camactvhen the
summary judgment motion i@alvowas briefed.” B. Reply Mem. at 9. Essentially, they seek
tolling of theclaims of second or subsequent violattescause they were unaware that the City
would not be able to prowat its officers hagirobable caust seize the relevanthicles until
after discovey in the Harrell cases. But whetherPlaintiffs wereaware of he City’s probable
cause (or lack thereof) as to the seizures at issugelevant to whethethey had “actual
knowledge of the facts that comprise [their] caus[e]s of attiGrerbone 768 F.2d at 48The
absence of probable cause is not partlanBffs’ prima facieFourth Amendment claimsather,
the existence of probable causgart ofthe City's affirmative defenseSee U.S. v. $557,933.89,
More or Less, in U.S. Funda87 F.3d 6639 (2d Cir. 2002) Plaintiffs thusfail to offer any reason

why they could not have asserted the claims of second or subsequent violators whetialey ini

15



filed theHarrell casethat could justifyequitable tollingSee Levy. BASF Metals LtgdNo. 1:15-
cv-7317GHW, 2017 WL 2533501, &8 (S.D.N.Y. June 9, 2011declining to apply equitable
tolling where plaintiff claimed that she was not aware of cedafendantsiwrongdoinguntil a
class action complaint was filed in another daseauséshe did not learn anything new about her
injury or any potential claims supporting remuneration for her injury” fratdabmplaint). Absent
extraordinary circumstancewhich Plaintiffs have not allegethat could explain whyhey did
not asserthe claims of second or subsequent violatofg 19-506(b)when they were aware of
those class members’ injuriesjuitable tolling is not warranted.

Accordingly, theclaims of proposed class members existing befkdag 24, 2013are
barred by the statute of limitatiansThe Court willnow consider whether Plaintiffs’ proposed
class,with the class period modifieid begin onMay 24, 2013and encon May 24, 2016meets
the certification requirements.

IV.  Rule 23Analysis

Plaintiffs havemet the numerosity, commonality, and typicality requirements, and the
Court assumesggainwithout deciding, that adequacy of representation is also satisfied. The
proposedclass nevertheless fails to satisfy the predominaneguirement of Rule 23(b)(3)
Plaintiffs’ motion isthus denied on that basi

A. Numerosity

Numerosityunder Rule 23(a)(lis presumed satisfied when there are more than 40 class
members. See, e.gShahriar v. Smith & Wollensky Rest. Grp., Jr659 F.3d 234, 252 (2d Cir.

2011). Plaintiffs estimate thathe class is comprised of at most 14,000 seizaméelspresumably

16



thousands of registered owné?fsAlthough the Cont has narrowed the class periodbegin on
May 24, 2013, the City does not contest numeroBigintiffs have met this requirement

B. Commonality

To establish commonalitynder Rule 23(a)(2)Plaintiffs must show thatlass members
“have suffered the same injury” and thia¢re is at least one question common to the thatss
capable of “claswide resolution.'WaklMart, 564 U.S. aB50. A question is common to the class
“if it is susceptible to generalized, clasgle proof.” In re Nassau Cty. Strip Search Casé81
F.3d 219, 227 (2d Cir. 2006)I('re Nassau Ct}).

Plaintiffs have established commonalityhe proposed class members have allegedly
suffered the same injurieprimarily, the payment of fegesas a result of “a specific policy
promulgated by Defendants, namely that Defendantsstablished a practicef seizingvehicles
for violations of§ 19-506(b)without a warrant Common questions of law and fact therefore exist
because “the claims of the proposed class stem from the same alleged uncoastitortiduct of
the defendants.Stinson v. City of New YQrk82F.R.D. 360, 370 (S.D.N.Y. 201ommonality
satisfied where plaintiffs challenged the constitutionality of the NYPD’s allpgecticeof issuing
summonses without probable cause in order to meet quota requirenteistglue thathis Court
has alredy held that“the undisputed evidence shows that TLC inspectors do not have probable
cause to believe a vehidleperated or owned by a second or subsequent violagot #606(b)(1)]
is subject to forfeiture undés 19506(h)(2),” renderingthose class embers’vehicle seizures

unconstitutionalDeCastro | 278 F. Supp. 3d at 772. Bilte Court must still consider common

10 plaintiffs have submitted quarterly reports that the TLC producedamitsLg 19-506(m) which indicate
that over 24,000 summonses for vehicle seizures were issued betwéenrthejuarter of 2012-not of 2011, as
Plaintiffs state—and the first quarter of 2016 eeGallagher Decl. Ex. 2 (Dkt. 128). Plaintiffs estimate thatd1000
of those seizures are not part of the class because they were associatediglitipktte firsttime violations 0819
506(b)(1).
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guestions—even if they have already been resolveddriainPlaintiffs favor—in the class action
analysis. SeeGulino v. Bd. of Educof City Sch. Dist. of City of New YorKo. 96 CV
8414KMW), 2013 WL 4647190, at *6 (S.D.N.Y. Aug. 29, 2018)e also In re Nassau Cty61
F.3d at 227 (requiring that common question of the constitutionalitiefendant’s strip search
policy be considered in the Court’'s commonality analysis even though defdmath already
conceded the policy was unconstitution&)mply put, “[t]his cases faes, at a minimum, a
common question as to the legality of Defendants’ vehicle seiz@ab/o II, 2018 WL 1633565,
at *5 n.18. @mmonality istherefore satisfied.

C. Typicality

Typicality under Rule 23(a)(Fxists“when each class member’s claimsas from the
same course of events, and each class member makes similar legal argumeone thep
defendant’s liability.” Vincent v. Money Stoye304 F.R.D. 446, 455 (S.D.N.Y. 2015)
(quotingMarisol A. v. Giulianj 126 F.3d 372, 376 (2d Cir. 1997). In analyzing typicatite
Court looks “not at the plaintiffs’ behavior, but rather at the defendant’s actidrwt Worth
Emps. Ret. Fund v. J.P. Morgan Chase &,@G0.1 F.R.D. 116, 132 (S.D.N.Y. 2014).

Plaintiffs haveestablishedypicality. As previously noted,he class members’ claimasise
from the sameourse ofevents—hamely,the City’s seizure of vehicles for which they were the
registered owneiand for which they had to pay towing and storage febaue thenretrieved.

The City argueghat class members who violat®d 9-506(b)(2) are not similarly situated
to class members whose vehicles were seizedsdoond or subsequent violations f19-
506(b)(1) In support of this argumenit, contendghat unlike registered owners of unlicensed
vehicles, the owners afLC-licensed vehicles hav (1) “voluntarily consented to the agency’s

strict oversight and (2) fulfilled “requirements pertainingotinsurance and other financial
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responsibilities Defs Mem. Opp. at 16. The City does not explain, howewdry these
differences would impadPlaintiffs’ Fourth Amendmenargumentswith respect to the City’'s
seizure of vehiclethat arepremised on vilationsof § 19-506(b)(2):*

It is true that no Court has yet to address whether the application of the f@izise
policy, as codified in§ 19-506(h{1), to enforceviolations of § 19-506(bj2)}—as opposed to
(b)(1)—is unconstitutional. Indeed{arrell addressed only the constitutionality of the City’s
seizure oftraightplatevehicles forfirst-time violations of§ 19-506(b)(1) DeCastro laddressed
the sameonly for second or subsequent violations8af9-506(b)(1)and forfirst-time violations
of § 19506(b)(1) forTLC-plated vehicles But a noted, the typicality inquiry focuses on the
nature of the putative class members’ claims, and whether they arise from theaase of
conduct. It does not require a uniform finding of liability as to every alasmsber prior to
certification. Cf. Waggoner v. Barclays PL@75 F.3d 79, 88, 107 (2d Cir. 2017) (affirming
certification of class prior to judgment of liability). The fact that a liabilitted®mination has not
been made as to a subset of the putative class members is, in the Court’'s vieug amores
appropriately addressed in the predominance requirement. Typisadtsfiechere becausél)

the namedPlaintiffs seek to hold Defendants liable for the same conduct that is the basis of the

1 Thereis a difference in the probable cause analysis between class members who-tareefiristlators of
§ 19506(b)(1) or(2), on the one han@nd class members who are second or subsequent violators of eithgipprovi
on the other hand. The vehicles in the latter group are subject to civitioefande8 19-506(h)(2), leaving open
the possibility that such an exception to the warrant requiremenespphereas the vehicles in the former group are
not. But it isultimately the City’s burden of demonstrating whether a particulackebeizure based on second or
subsequent violations & 19-506(b)(1) or (b)(2) was based on a reasonable belief that the vehiclesubea
civil forfeiture. See U.S. v. $55733.89 287 F.3d at 89. Thus, the difference betweenins¢ violators of§19-
506(b)(2), and second or subsequent violatoi$ 1#506(b)(1) or 19606(b)(2), suggests a difference in the City's
available defenses for the seizures, not a difference in whether the claimaseotlass members “arise from the same
course of events.”Cf. Moreno v. Deutsche Bank Americas Holding CoNo. 15 CIV. 9936 (LGS), 2017 WL
3868803, at *7 (S.D.N.Y. Sept. 5, 201(fypicality satisfied where named plaintiffs, wiere current or former
participants in certain 401(k) plans, sued defendants for mismaeagief the plans under ERISA, including plans
for which they were not participants even though absent class mewdre)s
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claims of all class memberand(2) the 8 19-506b)(2) violatorsmakethe same legal arguments
with respect to the constitutionality of the seizures ag th@-506b)(1) violators.

D. Adequacy of Representation

“Adequacy of representatias evaluated in two ways. . by looking to the qualifications
of plaintiffs’ counsel; and. .by examining the interests of the named plaintiffSlores v. Anjost
Corp, 284 F.R.D. 112, 1289 (S.D.N.Y. 2012) (citin@affa v. Donaldson, Lufkin & Jenrette
Sec. Corp.222 F.3d 52, 60 (2d Cir. 2000)). AlthougliRtiffs’ counsel isqualified to represent
the classit is less clear whethd?laintiffs have satisfied thebburdenof demonstratinghat the
same is true for the named PlaintifiBecause the Court ultimately concludes that the proposed
class fails to satisfy Rule 23(b)(3)pwever,it will assume, without deciding, that the named
Plaintiffs are sufficient class representatives.

1. Class Counsel

First, he Cityargues that Plaintiffs¢ounsel lacks the requisite qualifications to represent
the classin addition to questioning Mr. St. Laurent and Mr. Ackman’s experience, the City notes
that the Court previously had to order Plaintiffs Calvo and Macon to provide witness contact
information requested by Defendantever counsel’s objectiorsandthatcounsek motions for
class certification in th€alvocasesvere unsuccessfulThe Court is not persuadeAlthough it
is undisputed thatir. St. Laurent has not previously beprersonally certified as class counsel,
and that Mr. Ackman’s experience as class counsel is limited,fitmejrHarris, St. Laurent &
Chauwdhry LLP, has substantial litigation class action experier®eePl's Reply, Harris Decl .|
5-8. Moreover, based on the quality of the advocacy of Plaintiffs’ counsel to date, the Court is

satisfied that counsel is sufficientlgualified, experienced and generally able to conduct th]is]
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litigation.” Maliarov v. Eros Int'l PLC 15-CV-8956 (AJN),2016 WL 1367246, at *6 (S.D.N.Y.
Apr. 5, 2016).

The City further alleges that Mr. Ackman has falsely represented his atdies
experience to other federal judgasd that one federal judge noted at oral argument in another
matter thathe hadfalsely characterizethe holding of a case in his briefingdt is true that Mr.
Ackman filed declarationi® two unrelatedasesttesting that he was “lead counselpnior class
actions—even though not every one of thqs#or actions was certified as sudihile each of
themwaseither brought as putativeclass action, or had a class certification motion penaing
some pointMr. Ackman’sdeclarationgouldhave been more precideis also true thaanother
federal judgeemarkedon the recordhat Mr. Ackman had mischaracterized the holding of a case
in his submissionsBut while Defendants’ concerns are natirely without merit absent more
compelling evidence odiny prior unethical conduetand considering that similar evidence has
not been produced with respect to hiscooinsel in this caseMr. Ackman will not be disqualified
on the current record

Finally, the Cityargues tht Mr. Ackman has a conflict of interest with those members of
the class that operate black cars such as Uber and Lyft. Mr. Ackman represeaili®miaci
owners in other lawsuits against the TLC and the, @ikych allegdan partthat the City’s decisin
to allow Uber vehicles to operate in New York Gitgs unlawful(seeSelvin Decl., Exs. S, U, V,
W). The Citythuscontends that Mr. Ackman’s representation of Uber drivers here is prohibited
underRule 1.7 ofthe New York State Rules of Professional rdact. Nothing in the record,
however, supports a finding thite relief Mr. Ackman seeks in those actienshich includes
compensatorynd punitive damages against the Sig adverse to the interests of Uber drivers

here The Cityalsocites no authority in which a court disqualified an attorney under Rule 23 due
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to an alleged conflict based on representing different plaintifismnelatedactions against the
same defendantsTo the extent Mr. Ackmaseekslamages from the same defendants in different
actionsmaysuggest that the “plaintiffs are theoretically in competition with one anothexdeae
on their judgments,” such a conflict can bevigted in the damages phase ofsaproceedings,
if necessary'? See Seijas. Republic of Argentina@06 F.3d 53, 57 (2d Cir. 201®laintiffs have
met their burden of demonstrating the adequacy of class counsel.

2. Interests of Plaintiffs

In assessing whether the named Plaintiffs can adequately represent théhel&s,rt
considers “whethethereis aconflict between thénteress of the named plaintif§] and therest
of theclas$,]” and ‘wWhether the named plain{i§] have sufficient knowledge of the factq tifeir]
claim[s].” SeeJackson v. Bloomberg, L,R298 F.R.D. 152, 164 (S.D.N.Y. 2014).

a. Intra-Class Conflict

At this stage of the litigation, the existence of irtlass conflictif any,wouldnot preclude
a finding that the nameBlaintiffs can represent the interests of the absent class menibers.
defeat a motion for certification, intidass conflicts “must be fundamentah re Flag Telecom
Holdings, Ltd. Secs. Litigs74 F.3d29, 35(2d Cir. 2009), and not “hypothetical and speculative
Cokely v. N.Y. Convention Ctr. Operating Cofyo.00 Civ. 4637 (CBM), 2004 WL 11531, at
*8 (S.D.N.Y. May 21, 2004).

The City contends that, since the nan®alntiffs were issued summonses for violations
of 8 19-506(b)(1)their interests are not aligned wittass membensho received summonses for

violations of § 19-506(b)(2). In the City’'s vielwecause unlicensed fbire vehicleowners (i.e.,

12 Moreover, “most courts . . . have dited the defendants to bring any ethical complaints they have in the
proper legal disciplinary forums and have not barred class certifisajimunded on any determination of the merits
of such ethical complaintsl Newberg on Class Actior§3:78 (5th ed2018) (citing cases).
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the§ 19-506(b)(1) violators) “stole trips, customers, and income from licenséitéovehicles,”
(i.e., the§ 19506(b)(2) violators)those classiembers have conflicting interesButthe interests

of 8 19-506b)(1) and (b)(2) violatoraith respect to the outcome of this litigatiare nonetheless
aligned—both groups seek to hold the City liable fahicle seizuresind the success of each
groups claims does not impact the othe3ee In re Flag534 F.3d at 3637 (affirming decision

to permitplaintiffs with claims for violatios of the 1933 Securities Exchange Act to represent and
proceed in the same class as plaintiffs with claims for vaiatf the 1934 Securities Exchange
Act where district court had concluded that the “the two sets of claims are mgriste to each
other because proof of one does not negate an essential element in the“other”).

Additionally, there isno proposed kass settlement “reflect[ing] essential allocation
decisions” between th&19-50€b)(1) and (b)(2) violators which the lack of a representative of
the (b)(2) class members could render their representation inade@iafenchem Prods. Ingc.
521 U.S. at 627hplding that, in a class action settlement, class members with manifested injuries
from asbestos exposure could not represent class members who were exposestds bsbhad
yet to be injured becaeas‘for the currently injured, the critical gopla]s generous immediate
payments” which “tug[ged] against the interest of expesuaig plaintiffs in ensuring an ample,
inflation-protected fund for the futurg”In any eventif thereweresuch a settlement pendirthe
Court couldresolve the issue by certifyirgsubclass o 19506(b)(2) violators and appoing
their own counsel to ensutbeir adequate representatio®eeFed. R. Civ. P. 23(c)(5)n re

Literary Works in Elec. Databases Copyright Liti§54 F.3d at 250.

B To be sure, the district court had analyzed the purported conflict between theotwps of plaintiffs in
the context of typicality. On appeal, however, the Second Circuit notesithaéspect tdany antagonistic interests”
between the two groups of plaintiffs, insofar as the plaintiffs wlaims under the 1934 Act would have to prove loss
causation, while those with claims under the 1933 Act would not, fferaffice did not “constitute the type of
‘fundamental’ conflictthat renders the class uncertifiable” under grounds of inadequate represehtatioRlag,
574 F.3d at 35.
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b. Knowledge and Credibility of Named Plaintiffs

Although the requirement that the class representhtive knowledge of the facts of the
case is a “modest one,” the Court cannot certify a class representatieetidyerhave so little
knowledge of and involvement in the class action that they would be unable or unwilling td protec
the interests of the class against the possible competing interests of attodlneye Namenda
Direct Purchaser Antitrust Litig.331 F. Supp. 3d 152, 203 (S.D.N.Y. 2018V here the court
finds the class representative is not credible, adequacy of representatisend Dupler v.
Costco Wholesale Corp249 F.R.D. 29, 41 (E.D.N.Y. Jan. 31, 2008) (citilgne v. Wolf 702
F.2d 400, 403 (2d Cir. 1983)).

The Courthas oncerngthat the named Plaintifisay not besufficiently knowledgeable
and credible to represent the clagsor exampleDeCastrotestified that he did not review the
Complaint before it was filechor Plaintiffs’ initial disclosuresbefore they were served on the
City. See Scottv. N.Y.C. Dist. Council of Carpenters Pension P2dn+.R.D. 353, 356 (S.D.N.Y.
2004) (declining to find a named plaintiff could represent a class based in part on himvimgf]ha[
sea the complaint prior to his deposition”)Compounding this concerrPaintiffs have not
included any deposition testimony in their reply to rebut the City’s argument thaadde@oes
not havesufficient knowledge of the case to be an adequate repaisensuggesting that he
might simply & “the willing pawn of counsel.”In re Monster Worldwide, Inc. Sec. Litig51

F.R.D. 132, 136 (S.D.N.Y. 2008j.

% The City also suggests that DeCastro is not a class member at all, or abteagtresentative of class
members, because he “was not a mldtiviolator of . . . 1%06, nor was he driving a licensed vehicle that was
permitted to have T&LC license plates on it.” Delféem. Opp. at 19. But the class definition clearly includes
registered owners of vehicles seized “&my violation of Sectionl9-506 involving a vehicle bearing TLC license
plates.” PlsMem. at 4 (emphasis added)hus, if DeCastro paid the towing and storage fees to retrieve higevehic
he is a member of the class.

24



As to Calvoand Maconthe City arguethat their deposition testimony demonstrates
neither & sufficientlycredible to serve as a class representative. The City further éngt@alvo
and Macon’spurported failure to cooperate in discovergves that they cannot fulfill their duty
as class representatives to comply with discovery requeStvo and Macon’s deposition
testimony, which attesthat they were not operating their vehicles for hire, but were merehggivi
rides to friends, even though they eventually pled guilty to their summaonagsaiseguestions
about their credibility SeeSelvin Decl. Exs. M, QAnd Macontootestified that he did not review
the Amended Complaint before it was file8eeSelvin Decl., Ex. Q at 117-10.Since the Court
declines to certify the class on other grounds, however, it need not decide whetbity tiees
demonstrated that the named Plaintiffs are adequate representatives.

E. Predominance

The essence of the predominance inquiry under Rule 23(b)(3) is whether proposed classes
are“sufficiently cohesive to warrant adjudication by representatidmigen Inc. v. Conn. Ret
Plans and Tr Funds 568 U.S. 455469 (2013) A putative class satisfies this requirement if (i)
“resolution of any materidlegal or factual questions. . can be achieved through generalized

proof,” and (ii) “these [common] issues are more substantial than the issuestsotily to
individualized proof.” Petrobras 862 F.3d at 270 (alterations in original) (quotMgzzeév. The
Money Store829 F.3d 260, 270 (2d Cir. 2016)). This analysis requires district courts to weigh the
prevalence of individual questions (i.e., questions where “members of a proposedliitiased
to present evidence that varies from member to beefjp against commorguestions (i.e.,
guestions where “the same evidence will suffice for each member to make a prirslaciaoey

or the issue isusceptible to generalized clasile proof”). Id. In other words, the Court asks

“whether issuesusceptible to generalized proof outweigh individual isSudshnson v. Nextel
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Comms. InG.780 F.3d 128, 138 (2d Cir. 201&uotation omitted) This assessment is “more
gualitative than quantitative and must account for the nature and significancih@fmaterial
common andndividualissues in the casdri re LIBOR 2018 WL 1229761, at *@lterations and
guotations omitted).

In this casgindividual questions pertaining class membership eligibilifyto proving
liability in light of the City’s potentialdefensesand to damages, compel the conclusion that
common questions do not predominate over individual ones.

1. Proving Class Membership

Courts in this Circuit have recognized that the extent to whicarmdening whether
someone is a member of a class requinesvidualized inquiryis an important factor in the
predominance analysislf too much individual inquiry is required to determine whether someone
is a member of the class, then a cawotld find that class issues do not predominate over
individual issues Voge| 2017 WL 4712791, at *&ee alsoPetrolras, 862 F.3d at 268 (noting
that the issue ofwhether classesréquire highly individualized determinations of member
eligibility” belongs to the predominance requiremenflssessing membership eligibility in
plaintiffs’ proposed classspecifically, whether a putative class member paidtéiaeng and
storage fees-entails individualized inquiryAnd in light of the City’s evidence ofegistraion
fraudand straw ownershjgliscussed further below, proving that registered owaetsally paid
the towing and storage feder many putative class membensl| be no easy feat.

a. Registered OwnerdJsing Third -Party Claimants

First, as to registered ownesdo were not driving the vehicles when they were seized,

and whopurportedly authorized thirdarties to retrieve their vehicles, the Court is not satisfied

that the thirdparty authorization form establishes that the regst®wner paid the towing and

26



storage fees This isbecause the Citlgas submitte@vidence that these forms were forg8de
Murray Decl. 11 3234, Selvin Decl., Ex. C. For example, the analysis of the City’s seizure records
shows that some thirplartyclaimants used the same thpdrty authorization form (i.e., including
the same datefore than once to pick up different vehictesdifferent datesSeeid. Sometimes
the signature of the purported registered owner diffeheinatically across the thirgharty
authorization forms; and sometimes the signature on the veieigistration forms differed
dramatically from the purported signature of the registered owner on th@a#nigdauthorization
forms Seeid. Thosedifferencegaise questions about thalidity or reliability of the forms as
evidence of genuine ownership interest in, and of financial injury associated watkeized
vehicles

Additionally, the City has presentedvidence that some of these registered owners are
straw ownerswhomay not haveadvanced their own fees to retrieve the vehicles required for
class membership. In one instance, a vehicle seized three times was registemthtDeelat
the time ofthe first seizure, but was then registered to a corporate entity at the tineeseicond
and third seizures; the same John Doe retrieved the vehicle after each, $eimaver, using the
same thirgparty authorization formSeeMurray Decl  36.This suggests that the transfer of
ownership to the entity was illusory, and that the funskdto retrieve the vehiclenaynot have
come from the entitySome individuals also served as serial tpiadty claimants for the same
registered owner of multiple iiecles See d. §25-27.A significant number of seized vehicles
with outof-state registration addresses were similarly retrieved only byghntg claimants, and
the registered owners of those vehicles never operated them at the time iziiiee See idf 35.
While not determinative, th too may suggest thatertainregistered ownearlacked agenuine

interest in the vehiclesaising questions about whether they actually paid the towing and storage
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fees In light of this evidence, relying ondlCity’s records alone to determine who actually paid
the towing and storage feedl not suffice ®
b. Registered Owners who Personally Retrieved the Vehicles

Second, as to registered owne&rso were not operating the vehicles when they were
seizedputwhopersonally retrievethevehicles, the City’'s evidence of straw ownerdiipilarly
raises doubts that these owners would have advanced theifuadsito pay thefees Some
registered owars, for example, after being found guilty o 49506(b)(1) violationtransferred
their vehicles to a certain John Doe who is the registered owner of at |leabi@Bs. SeeMurray
Decl. T 23. Although this John Doe would retrieve the vehicles aftesecond or subsequent
seizure, they were nonetheledisven by the original registered owners at the time of those
seizures. The seemingly illusory transfer of ownership to this John Doe, couthiedenfiact that
he is a prolific registered ownanay suggesthe is a straw owner, even though he personally
retrieved the vehiclesSeeMurray Decl.|37-40. As suchthe registered owner may very well
not have been the one to pay to retrieve the vehicles.

While aedit card records or bank statementsldsufficeto prove who paid theowing
and storagéees,the City’s records reflect th#ttey were more commonly pailalcash Although
a putative class member could submit a sworn affidavit testifying that he or she @éégshas
Judge Caproni préausly recognizedsee Calvo,12017 WL 4231431, at *5 n.1€he factfinder

would still needto analyzethe individual affidavits. Moreoverto the extent the City contested

5 The City also maintains that some instances in whichtergis owneoperators authorized third parties
to reclaim the vehicles are “questionable.” Murray D§el6. Specifically, it provides an example of a vehicle
registered in Philadelphia in which the registered owner operated the valriclg tivo seizues, but used a third
party both times to reclaim the vehicle. The City argues that this exaimglgshect” because the vehicle registration
address is the same as that of another putative class memnbdebecause the two thipdrty claimants are also
registered owners of other vehicles that were seitédBut it is not clear to the Court that those facts necessarily
suggest that the registered owners did not pay the towing andesteesgor otherwise lacked a legitimate ownership
interest in the Meaicles.
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the credibility of a particular affiartwhich is likely, giventhat manyputativeclass members
appear tabe involved in theillegal business of unlicensed fbire vehicle operatiorsmore
process would be required before a final conclusion that the affiant is a mentieclaiss could
be made.

It is true that the Citynas iown that they possess copiesvafious documentsthe
summonses issued to registered owners, vehicle seizure noticqeteaseé formsandreceipts of
payments of towing and storage feeshich can show who picked up the vehiftiem thetow
pound,the anount they paid to retrieve the vehicédthe method of payment use&eeOlson
Decl. 1 4. Nevertheless, fomanyputative class membensstablishing membership in the class
will require sworn affidavits And becauseheircredibility is put into dobt bythe City’s evidence
of fraud, theindividualized inquiries entailed in determining whettlerseregistered owners are
legitimateclass members, threaten to predominate over the common questions of.li@bdgity
Mazzej 829 F.3dat 270 (finding plaintiffs failed to meet predominance requirement where “the
factfinder would have to look at every class members’ loan documents to determine who did and
who did not have a valid claim”Royal Park Investments SA/NV v. Wells Fargo Bank, N@.
14-CV-09764 (KPF)(SN), 2018 WL 739580, at *14 (S.D.N.Y. Jan. 10, 2018) (noting absence of
“classwide proof’ as to which putative plaintiffs had litigation rights as requiredcfass
membership “militates against a finding of predominance with detgassues of who actually has
a claim”). Proving class membershifhus requires additional evidence to establish that the
registered ownergaid the towing and storage fees.

2. Individual Liability Defensesand Damages
The extent to which Defendantmve liability defenses that are unique to certain class

memberdgs also an important factor in the predominance analy®&e In re Visa Check/Master
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Money Antitrust Litig.280 F.3d 124, 129 (2d Cir. 2001). Ithough adefensemay arise and may
affect different class members differently, this does not compel a findibgnthaidual issues
predominateover common onesBrown v. Kelly 60 F.3d 467, 483 (2d Cir. 201@Qyuotations
and alterationsomitted) “As long as a dfficient constellation of common issues binds class
members together, variations in the sources and application of a defense wiitamoatecally
foreclose class certification under Rule 23(h)(34. Similarly, while individual issues pertaining
to each class members’ damagésuld be considered “when weighing predominance issues,”
such“individualized damagegieterminations alone cannot preclude certificatioR8ach 778
F.3dat 408-9(2d Cir. 205b); Royal Park 2018 WL 1831850, at8 (“[I|ndividualized damages
inquiries remain a factor that a court may consider in undertaking the predoenareaatysis.”).

Despite theeombined holdings Harrell | andDeCastro +that theCity’s seizure policy
encodedn § 19-506(h)s appliedo violations of§ 19-506(b)(1)s unconstitutionalgeel38 F.
Supp. 3d at488-92; 278 F. Supp. 3d at 76B)—the City nevertheless argues that it has
individualizedprobable causgefenseso liability as to specific class membeBecause th€ourt
is persuaded that at leastmeof the City’s profferedgrounds for a probable caudefense may
apply to certain putative class memberssome individual inquily into the circumstances
surrounding each seire will be necessaryWhile these individual questions do not provide a
standalone basis to find that the class fails to pass muster under Rule 23{®y3)onetheless
contribute to the conclusion that individual issues predominate over common ones.

The Citys first argument in this regard is that TLC officers, in some instances, nay ha
had probable cause to believe that a vehicle was subject to civil forfeiture8uh8e506(h)(2),
based orknowledge that the registered owner l@agrior convetion underg 19506(b) in the

preceding 36 monthsThe Court disagreedn DeCastro ] the Court found that “the undisputed
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evidence shows that TLC inspectors do not have probable cause to believe a vehiaetisasubj
forfeiture under§ 19506(h)(2) vhen they seize vehicles for suspected violation$ @b-
506(b)(1).” 278 F. Supp. 3d at 772. That finding was based in part on deposition testitheny
TLC’s Deputy Chief of Enforcemetthat inspectors “don’t look” at “whether or not [a] vehicle or
[a] driver has been cited for a violation of Sectior5D®” whenseizing vehicles.See id(citing

St. Laurent Decl. Ex. 3 at 77:6—13 (Dkt. 61)).

Now, ina second attempd provide contrary evidence of its policy, the City produces four
summonses associated with seizures based on second or subsequent violRt®S@d(b)(1).
SeeMurray Decl. Ex. HH. The Citargues thathese summonseaetemonstrate that the officers
had knowledge of the registered owners’ prior convictions, sufficient to estadsbbable cause
on forfeiture groundsSee8 19506(h)(2). Yet this new evidence does not help the Citywo of
the summonsesndeed indicate that theregistered owners of the vehicles weléher an
“unlicensed entity” with a “prior recorddr had “prior records of unlicensed activityMurray
Decl. Ex. HH, at 7152, 727@®ut they donot indicate whether the registered owner had been
convictedof a8 19506(b)(1) violation within the preceding 36 months, as would be required for
the vehicle to be subject to forfeitur&ee DeCastro, R78 F. Supp. 3d at 770 (explaining that a
summons “is not a reliable indicator of a conviction or a finding of lighjli Another summons
states that the TLC officer “seized th[e] vehicle one month prior” but doeatét whether the
registered owner was convictédurray Decl. Ex. HH, at 985@&lthough the final summorstates
that the “[d]river said he has been chugefore with the vehicle and the owner went and plead
guilty,” it doesn’t indicate whether the conviction occurred within the preceding 36 m@#és.

id. at 3837.Thus the Court is not persuaded that many individual inquiries would be required to
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detemine whether the officers had probable cause to believe the vehicles were subjett to civ
forfeiture under § 19-506(h)(2.

The Courtis persuadedhoweverthat the City may possessherunique probable cause
defenses for a certain subset of classners. The Cityfor examplehas shown througklulero’s
testimonythat some vehicle seizures occurred for purposes other than, or in addition tagesuspec
violations of§ 19-506(b)(1)." SeeSelvin Decl Ex. E at{ 4 (assertinghat “[it] is not unusual for
other illegal activity to be observed at the time o8d9506] summons” including aggravated
unlicensed operation of a vehicle, criminal possession of a weapon, narcotics spffense
prostitution, among others). The present such other illegal activity in connection witlg 49-

506 violation could conceivably provide the City with additional probable calefesses to
justify a seizure in those circumstances. The seizures of putative cladserdeehicleswould
therebre need to be individually assessed to determitie seizure occurred in conjunction with
other activity that provided the City with probable cause to seize the vehicles.olillisequire
individual hearings See Vogel2017 WL 4712791, at *6 (determining whether defendants had
probable cause for each putative class member’s arrest solely for mossdss gravity knife
would require “individualized inquiry []in the form of hearings or rinals”). And such hearings

would further add to the number of individual inquiries necessary to determine whssh cla

18 For vehicle seizures occurring after December 2016, the City explains tieatftivare in the handheld
devices used by TLC inspectors to issue summonses was updated toffidlers to “personally search the violation
history of a vehicle owrraat the time of the stop to determine if the owner violag8d®{506(b)]” within the preceding
36 months. Murray Declf 54. The City claims that, since the new software was introduced, thehdsGeized
approximately 50 vehicles that were subjectddéiture under§ 19-506(h)(2) and that the vehicle seizure notice
issued with the summons at the timettod violation lists the owners’ priog 19-506(b)(1) violations. While this
constitutes persuasive evidence that the City has genuine foreitseelprobable cause defenses as to vehicle
seizures based dh19-506(b)(1) violations occurring after December 2016, such seizures anedbiiye date of the
class period that the Court has set for the purposes of this Opinion.

17 Although Mr. Mulero’s affidavit cites “19506” generally, and nd 19-506(b)(1) specifically, the Court
construes his testimony to apply onhgtd9-506(b)(1) seizures. This is because the testimony references only vehicles
seized for “unlicensed femire activity” s opposed to activity concerning licensed vehicles acting beyond the scope
of their license.
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members are entitled to damag&eeMacNamara v. City of New YqrR75 F.R.D. 125, 1445
(S.D.N.Y. 2011) (holding that “individualized probable cause inquiries would dictate the cours
of litigation with respect to” two subclasses because the underlying arrests werectedrmu
officers exercising individual discretion rather than following mass taoeers”). Although
Plaintiffs argue that such individuals would not be part of the cass¢lass definition is not
limited to vehicles seizednly for § 19506(b) violationsregistered owners whose vehicles were
seized for additional reasons therefore appear to fit within the class defititiany event, even

if the class definition we modified to specifically exclude such individuals, the Court would then
need to assess whether a vehicle seizure occurred in connection with otakeadiefy in order

to determine membership in the cla8s.

Moreover, with respect tdamagesthe Cty correctly notes that claims for lost income,
lost use of vehicleandemotional distress woullikkely need to be assessed an individualized
basis which further adds to the number of individualized inquiBegAugustin v. Jablonsk19
F. Supp. 2d 153 (E.D.N.Y. 2011¢oncluding that emotional distress damages of class members
subjected t@nunconstitutional strip search policy could not be determined on awidsdasis).

To be clearthe existence of individual defenses based on conduct occurring in conjunction
with a 8 19506 violation andthe existence of individual damagesuld not independently,
preclude a finding that predominance has been satisfidthere as here, Plaintiffs have

established that Defendants applied darm unconstitutional policy, courts in th@rcuit have

8The Courfs not persuaded by the City’s argument thatquestion of whethéine instrumentality of crime
exception to the warrant requirement apgpdis to hose class members that were isstrgdinal (as opposed to civil)
summonses fd§ 19-506(b)(1) violations. For substantially the same reasons provid@edastro | andon the record
when this Court denied Plaintiffs’ motion for reconsideratsseQct. 25, 2018 Hr'gTr. Dkt. 13), whether or not the
City issues a civil summorier a§ 19-506(b)(1) violation, as opposed to a criminal steuldnot alter the fact that
the instrumentality of crime exception does not apply to the underlyirigleeeizure In any event, the Couneed
not, and does notlecide the issuas the other individual questions discussed in this Opipiedominate over
common questions.
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foundthat individual affirmative defenses, and individual damages, will not outwieggtommon
guestions underlying the defendants’ condi®ee, e.gIn re NassalCty. 461 F.3d at 22230.
But when combined with the individual issues associated with determining whether sasaon
member of the class, in this cas&lividual questionsiltimatelypredominate over common ones
Plaintiffs havethus failed to satisfy Rule 23(b)(¥).See Vogel2017 WL 4712791, at *6.

Finally, additionalissues would need to be addressed as to the subset of class members
who were issued summonses §19506(b)(2) violations. As the City highlights, the Court has
not decided whether th@ty’s seizurepolicy encoded i 19-506(h) as appliedo seizures based
on 8 19-506(K(R) violations,is unconstitutional. The Court’s decisiondeCastro lwas baed
on factual evidenceoncerninghe City’s enforcement practices only with respect to violations of
§ 19506(b)(1). At this time the Court is skeptical that there are material differencesrestect
to the City’senforcemenpracticesof § 19-506(b(2), andwith respecto the Fourth Amendment
analysisregarding those putative plaintiffs’ claims. Bte Court cannot rulen whether the
City’s codified policy in§ 19-506(f), as applied to vehicles seized for violation§ d9-506(b)(2),
is unconstutional, let alone aspplied toa vehicle seizure danyindividual Plaintiff, absent a
factual record on that issu@s a resulteven though the Court has already found that the proposed
class fails the predominance requirement for the reasons sated above, thefisab#ity that
may apply uniquelyto class members witB 19-506b)(2) violationsadd tothe predominance

problemof Plaintiffs proposed clas$’

19 Although a Court can certify a liability only class pursuant to FediiR.P. 23(c)(4), and have damages
proceed individually, the Court is not convinced that doing so could safarttiemental predominance problems
with this class.

20 Because the Court declines to certify the class on predominance grounds itol@ddress whether a
class ation would be a superior method of adjudication.
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Due tothe difficulties of proving class membership based on the evidence of fraud and
straw ownership associated with violators8af9-506(b)(1),t appears unlikelythat there isa
definable class as to those wturs that can satisfy Rule 28A class ofonly § 19-506b)(2)
violators may have fewerpredominancessuesgiven the lack ofevidence offraud and straw
ownershipwith respect tahose putativelassmembersNevertheless, because there has been no
determination as to whether tty has engaged in a pattern or practiceindéonstitutionally
seizingvehicles of§ 19506(b)(2) violatorsijt is difficult to predict whether common questions
would predominate ovendividual ones in such a hypothetical class. Moreover, Riiatiffs to
seekcertification of a claszxomprised ofonly § 19506(b)(2) violators they wouldneed to
persuade the Court that they should be granted leave to amend the Cotopldéhiew named
plaintiffs, as the current ones would rivtwithin this narrower class definitioff.

CONCLUSION

For the foregoing reasons, Plaintiffaotion for class certification is DENIEDhe Clerk

of Court is respectfully directed to terminate the motion pending at Dkt Nd later than October

4, 2019, the parties shall submit a joint letter to the Court proposing next steps asé¢his ¢

SO ORDERED.
Dated: September 19, 2019
New York, New York /

T%)nnlc Abrams
United States District Judge

21 In their supplemental briefing addressing @alvo Il decision, Plaintiffs requested that the court also
consider a class of: “(a) all registered owners of Flléte vehicles and registered owners of strajpdie vehicles
with one or more prior Section BD6 violations within the previous 36 months andvihpse car was seized by the
TLC (c) while the registered owner was driving it, or which was patboretrieved by the registered owner after its
seizure.” The Court is not persuaded that this definition satisfiesr¢ld@eminance requirement of Rule(BR3),
however, for the same reasons addressed above. In addition, the absence atialiwith respect to the payment
of towing and storage fees in that alternative definition amplifies thet® concerns that not every member of such
a class wouldhave standing, again for reasons previously explained.

22 The operative Complaint included named plaintiffs whose vehicles saized for violations c§ 19-
506(b)(2). Those plaintiffs have since accepted Rule 68 offers of judghwavever, and are thuno longer part of
the case.SeeDkts. 36, 37.
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