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This bankruptcy cross-appeal arises fronadwersary proceeding brought by investors in
a failed Romanian real estate venture thaDt@ktor managed. Appellants David Jaroslawicz,
David Walker, Howard Freund, Neil Herskowitz,iRtifschitz and Abraham Elias (collectively,
“Appellants”) appeal the Bankrupt&yourt’s Order and Opinion (“Opinion”) issued after a trial
overruling their objections to the dischargei&pibf debts that Apdéee Samuel Steinberg
allegedly owes them. Steinberg cross-appealsligmissal of his counterclaim seeking judgment
against Jaroslawicz for indemnification for lefg#s Steinberg incurred in connection with the
adversary proceeding. For the reasons set foltlwbéhe judgment of the Bankruptcy Court is

affirmed in part, vacated in pahd remanded for further proceedings.
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I BACKGROUND

A. The Romanian Real Estate Venture

Steinberg and Jaroslawicz were friendsovknew each other since the 1990s and had
previously invested in businesdegether. In 2005, Steinbergomposed to Jaroslawicz a plan to
buy and sell Romanian real estateteinberg told Jaroslawicz that he had recently sold his
apartment and had funds available to inv&teinberg testified that, although he sold the
apartment for $6.5 million, he had only $2.5 million remaining after paying loans and other
encumbrances.

The two traveled to Romania @arly 2006 to see potentialgperties to acquire. During
the trip, Steinberg and Jaroslawicz visited a Raarabank. While there, Steinberg showed a
bank employee a financial statement from the bgsiné Steinberg’s father-in-law, Israel Taub, a
successful real estate investor. Steinberg attestie brought the financial statement merely to
show that he camedm a wealthy family.

Steinberg and Jaroslawicz verbally agreethtest in Romanian real estate. The two
initially decided that they would be “fifty-fiftpartners” and split equally any profit from the sale
of any real estate. Jaroslawicz also contengl$vib agreed that each would “put up fifty percent
of the money.” Steinberg denied that they adr® contribute an equal amount. Steinberg and
Jaroslawicz never entered intevatten agreement that memorialized the terms of their venture,
which also lacked a budget, minimum capitgjuieement and designated term. As Steinberg
testified, they “took each deal as it came.”

Steinberg “was the man on the groundRamania where he hired accountants,
bookkeepers and Romanian lawyers to assisttivghransactions. In 2006, he formed three

limited liability companies under Romanian lawfereed to as the Romusa LLCs. Steinberg and



Jaroslawicz co-owned the Romusa LLCs. Acouardo Steinberg, the wure’s real estate
transactions were condudtéhrough the Romusa LLCs.

Throughout the venture, Jaroslawicz solicitegestments from other parties. These
investors provided funds to Jaroslawicz who $keatmoney to Steinberg. Jaroslawicz did not
enter into a written agreement witie outside investors. Soragthese “side deals” may have
altered Steinberg and Jaroslawicz’s agreement to split the profits equally.

For instance, Appellant Li€hitz testified tlat in 2006 or 2007 he gave $100,000 to
Jaroslawicz to invest in the Roman real estate venture. Whasked to describe the terms of
his investment, Lifschitz testifte “it was my understanding thétr every dollar put in, they
[i.e., Jaroslawicz and Steinberg] make half, | mia&k. That's it.” Lifschitz did not know in
what property, if any, his monayas invested. Appellant Herskigvtestified that he gave
Jaroslawicz $100,000 “for the purpasfanvesting in Romania.” Herskowitz testified that he
thought his money was invested Bmasov” but also said that “[heould be wrong” and that he
was unaware that there were f@@parate transactions condutin Brasov County. Steinberg
acknowledges that, in total, Jaroslawicz contedu- either directlyr through investors or
lenders -- $16,642,887 to the venture.

The extent of these outside isters’ involvement is disputedsteinberg testified that he
“never spoke” with any of them and that Jaa@stz “never disclosed” their identities. By
contrast, both Lifschitz and Herskowitz testified ttraty discussed the terms of their investments
with both Jaroslawz and Steinberg.

In 2007, Steinberg told Jaroslawicz that henpled to place mortgages on their properties
in order to obtain loans fromRomanian bank for their ventur@ver the next four years, the

two executed documents that encumbered the Riam@roperties with mortgages. Steinberg



agreed to pay the interest on thertgages, which Steinberg or lfesnily did for the next two or
three years.

According to Appellants, one individué&lanouchehr Malekan, provided approximately
$690,000 for the acquisition of a property in Romaafarred to as the Cluj property. Appellants
contend that one-half of the $690,000 was a Br@hone-half was an investment. In 2008, a
potential buyer of the Cluj property defaulteed Steinberg collectate defaulted buyer’'s
deposit. While Appellants alleged in their pi@tsubmissions that the deposit was $1.5 million,
the parties at trial did not dispute that thpak@t was actually €1.5 million. Part of the deposit
was used to pay an entity called Spring Farnhard money lender from whom Jaroslawicz had
borrowed $1.785 million at a high interest rate, amtl was used to pay the principal portion of
the mortgages on some of the werts real estate. Appellantsgdute whether any of the deposit
proceeds were used to repay the Ipartion of Malekan’s contribution.

Jaroslawicz executed four powers of attorngyning to Steinberg in connection with the
Romanian properties. As pertinent here, Jarastaand Steinberg executadpower of attorney
in May 2008 for the three Romusa LLCs. It authes Steinberg “to appve in [Jaroslawicz’s]
name and on [his] behalf the following:” (1) ttpurchase or sale oflje] Companies’ [i.e., the
Romusa LLCs’] assets, includingateestate[];” (2) “setting up magages or other type of liens
over the Companies’ assets, including real estatel (3) “any other matter related to the proper
administration of the Companies.” The May 2008 powf attorney alsocludes the following:

Whereas the empowered person is actingymame, on my behalf and for my

benefit, | hereby ratify and agree to ratify whatever my attorney will do or have to

do in the limits of the law and of the peesg power of attorney. | hereby guaranty

that my attorney will be exonerated ofydiability for any losses and damages that

may occur, arising from or in conneati with fulfilling the present power of
attorney.



In June 2013, Steinberg commenced Romanian insolvency proceedings for each Romusa
LLC. Steinberg testified that he turned otte® accounting files for hRomusa LLCs to a
judicial administrator when Hded for insolvency and did noetain any copy othese files.

B. Procedural History

In March 2014, Appellants filedn involuntary petition for teef against Steinberg under
Chapter 7 of the U.S. Bankruptcy Codgeell U.S.C. § 303(b). IDecember 2014, Appellants
initiated an adversary proceeding, objecting todisehargeability of debtthey alleged Steinberg
owed to JaroslawicHerskowitz and Lifschit?. As pertinent here, thegbjected pursuant to 11
U.S.C. § 523(a)’s discharge exemption fordébts obtained by “false pretenses, a false
representation, or actual fraud,” 8§ 523(a)(2)@)d (2) debts acquired through “embezzlement,”
§ 523(a)(4Y. In addition, Appellants -- includingpbellants Walker and Elias who, unlike the
other Appellants, were judgmetiteditors of Steinberg -- aixjted to Steinberg’s general
discharge on the grounds that he failed togmesrecords under 11 U.S.C. § 727(a)(3). In
January 2015, Steinberg asseerbunterclaim for indemnification against Jaroslawicz based on

the May 2008 power of attorney.

! Because Jaroslawicz, Herskowitz and Lifschitndbhold established claims against Steinberg,
Appellants also sought to protterough the adversary proceedihgt the amounts they invested
constitute debts Steinberg owed them. Bhekruptcy Court based its dismissal of the
Complaint on other grounds, which alone eanallenged on appeaConsequently, whether
Appellants Jaroslawicz, Herskow#nd Lifschitz had valid claims isot at issue here. Likewise,
Appellants asserted during the peedings below that Freund hadeésted in the venture and the
amount he invested constituted a debt Steinbesed him. Appellantdo not challenge the
Bankruptcy Court’s dismissal ¢freund’s claim to the extent it is based on his alleged
investment. Thus this claim is not at issue on appeal.

2 The Complaint also asserts claims for nenbargeability under 11 U.S.C. § 523(a)(6), 11
U.S.C. 8 727(a)(2)(A) and 11 U.S.C. § 727(a)ld)(Because Appellants do not challenge the
Bankruptcy Court’s dismissal of these ofai, they are not at issue on appeal.

5



The Bankruptcy Court held a four-day trialbecember 2015. Fiveitnesses testified:
Steinberg, Steinberg’s wife, Jaroslawicz, Htexgitz and Lifschitz. In March 2016, the
Bankruptcy Court issued its 45-page Opinion, Wwidontained findings ofact and conclusions of
law pursuant to Federal Rule of Bankruptcy Procedure 7052. The Bankruptcy Court held that
Appellants had failed to carry their burderstow the exemptions to discharge applied and
dismissed Appellant’'s Complaint with prejudidé also held that Steinberg was not entitled to
indemnification and dismissed his counterclaiithyprejudice. Both parties timely appealed.

I1. STANDARD

When reviewing a bankruptcy court’s decisitre district court reviews factual findings
for clear error and legal conclusions de nolrore Charter Commc’ns, Inc691 F.3d 476, 483
(2d Cir. 2012). “A factual findings not clearly erroneous unlesg tteviewing court on the entire
evidence is left with the definite and firmonviction that a mistake has been committdad.te
CBI Holding Co, 529 F.3d 432, 449 (2d Cir. 2008) (internal quotation marks omitted). “[l]f the
bankruptcy court’s account of the evidence is gilale in light of the record viewed in its
entirety,” a reviewing court “magiot reverse it even though convindedt had it been sitting as
the trier of fact, it would havereighed the evidence differentlylh re Motors Liquidation Cg.

829 F.3d 135, 158 (2d Cir. 2016) (internal quotation marks omitted). “Where there are two
permissible views of the ewdice, the factfinder’s choice between them cannot be clearly
erroneous.”UFCW Local One Pension Fund v. Enivel Props., LE€1 F.3d 369, 372 (2d Cir.

2015) (internal quotation marks omitted).



III. DISCUSSION

A. False Pretenses, a False Representation or Actual Fraud — 11 U.S.C.
§ 523(a)(2)(A)

Appellants assert that Steinberg obtainezhey from Jaroslawicz, Lifschitz and
Herskowitz for the real estatentere through false pretenses, Béarepresentation and/or actual
fraud within the meaning of 11 U.S.C. § 523(a)(3)¢/exemption from discharge. Their claim is
based on two purported falsehoods: (1) Steinbedtgged statements concerning his access to
family wealth and the extent of his personal weahd (2) his agreeing fmay the interest on the
Romanian mortgages when he allegedly had temtrio do so. The Bankruptcy Court dismissed
this claim, finding that Appellants had failed to prove that Steinberg acted with an intent to
deceive. For the reasons below, the Bankru@toyrt is affirmed because Appellants do not
show that this factual finding was clearly erroneous.

Section 523(a)(2)(A) provides in part thatdischarge under [Chaptet, 11, 12 or 13] of
this title does not discharge ardividual debtor from any debt . . . for money . . . to the extent
obtained by . . . false pretenses, a false reprasamtar actual fraud, other than a statement
respecting the debtor’s or arsider’s financial condition® This provision “is a tailored remedy

for behavior connected to specific debtsltisky Int’l Elecs., Inc. v. Rif436 S. Ct. 1581, 1589

3 The Bankruptcy Court did not find -- and Steinbdags not argue -- that any representation by
Steinberg regarding his persomadalth or access to familyealth was “a statement respecting
the debtor’s . . . financial cortdin” and, therefore, inactiob&e under 8 523(a)(2)(A). This

Court therefore assumes, without deciding, Btatnberg'’s alleged statements do not respect his
financial condition. Indeed, treeope of this exception to 8 528@)(A) is unsettled within this
Circuit. See In re Bogdanovi¢c92 F.3d 104, 112-13 (2d Cir. 2002) (noting that courts “are
sharply split” whether to consie the proviso broadly or narrmand declining to “take[] a
position” on the issue)n re Knight 538 B.R. 191, 206 (Bankr. D. Conn. 2015) (observing that
the law in the Second Cint remains unsettled).
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(2016). The creditor objectirtg discharge bears the burderpobof by a preponderance of the
evidence.See Grogan v. Garngd98 U.S. 279, 28687 (1991).

To be actionable under § 523(a)(2)(A), the deltust act with denter, regardless of
whether the creditor allegesatithe debtor’'s conduct constied false pretense, a false
representation or actual fraud. Actéralud requires “wrongful intent.’Husky Int’l Elecs.136 S.
Ct. at 1586. “Actual’ fraud stands contrast to ‘implied’ fraud ofraud ‘in law,” which describe
acts of deception that ‘may exist withdhe imputation of baéhith or immorality.” Id. (quoting
Neal v. Clark 95 U.S. 704, 709 (1878)). Similarly, courts have consistentlythatdo constitute
false pretenses or a false repréagon, a defendant must ordinarbipve acted with an “inten(t]
to deceive the creditor.Fellows, Read & Assocs., Inc. v. Ried®94 B.R. 734, 737 (S.D.N.Y.
1996) (internal quotation marks omittedjf'd, 116 F.3d 465 (2d Cir. 199&¢e, e.g.In re Fentj
No. 94-5025, 1994 WL 16167976, at *2 (€d. Oct. 4, 1994) (unpublishe@olding that a false
representation must be “maah intent to deceive”)in re Arfa No. 14 Civ. 7895, 2015 WL
5610864, at *2 (S.D.N.Y. Sept. 23, 2015) (sane)e Hartley, 479 B.R. 635, 642 (S.D.N.Y.
2012) (“[F]alse pretense involves implied misrepresentation conduct intended to create and
foster a false impression.” (internal quotatiorrksaomitted)). “Reckless representations may in
some cases be sufficient to except the @it discharge.” 4 Collier on Bankruptcy
523.08[1][d] (Alan N. Resnick & Henry J. Sommer eds., 16th ed. 28&B);e.qg.In re Gonzalez
241 B.R. 67, 74 (S.D.N.Y. 1999). However, “mearegligence” and “podyusiness judgment”
are insufficient to satisfy “[tlhe dcharge exception under Section 523drasota CCM, Inc. v.
Kuncman 466 B.R. 590, 594 (E.D.N.Y. 2012) (quotimgre Gonzalez241 B.R. at 71).

Whether the debtor acted withetintent to deceive is a questiof fact reviewed for clear

error. See In re Bonnanzi®1 F.3d 296, 301 (2d Cir. 1996) (addressing “intent to deceive” under



§ 523(a)(2)(B))in re Hartley, 479 B.R. at 642. “[A] finding of intent to deceive may be inferred
from certain evidence, but is not compelled wéhanr a creditor presents circumstantial evidence
of such an intent; [w]hether to infer the requisitemn is left to the bankiptcy court that presides
over the case.’In re Furio, 77 F.3d 622, 625 (2d Cir. 1996) (internal quotation marks omitted);
see also McCann v. Coughli@é98 F.2d 112, 124 (2d Cir. 1983) (“Véee particularly reluctant to
find a district court finding cleaylerroneous where that findingrecerns motive or intent.”).

1. Alleged Access to Family and Personal Wealth

Appellants argue that Steimgeintentionally misrepresged the extent that Taub,
Steinberg’s wealthy father-in-lawyould invest in the venture s to induce Jaroslawicz to
contribute funds. This contention is baselélyoon an incident 2006 when Jaroslawicz
observed Steinberg show a financial statefrem Taub’s business to an employee at a
Romanian bank.

The Bankruptcy Court found that Steinberg dad intend to deceive Jaroslawicz when he
presented the statement. This finding was resrty erroneous. While daslawicz testified that
Steinberg told the bank employee he was “@@rfing] investing [his] family money in
Romania,” Steinberg denied making any such statemThe Bankruptcy @rt, as the trier of
fact, was entitled to resolvedltonflicting trial testimony in feor of Steinberg, as it didSee
Amalfitano v. Rosenber§33 F.3d 117, 123 (2d Cir. 2008) (“In reviewing findings for clear error,
we are not allowed to second-guess either thecwiat’'s credibility asessments or its choice
between permissible competing inferences.” (internal quotation marks omitted)). As Steinberg
explained, he never used the bank statement “for committing [Taub’s] funds” and instead showed
it only to demonstrate tine bank that he came from a “wealthynfly.” Steinberg also testified

that Taub instructed him not tse the bank statement “for anythibut puffery.” Jaroslawicz,



according to Steinberg, “never raised Tauftloe use of] family money in 2006, 2007, and 2008.
He created this story asnaw narrative in 2009 . . ..”

The only other evidence Appellantite to support Steinbeggfraudulent intent is an
email from March 2009. In the email, Jarosi@mvrote to Steinberg, “You and | both know that
if you had not flashed around the $120 million statement to me and the banks, and told me you
had money from the apartment you sold, | neveuld have advanced the money for you.”
Steinberg replied, “I did not show you the ‘ban&tstments’ you mention . . .. [I]t was used only
to help get us the loans from the bank],jetthyou were happy for me to do . . . so don’t you
‘misrepresent’ this fact.”

This email does not render the Bankruptcy €edinding clearly erroneous in light of the
record viewed in its entirety. The meaningStéinberg’s statement that he used the Taub
documentation “to help get [them] the loansambiguous: as Steinletestified, he “wasn’t
looking for a loan at that point,” and the Romu&£s did not obtain their first mortgage until “a
year-and-a-half” after the bank meeting. Steinlexgained at trial that his statement in the
email “was an exaggeration, actually. | wadirapand raving against Jaroslawicz for saying |
should come up with money from those big banlestants . . . . | said the only reason | showed
it to the bank was to be in good standing . . usdd [the bank statements] to help increase my
image with the bank.” Steinberg, as the Bapkey Court found, intended to improve his image
with the bank in order to edtlish a banking relatiofsp. This relationship could, and arguably
did, help Jaroslawicz and Steinbeigtain future loans. Contratyg Appellants’ assertions, the
Bankruptcy Court did not clearbrr in finding that Steinbergtked the intent to mislead

Jaroslawicz regarding Taubisviolvement in the venture.
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Appellants also assert thateinberg falsely representga amount of money he would
invest in the venture from thelsaf his apartment. They claim that Steinberg told Jaroslawicz
that he had sold his apartment for $6.5 milliod ammuld invest that amount -- or “several million
additional dollars” -- when in reality Steinbemgtted only $2.5 million after repaying loans and
other encumbrances. Steinberg testified thamested in the venture approximately $2 million
of the proceeds from the sale of the apartment.

The Bankruptcy Court did not clearly err in find that Steinberg had no intent to deceive
Jaroslawicz about the amount obney he would invest from the sale of the apartment. The only
evidence Appellants cite is Jarasicz’s testimony that Steinberg told him “he [had] sold his
apartment for six-and-a-half million dollars.” Stberg denied ever tallg Jaroslawicz that he
had “six million dollars available . . . to invésind testified that th&6.5 million represented the
“total proceeds.” Jaroslawicz’s own testimony is the only evidence that Steinberg said he would
invest a specific amount of money from the sale of his apartment or any other source. The
Bankruptcy Court’s credibility determinatiofavoring Steinberg over Jaroslawicz, was not
clearly erroneous and witlot be second-guessefiee Amalfitancb33 F.3d at 123.

2. The Promise to Pay for Romanian Mortgages

Appellants also argue that Siberg falsely represented tadslawicz that he would pay
the interest on the Romanian mortgages whemalgeno intention of doing so. The Bankruptcy
Court rejected Appellants’ argument and fourat tBteinberg made this statement without
fraudulent intent. This finding wamsot clearly erroneous, particulaiily light of the evidence that
Steinberg paid, or arranged for his family ty pthae interest on the Romanian mortgages for two

or three years. The Bankruptcy Court algedcevidence that, althoud@teinberg did not have
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any source of income at the time, he was &bl@orrow money from other sources, primarily
Taub.

B. Embezzlement — 11 U.S.C. § 523(a)(4)

Appellants argue that Steinberg embezzled $3Wfbm the real estate venture, which
constitutes a debt that is exempted from dischargler 11 U.S.C. § 523(a)(4Specifically, they
assert that Steinberg collected a €1.5 milliopa$# forfeited by a defaulting potential buyer of
the Cluj property and that Steinberg embez#28€0,000 of that deposit as it “remains completely
unaccounted for.” The Bankruptcy Court dismissesl claim, finding thaAppellants failed to
show that Steinberg intentidhamisappropriated funds. Axplained below, the Bankruptcy
Court’s dismissal is affirmed.

Section 523(a)(4) excepts from discharge “any debt . . . for . . . embezzlement.” Under
8 523(a)(4), “embezzlement requieshowing of wrongful intent.’Bullock v. BankChampaign,
N.A, 133 S. Ct. 1754, 1760 (2013) (addressing stateimd requirements for 8§ 523(a)(4)). To
prove embezzlement, a creditor must showt“{athe debtor rightfully possessed another’s
property; (2) the debtor appropea the property for use other thidne use for which the property
was entrusted; and (3) the circuarstes implied a fraudulent intentri re Boyard,538 B.R. 645,
654 (Bankr. E.D.N.Y. 2015) (ietnal quotation marks omittedj¢cord In re Bucgi493 F.3d
635, 644 (6th Cir. 2007). As with 8 523’s otlikscharge exemptiont)e creditor bears the
burden of proof by a preponderance of the evideSe® Grogaj498 U.S. at 286-87.

Steinberg testified that one of the R@au.LCs received €1 Million, which a potential
buyer had forfeited when he defaulted; that €800 ,0f this amount was used to pay a portion of
the principal on the Cluj property mortgagad that the remaining €1 million, “upon the

direction of Mr. Jaroslawicz, wetd a company, one of his third party . . . lenders named Spring
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Farm Finance,” thus accounting for all of €5 million. Steinberg’s testimony is supported by

a spreadsheet introduced at trial. The Banksu@ourt credited thisvidence and rejected
Jaroslawicz’s contrary statements and argument in finding that these disbursements were proper
and did not constitute misuse or embezzlement.

Appellants contend that they provedmnziement based on a discrepancy in the
accounting records regarding how Steinberg allocitedunds from the deposit. The payment to
Spring Farm, according to Appellants, was in dollars, not euros. Therefore, as they argued to the
Bankruptcy Court, if €500,000 from the deposit was used to pay interest on the Romanian
mortgages, and $1 million (or €746,269) was paid to Spring Farm, that leaves “253,731 euros
unaccounted for from the 1.5-million-euro deposi@h appeal, Appellants argue that “the only
logical conclusion” is that Steberg is responsible for thesdppearance of those funds, which
Appellants claim equal $300,000 basedimexchange rate they use.

Appellants’ contention regarding the ‘agctounted for” funds is unavailing for two
reasons. First, the Bankrupt€©purt was entitled toredit Steinberg’s téisnony that the payment
to Spring Farm was in euros rather thaddatiars, and therefore no funds were missiSge
UFCW Local One Pension Fund91l F.3d at 372 (“Where there are two permissible views of the
evidence, the factfinder’'s choice between thermotibe clearly erronesu (internal quotation
marks omitted)).

Second, even if the additional $300,000 was not paid to Spring Farm, the fact that funds

are unaccounted for does not compghding that Steinberg embezzled thériFor purposes of

4 The Bankruptcy Court was also entitled to findHe alternative, as did, that any accounting
discrepancy could be explained d&yeturn of capital of $345,330 to the investor Malekan. This
finding was not clearly erroneougppellants’ pretrial submissioasserts that Steinberg repaid
Malekan the $345,000 loan. One of their proposedirigs of fact ties the Malekan repayment to
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section 523(a)(4) it is impropé&r automatically assume engzéement has occurred merely
because property is missing . . .4'Collier on Bankruptcy 523.10[2]. Appellants had the
burden of proof but failed to offer any evidertbat Steinberg knowinglgnisused the allegedly
missing $300,000. Because the Bankruptcy Court’sdiaaicof the evidence is plausible in light
of the record viewed in its entirety,” its findj that Steinberg did not intend to misuse the
venture’s funds is affirmedin re Motors Liquidation829 F.3d at 158 (internal quotation marks
omitted)?

C. Failure to Preserve Records — 11 U.S.C. § 727(a)(3)

Appellants argue that all of &hberg’s debts should be exempted from discharge under 11
U.S.C. § 727(a)(3) based on his allegedly deficient recordkeepimg Bankruptcy Court
dismissed this claim, holding that Steinberg jled documentation that was sufficient to enable
Appellants to ascertain Steinb&r@nancial condition. As explained below, the Bankruptcy
Court’s judgment of dismissal on this claimvecated and remanded for further proceedings.

Section 727(a)(3) states:

The court shall grant the debtor a discleamnless . . . the debtor has concealed,

destroyed, mutilated, falsified, or failéalkeep or preserve any recorded
information, including books, documentscords, and papers, from which the

the proceeds of the forfeited deposit: “when the buyer for th[e Cluj] property defaulted and
[Steinberg] collected $1,500,000, [Steinberg] ontyimeed the half of the funding which was a
loan to the investor [who had contributagproximately $690,000, i.e., Malekan].” Although
Appellants now cite evidence that the Malekepayment preceded Steinberg’s receipt of the
forfeited funds, the Bankruptcy Court did mb¢arly err in resolving against Appellants
ambiguities in the record that Appellants created.

> Appellants also argue for the first time in thegply brief on appedhat because Steinberg
assumed responsibility for making interest paymentthe mortgages, it was improper for him to
allocate €500,000 to make these payments. “But ‘issues raised for the first time in a reply brief
are generally deemed waived It re Motors Liquidation C.538 B.R. 656, 665 n.4 (S.D.N.Y.
2015) (quotingConn. Bar Ass’n v. United Stateg20 F.3d 81, 91 n.13 (2d Cir. 2010)).
Regardless, Appellants’ argument lacks merithasBankruptcy Court found that the money was
used to pay principal, not interest, and Appelanake no argument aswhy this finding was
clearly erroneous.
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debtor’s financial condition or businesarisactions might bascertained, unless
such act or failure to act was justified undé of the circumstances of the case|.]

“While § 523 simply bars discharge of specifiebts incurred through fraud, § 727 is a blanket
prohibition of a debtor’s discihge, thereby protecting the dslmwed to all creditors.In re
Chalasanj 92 F.3d 1300, 1309 (2d Cir. 1996). As such, §8“f2pos|[es] an extreme penalty for
wrongdoing, which must be construed strictly agaiingse who object to the debtor’s discharge
and liberally in favor of the bankruptlh re Kran 760 F.3d 206, 210 (2d Cir. 2014) (internal
guotation marks omitted).

“To implement this reaal-keeping requirement, § 72§(3) provides a two-step
approach.”In re Cacioli 463 F.3d 229, 235 (2d Cir. 2006)THe initial burden lies with the
creditor to show that the debtfailed to keep and preservieyabooks or records from which the
debtor’s financial condition or businesansactions mighte ascertained.1d.; accordin re
Kran, 760 F.3d at 210. At this stepethreditor must show that thelder “failed to keep records
such that his financial conditn or business transactions abubt be ascertained during the
pendency of the [bankruptcy] proceeding or for a reasonable time befoneKran 760 F.3d
at 210. “If the creditor shows tlasence of records, the burdehs upon the bankrupt to satisfy
the court that his failure to producesth was justified” -- i.e., step twdn re Cacioli, 463 F.3d at
235.

The Bankruptcy Court dismisségbpellants’ claim at step on#;held that Appellants had
not shown that Steinberg’s documentation wastifficient to accurately access his financial
condition.” The court noted th&teinberg had provided eight yeafgoint tax returns, domestic
banking statements with his wife, credit catdtements and “bank account statements from
Marfin Bank of Romania on the accounts of eacfttd Romusa LLCs].” The court rejected

Appellants’ contention that the reds were inadequate in light thissing” documents related to
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the real estate venture, inding the accounting files for the Rasa LLCs that Steinberg had
turned over to a Romanian judicial adminigtra The Bankruptcy Court found that Appellants
had not shown how these documentsteela Steinberg’s financial condition.

The Bankruptcy Court’s analysis, whicésassed only whether Steinberg’s financial
condition could be ascertained from the documentais incomplete. “dder section 727(a)(3),
it is not sufficient that merely the debtor’s finaalecondition be ascertainable from the debtor’s
books or records; they must also disclos¢enia@ ‘business transactions.” 6 Collier on
Bankruptcy 1 727.03[3][f]. “Althogh [Section] 727(a)(3) focuses on records relating to the
debtor’s personal financial affairhis failure to keep adequdteancial records regarding the
business transactions of a closely held corporation that are necessary to determine his personal
financial affairs may result ithe denial of a dischargelh re Gormally 550 B.R. 27, 49 (Bankr.
S.D.N.Y. 2016) (quotingn re White No. 12-11847, 2015 WL 9274771, at *3 (Bankr. S.D.N.Y.
Dec. 18, 2015))see Office of the Comptroller Gen. ofplablic of Bol. ex rel. Gen. Command of
the Bolivian Air Force v. Tractmard 07 B.R. 24, 27 (S.D.N.Y. 1989)S]ection 727(a)(3)’s
complete disclosure requirement extends beyongrbgerty of the estate toclude all ‘business
transactions’ which shed light a@he financial conditiorof the debtor.”). The Bankruptcy Court
did not address whether Steinberg had maintainequade records as to business transactions for
a reasonable period of time before the baptay proceeding was commenced. The Bankruptcy

Court should address this issue in the fitstance, resolvingny factual disputes.See Klein v.

¢ Only if the Bankruptcy Court finds on remand tAgipellants have satisfied their burden to
show that Steinberg failed to keep sufficient rdsaloes it need to address whether this failure
was justified under the circumstancese., step two of 8§ 727(a)(3)n re Cacioli, 463 F.3d at
235. “[W]hether a debtor’s failure to keep boakgustified is a qudsn in each instance of
reasonableness in the particular circumstancies.(internal quotation marks omitted). This
Court expresses no opinion on this issue.
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Morris Plan Indus. Bank of N.\Y132 F.2d 809, 811 (2d Cir. 1942) (mgf that the provision that
discharge may be denied if debtor has failekietep records from whichis financial condition
and business transactions might be ascertaimegiiils an extensive distion in the trier of
facts”).

D. Indemnification Counterclaim

Steinberg asserts a counterclaeeking indemnification for hiattorney’s fees in this
adversary proceeding from Jaroslawicz based on the May 2008 power of attorney or common law
agency principles. The Bankrupt€©purt dismissed the claim, hahdy that the power of attorney
did not expressly provide for sln indemnification. The coudid not address whether common
law agency principles provide for indemnificaii As explained below, the Bankruptcy Court’s
dismissal of the counterclaim is affirmedpart, vacated in part and remanded for further
proceedings.

1. May 2008 Power of Attorney

Under New York law, “[a] party’s right to indemnificabn may arise from a contract or
may be implied based upon the law’s notion of wikdiair and proper dsetween the parties.”
McCarthy v. Turner Const., INc953 N.E.2d 794, 798 (N.Y. 201(ihternal quotation marks
omitted). “[A] contract assuming [an] obligati¢te indemnify] must be strictly construed to
avoid reading into it a duty which tiparties did not intend to be assume#idoper Assocs., Ltd.
v. AGS Computs., Inc548 N.E.2d 903, 905 (1989). Under Newrk taw, it is well settled that:

[i[nasmuch as a promise by one partytoontract to indemnify the other for

attorney’s fees incurred in litigatidretween them is contrary to the well-
understood rule that partiessaesponsible for their ownattorney’s fees, the court

" This Court applies New York law because the partiesSie, e.gArch Ins. Co. v. Precision
Stone, InG.584 F.3d 33, 39 (2d Cir. 2009) (“The pastibriefs assume that New York
substantive law governs the issues . . . presdm@er] and such implied consent is, of course,
sufficient to establish the applicable choice of law.”).
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should not infer a party’s iention to waive the benebf the rule unless the
intention to do so is unmistakably cléeom the language of the promise.

Hooperimposes an “exacting standard3otham Partners, L.P. v. High River Ltd.
P’ship, 906 N.Y.S.2d 205, 207 (1st D&@010). “[W]here suits involving third parties are
conceivable, a provisioroataining only broad language of indeityr{(i.e., a clause that promises
indemnification of ‘all claimsgdamages, liabilities, costs and expenses, including reasonable
counsel fees’) will generally nsupport a claim for indemnity fdees incurreditigating inter-
party claims.” Thor 725 8th Ave. LLC v. Goonetillekéo. 14 Civ. 4968, 2015 WL 8784211, at
*4 (S.D.N.Y. Dec. 15, 2015) (citingooper Assocs548 N.E.2d at 905).

The clause at issue does not spedhk the unmistakable clarity thetooperrequires, but
instead states broadly that Jaroslawicz will “gngrathat Steinberg “will be exonerated of any
liability for any losses and damages that may gaasing from or in connection with fulfilling
the present power of attorney.” The provisioesloot reference attorrgyees, and Steinberg
presented no evidence suggestimgt Jaroslawicz intended iimdemnify Steinberg for fees
arising from inter-party litigationSee Thor 725 8th Ave. LL.2015 WL 8784211, at *4. For
instance, no evidence sugtethat Jaroslawiczd Steinberg thought suiby third parties were
inconceivable when he executid@ May 2008 power of attorneysee, e.gBreed, Abbott &
Morgan v. Hulkg 541 N.E.2d 402, 403 (N.Y. 1989) (holdingesv agent must be indemnified
for expenses incurred in litigath with party to escrow agreement given that it was “difficult, if
not impossible” to conceive gtential third-party actions).

Steinberg argues theloopers rule of construction doe®t apply because the adversary
proceeding is not “strictly” inter-party litigat: three Appellants did not sign the power of

attorney -- i.e., Herskowitz, Lifschitz and Erel, who invested in the venture (collectively, the
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“third-party investors”f Steinberg argues that Jaroslawiczstrindemnify him for the legal fees
Steinberg incurred “in defense of the olgimade by the third-party investorsSee, e.gDi

Perna v. Am. Broad. Cos., In@12 N.Y.S.2d 564, 567 n.3 (1I3ep’'t 1994) (holding thatiooper
did not foreclose claim based on an indemnificatiase that did “not pwvide specifically for
the indemnification of counsetés” because the party sought “caalrises incurred in defending
an action by a third party”).

Steinberg fails to show that the mere presaridhe third-party invstors is sufficient to
renderHooperinapplicable. Where, as here, the laivBwolves a claim by a contracting party
and non-contracting parties, courts have held‘tegal expenses could not be recovered where
the party to an indemnity agreement expends fe litigate againsiverlapping claims and
defenses by a contracting party @ihwith a non-contracting partylh re Refco Sec. Litig890
F. Supp. 2d 332, 355 (S.D.N.Y. 2012) (applying New York la&g Tecnoclima, S.p.A. v. PJC
Grp. of N.Y., InG.No. 89 Civ. 4337, 1995 WL 390255, at *3 (S.D.N.Y. June 30, 198%8)also
Goshawk Dedicated Ltd. v. Bank of NNo. 06 Civ. 13758, 2010 WL 1029547, at *8 (S.D.N.Y.
Mar. 15, 2010) (rejecting the defendant’s arguntleat the underlying litigation was a “third-
party claim for the purpose of evaluating [tlefendant’s] request for indemnification,” even
though the plaintiff did not sign the indemnificatiaontract). In other words, “[i]f the presence
of the third-party makes no practical differencéhi@ expenditure of attorney['s] fees, then the
suit should be treated as one solely betwikercontracting partiesnd so subject td{oopers]
rule of unmistakable clarity.In re Refco Sec. Litig890 F. Supp. 2d at 355. Notably, Steinberg

has not cited any legal autlitgrfor a contrary position.

8 Steinberg concedes that lots not seek indemnificationrfthe litigation generated by the
judgment creditors, Walker or Elias, neither of whom were identified as investors in the
Adversary Proceeding.”
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The third-party investors’ claims, allegations and evidence overlap with those asserted by
the contracting party, Jaroslawicz. The third-party investors and aarcslassert the same
causes of action in the Complaint. Most impott#he factual allegatics and proof overlap:
both the third-party investors addroslawicz alleged in the Comipiaand asserted at trial that
they were fraudulently induced to invest ldhea Steinberg’s purpoidemisrepresentations
regarding his access to family or personal wealth and his promise to pay interest on the Romanian
mortgages. As Steinberg cents, the claims of Herskowitzipschitz and Freund were “all
premised on the central lie originated by Jaroslawicz.”

The conclusion thdtdooperapplies is reinforced by thering of power of attorney,
which was executed in May 2008. Nothing inuggests that it appliestreactively. Thus
Jaroslawicz’s duty to indemnify, if anypwers Steinberg’s conduct only from May 2008
onwards. The third-party investors conttéxi funds in 2006 or 2007. Although the proof
regarding their initialnvolvement may be unique to theiingoncerns conduct that pre-dates
Jaroslawicz’s duty. Steinberg has failedhow how, from May 2008 onwards, the claims and
factual allegations of the thindarty investors differ such thtteir inclusion in the litigation
“resulted in the expenditarof additional fees.’In re Refco Sec. Litig890 F. Supp. 2d at 356.

2. Common law indemnity

Steinberg argues in¢halternative that common law principles of agency law compel

Jaroslawicz to indemnify him for legal feesdafense of claims brought by the third-party

investors. Although Steinberg advanced this argpt to the Bankruptcy Court, its Opinion does
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not address it. This issue is remanded forludiem by the Bankruptcy Cotas it turns on a fact-
bound inquiry.

“[1t is hornbook law that ‘a principal has atguo indemnify the agent against expenses
and other losses incurrég the agent in defending against acfi brought by third parties if the
agent acted with actual authority in taking #otion challenged by thaird party’s suit.”
Hollingsworth v. Perry133 S. Ct. 2652, 2667 (2013) (quotingsRe¢ement (Third) of Agency §
8.14 cmt. d (2006))ccord Meadowbrook-Richman, Inc. v. Associated Fin. C@§8 F. Supp.
2d 666, 677 (S.D.N.Y. 2003) (applying New Yorkva If “the ciraumstances raise the
possibility of a principal-agent relationship but no written authority of the agent has been proven,
guestions of agency and it nature and scope . are questions of fact.Bostany v. Trump Org.
LLC, 901 N.Y.S.2d 207, 207—-08 (1st Dep’t 201d€rnal quotation marks omittedee also
DeAngelis v. Corzinel7 F. Supp. 3d 270, 286 (S.D.N.Y. 2014) (“[T]he question whether an
agency relationship exists is higtlctual . . . and can turn omamber of factors . . . .” (Quoting
Cleveland v. Caplaw Enterg48 F.3d 518, 522 (2d Cir. 2006)).

Steinberg presupposes a crufat -- that Lifschitz, Heskowitz and Freund are third
parties to a principal-agentlationship between Jaroslawiand Steinberg. The Bankruptcy
Court made no such explicit finding, ane tlacts and circumstances of the underlying
relationships are controverteVhereas Steinberg testified tliaroslawicz essentially concealed
the identity of the third-party investors, Hersktaand Lifschitz testifiedhat they had discussed
their investments with both Jaroslawicz andi@ierg. A trier of fact could conclude that
Lifschitz, Herskowitz and Freund anet strangers to the venturettrar, they are investors suing
Steinberg to the extent he was acting as theirtagemagent is not entitled to indemnification

based on a lawsuit brought by a princip@eeRestatement (Second) of Agency § 438 cmt. k
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(1958) (“In actions between pdipal and agent, thegent is not entitled to indemnity for
expenditures made in obtaining judgment againsptimeipal, but is entitled only to normal court
costs.”);Cory Bros. & Co. v. United StateS1 F.2d 1010, 1013 (2d Cir. 1931) (“A principal’s
obligation to reimburse his agent for expensdgdigétion arising out of the agency should not be
extended to include the defense of a suit brobghhe principal himself for nonperformance or
misperformance by the agent of his dutiesThe dismissal of Steinbg's counterclaim is
vacated and remanded to allow the Bankruptcy tounake findings regarding the scope of the
principal-agency relationship between Jarostavand Steinberg, andehhird-party investors
and Steinberg, and to address in the firstance Steinberg’s argument under common law
agency principles.
IV. CONCLUSION

For the foregoing reasons, the judgmernthef Bankruptcy Court is AFFIRMED in part,
VACATED in part and REMANDED for further proceedings.

The Clerk of Court is respectfulljirected to close the case.

Dated: March 29, 2017
New York, New York

7//44%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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