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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

____________________________________________________________ X
REBECCAMCCUTCHEON et al,

Plaintiffs,

16 Civ. 417QLGS)
-against-
OPINION AND ORDER

COLGATE-PALMOLIVE CO,, et al.,

Defendants.
____________________________________________________________ X

LORNA G. SCHOFIELD, District Judge:

Plaintiff and ¢assrepresentativebecca McCutchedmringsthis action on behalf of
herself and others similarly situatethder the Employee Retirement Income Security Act of
1974, 29 U.S.C. § 1001 et seq. (“ERISA"), against Defendants Colgate-Palmolive Co.
(“Colgate”), ColgatePalmolive Co. Eployees’ Retirement Income Plan (the “Plan”), Laura
Flavin, Daniel Marsili and the Employee Relations Committee of Ccelgakmolive Co. (the
“Committee”). Defendants movéor summary judgmerdn Counts bnd Il of the Complaint,
which allege, respectilig that Defendants failed to comply with ERISA and accompanying
regulations during the administrative phase of the case, and that Plaintéfaneagfully
denied residualranuity benefits under the Residual Annuity Amendment (the “RAA”) and
incorporated Plan provision€ount | is not a class clainfor the following reasons, summary

judgment iggranted in part and denied in part to Defendants.

! The Plaintiffs are McCutcheamnd her former husband, Paul Caufield. Only McCutcheon is a
class representative. She brings claims under Counts | and Il. Caufieldedieéksr Count I,
but not Count I.
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I. BACKGROUND
Unless otherwise noted, tfects below are drawn from the record andyeneral terms
unless otherwise noted, aradisputed:
A. History of the Plan
a. Colgate-Palmolive Companyand the Committee
Defendant Colgate is a global consumer products comguashysthe sponsor of the Plan.
At all relevant timesDefendanflan wasan “employee pension benefit plan” and a defined
benefit planwithin the meaning of ERISA)efendantCommitteewas the‘plan administratoy”
and along withnon-party the Pension Fu@bmmittee was a‘named fiducialy]” of the Plan
Defendant®aniel Marsili (Senior Vice President of Global Human Resouraes)_auraFlavin
(Vice President foGlobal Employe€Compensation and Benefitseremembers of the
Committee
b. Conversion to Cash Balance Plan as of 1989
ThePlan originally operated agiaditionaldefined benefit plan, which guaranteed that
eachmember (orParticipant) receive a “accruedbenefit’ expressed asn annuity upon
reaching‘normalretirementage” here, age sixtfive. Prior to July 1, 1989, the Plan
determined the level of benefitsng a final average pay formu(¢he “Grandfathered
Formuld), based on Rarticipant’sfinal average earnirsgand years of credited service

Participantseceiveal their Plan benefitenly in the form ofan annuity.

2 Defendants argue that the Court should strike Plaintiffs Rule 56.1 Gppdsitause it
violates the Court’s Individual Rules and the Local Rules for the Southern DudtNew York.
The Court declines to strike the Rule 56.1 Opposition in its entirety, but didsesyar portion
that is repetitive or contains argument, eatthan “a separate, short and concise statement of
additional material facts as to which it is contended that there exists iage&sue to be tried.”
S.D.N.Y. Local Civ. R. 56.1(b).
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The Plan was amended in 1994, effective as of July 1, 1989, and reflected the terms of
the Plan in effect and applicable to all Class Members paid between July 1,ri®8&% a
effective date of the 2003 Plan, including Plaintiiffective July 1, 1983he Plan was
converted to &@ash balance plams a cash balance plaeachParticipanthad a “cash balance”
account called the Personal Retirement Account balarteh reflected a set percentage of
yearly pay plusnterest(the “PRA Formula”) Unlike the prior version of the Plan using the
Grandfathered Formula, tlvash balance plaadlowedParticipantgo elect to receive their
benefitseitheras aump sumor an annuitypeginnng on the “baefit commencemerdate” (.e.,
the first date of the first perioghenaParticipants paid.

Because the Plan t®nsideredh defined benefit plannder applicable lawnternal
Revenue Code (“IRC"§ 417(e) and ERISA § 205(ggquireany lump sum paymei be no
less than thactuarial equivalent of the Participantiscrued benefit expressed as a single life
annuity payable at normal retirement agdR.C. § 417(e); ERISA § 205(g), 29 U.S.C. 8
1055(g) accordEsdenv. Bank ofBos, 229 F.3d 154, 164 (2d Cir. 2000)o determine actuarial
equivalence, a plan administrator projects the cash balance faowawdmal retirement age,
convertghat cah balance to an age sixiye annuityand then convesthat agesixty-five
annuity to a lump sum and discounts back the lump sum to present #gblem can select a
different rate to project the cash balance forward into an agefsigtginglelife annuity, but the
discount rate to determine the present valubé®ficcrued benefit (annuity) is prescribed R
§417(e).Seel.R.C. § 417(e)Esden 229 F.3d at 164.

For Class Members who, likdcCutcheon, separated from service between 1989 and
2000, the Plan used a projection rate of thg&&-Treasury bill irgrest rate plus 1% (“20+1%

rat€’). This projection rateused to convert the cash balance into ansagge-five annuity (for
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Participants younger thaixty-five), was dictated by § 1.3 of the Plan, which defined “Actuarial
Equivalent. Thediscount rate to determine the present valub®faccrued benefit (annuity3 a
prescribed by IRC § 417(a} the time oftie adoption of the Plan in 1989 until February 28,
2002, was a blend of interest rates equal to the Pension Benefit Guaranty Gorit?BiC”)
rate 1.R.C.8 417(e)(3)(A)(ii)(Il) (current version at |.R.C. § 417(e)(3)(A)R.S. Notice 87-20,
19874 CB. 456 (Feb. 9, 1987). The 20+1% rate used by Defendants between 1989 and 2000
was consistently and substantially higher tharPB&C rate

c. Plan Appendices- Preservation of Benefits Under Grandfathered Formula

When the cash balance plan and PRA Formula were adopted as of 1989, employees who

werethen still employed bfolgate were given the option to continue benefits under the
Grandfathered Formukas set forth ilAppendices A through Bf the Plan TheAppendices
offered protection t&articipantslike McCutcheon, who worked at Colgate prior to 1989,
remained emplged after the conversion to thash balance plamut hadaccrued benefits under
the previous Grandfathered Formulander Appendix CtheseParticipantould elect to make
contributions to maintain benefits accrued under the Grandfathered ForfnaiRarticipant
elected taontinue making thesmontributionsand did so until her separation from serviiee
would be entitled ttver accrued énefitunder the PRA Formula plus her contributions under the
Grandfathered Formula, in tifigrm of either a lmp sum or an annuity.

d. The Residual Annuity Amendmentand 2005Implementation

In 2004,it came to Colgate’s attention ththe lump sunpayments thahe Planhad

been payindo Participants- who continued making contributions to maint@randfathered
Formulabenefits-- were less than théarticipantswould have otherwise received had they

elected to receive an annuitPn March 30, 2005, theommittee adoptethe RAA to address
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the potential unlawful forfeiture of benefits.

The RAA amended the Plan and granted a residual annuity (the “RAA Annuity”) to any
Participant who elected a lump sum payment upon separation, andagessdy-five single
life annuity benefit otherwise payable to the Member under Appendices B, C or D,iaaldepl
(the “Grandfathere@enefit”) was greater than the age sifitye single life annuity actuarial
equivalent of @articipant’s lump sum payment (thade 65 AE of LS paid”). The amount of
the RAA Annuity waghe cklta between the two amount#fter the Committee adopted the
RAA in 2005,it was implementednly for prospective retireesg., thoseParticipantsvho
retired after March 20Q®ven though thRAA was effedve as of July 1, 1989. &roactive
implementation of the RAAld not occumt that time for Participantsho hadretired between
July 1989 and February 2005, suchvaCutcheon

e. Colgatel Settlementand Retroactive Implementation of the RAA

In 2007,a class action was commenced on behadkeoktral thousanBarticipants
againstColgate, alleging thaher pension benefitead been miscalculate®eeln re Colgate
Palmolive Co. ERISA Litig“Colgate I'), 36 F. Supp. 3d 344 (S.D.N.2014. In May 2010,
the parties irColgate Ireached an agreement in principle to settle tha. chip to that point,
counsel for the plaintiffs i€olgate Ihad not beeaware of the RAA.Once plaintiffs’ counsl
received a copy of the RAA in July 2011, all RA&latedclaimswerecarved ait of the
settlement agreemenihe Court approved the final settlement agreeraerituly 8, 2014.

After the Colgate Isettlement, Defendants retroactivalyplied the RAA, granting
millions of dollars of additionannuity benefits to a few hundredrcipantsvho had takem
lump sum payment between 1989 and 2005 and who had continued to make contributions under

the Grandfathered Formul&@efendantsontendhat all Participants entitled tm &AA
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Annuity received onat thattime. Plaintiffs dispute this.
B. McCutcheon's Administrative Claim and Appeal

McCutcheonwas employed by Colgate from 1979 to 1994, and participated in the Plan
during that time. Aftethe Plan converteh 1989, she continued to make contributions under
the Grandfathered Formula until she resigned from the congiahg age of thirtgeven in
1994. She elected to receive her penbiemefit as dump sum distribution of $22,425.645he
did not receive any benefit under the RAA when it was enacted in 2005. On July 30, 2014, she
submitteda claim letteto the Committee, stating thahe was entitled tan RAA Annuity, in
addition to thdump sumpaymentshehadreceived inl1994. She requested that Defendants
begin paying heanRAA Annuity, and provide aexplanation of how it wasalculated.

Defendanflavin responded on behalf of tlmmmittee andleniedMcCutcheon’s
claim, by letter dated November 4, 201Because heGrandfathere@enefit(calculated as
$699.58) was less than her Age 65 AE ofdaid alculated a$752.84), theCommittee
concluded thamMcCutcheon was not entitleth RAA Annuity. OnJanuary 6, 2015,
McCutcheorsent a letter tthe Committeeyequestingamong other things, certain documents,
information and responsés questionslescribed in the letteilOn Mardch 5, 2015Defendant
Flavinresponded to McCutcheon on behalfte Committee attacling some, but not all, of the
documentdMcCutcheorhad requested.

McCutcheorformally appealed th€ommittee’s benefit denial decisiana letter dated
April 6, 2015, identifying four eors (“Errors”) thatthe Committeeallegedlycommitted in the
course ofcalculating heRAA Annuity. The fourErrorsare the basis fahe denial of benefits
claim in Count lland are discussed in detail belowhe April 6, 2015, étteralsonoted that

Defendantdiad notadequately respoerdto the “39 specific requestsr documents, records
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and/or information” made iMcCutcheon’slanuary 6, 2015, letter, and again requested that
Defendants “respond to those contentions, answer those questions, and fully comigseith t
requests . . . so as to prevent further prejudicMtCutcheof”

On June 4, 2015, ia sixteerpage letter signed by Defendauarsili, theComnittee
deniedMcCutcheon’s appealln a March 14, 201éetter fromMcCutcheorto theCommittee,
she again raised the Committee’s failure to respond adequately to her priot feques
documents. On April 25, 2016, tR®mmitteeprovidedfour additional documents

C. RelevantProcedural History

McCutcheorcommenced thiactionon June 3, 201@&ssertindive causes of action.

The Magistrate Judge overseeing-prial proceedings bifurcated the case and ordered only
Counts | and Il to proceed. On July 27, 20th@, Court granted Plaintiffshotionfor class
certification as to Count knd appointetlcCutcheoras class representative of a class
consistingof:

any person who, under any of Appendices B, C or D of the Plan, is entitled to a

greater benefit than his or her Accrued Benefit as defined in Plan § 1.2, provided

suchperson received a lump sum payment from the Plan, and the beneficiaries and
estates of any such person.
Caufieldv. Colgate-PalmoliveCo., No. 16 Civ. 4170, 2017 WL 3206339, at *8 (S.D.N.Y. July
27, 2017). Given this class definitiaach Class Membét) was a Colgate employee in July
1989 who elected to continue making contributions under the Grandfathered Formuladls set
in Appendices A through D of the Plan until separating from the company, (2) receivep a lum
sum payment from the Plan in th@eunt ofhis orher accrued benefit plus contributions under

the Grandfathered Formula upseparatiorand(3) is entitled to a greater benefit tHais orher

Accrued Benefit as defined in Plan 8§ Jwich defines Accrued Benefit in part as the “Actuaria



Equivalent of the Member’s AccountPlaintiffs estimate that the Class consists of
approximately 1,200 individualg]. at *4, with claims totaling approximately $300,000,000.
Defendants now seek summary judgment on Counts | and II.
II. LEGAL STANDARD

Summary judgment is appropriate if the record establishes that there is nmégenu
dispute as to any material fact and the movant is entitled to judgment as a fattet é-ed.
R. Civ. P. 56(a). “A genuine issue of material fact existhéd &vidence is such that a
reasonable jury could return a verdict for the nonmoving partyi¢k’'s Garage, Inc. v.
Progressive Cas. Ins. C&75 F.3d 107, 113 (2d Cir. 2017) (quotigderson v. Liberty Lobby
Inc., 477 U.S. 242, 248 (1986)). The moving party “bears the burden of ‘demonstrat[ing] the
absence of a genuine issue of material fadtd”’at 114 (quotingelotex Corp. v. Catretd77
U.S. 317, 323 (1986)) (alteration in originalllhe evidence is constru@uthe light most
favorable toand all reasonable inferences are drawfauor of, the nonmoving partyld. at
113. “Summary judgment should be denied where there are genuine issues of mettéhal fa
properly can be resolved only by a finder of fact because they may reasonablyuasl i@so
favor of either party.” Davis-Garettv. Urban Outfitters,Inc., 921 F.3d 30, 45 (2d Cir. 2019)
(quotingAnderson477 U.Sat250).
III. DISCUSSION

A. Alleged Failure to Produce Documents and Informationrr- Count | and
Standard of Review on Count Il

3 After the current motion was fully briefed, on October 24, 201&in#fs filed a letter motion
seeking a prenotion conference and permission for leave to file a surreply. The Court denied
Plaintiffs’ request to file a surreply, and stated that it would consider witethecept the letter
motion as a surreply whehda motion was adjudicated:he surreply was considered in
connection with this decision and nothing in the surreply affected the outcome.
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1. TheAdministrative Procedure Claim (Count I)

Count lallegesthat Defendantsviolated29 U.S.C. § 1133(a)(2) by violatimprtions of
the ERISA Procedures RegulatipA9 C.F.R8 2560.5031, byfailing to produceall relevant
documents and information during McCutchasaziaim and appealCount | seeks relief in the
form of an order “to permit Plaintiffs to review all relevant documents, reeord®ther
information forthwith.” Summary judgment is granted to Defendamt<ount lon the ground
of mootness because the material at issue was produced during the coursiggsHttbe. See
Martin-Trigonav. Shiff 702 F.2d 380, 386 (2d Cir. 1983)he hallmark of a moot case or
controversy is that the relief sought can no longer be given or is no longer e exbrd
Krull v.Oey, 805 F. App’x 73, 74 (2d Cir. 202Qgummary order).

2. The Standard of Review on theDenial of Benefits Claim Count 1)

Plaintiffs relatedlyargue that the de novo standaraefiew applies to thdenial of
benefits @aim (Count Il) because Defendants violated the ERFAcedures Regulation, by
failing to produce relevant documents and information, as well &slimg to explain the

specific reasons and specific plan provisiapsn which the denial of hetaim was based

4 Defendants argue that the Committee is the only proper defendant for Counts |eralifebit
was appointed aséthplan administrator, granted discretionary authority to determine benefits,
provided documents and made final, binding decisions on appeals. This argument is
unpersuasive. ERISA authorizes claims under 29 U.S.C. § 1132(a)(1)(B) againahthe pl
administrators antiduciaries. See Paneccasw Unisource Worldwide, Inc532 F.3d 101, 108
n.2 (2d Cir. 2008}“A claim for recovery of benefits under ERISA .can be
brought onlyagainst a coverealan, its administators or its truste€$; accord Romera.
TeamsterdJnion Local272 No. 15 Civ. 7583, 2019 WL 4688642, at *7 (S.D.N.Y. Sept. 25,
2019). Defendants Flavin and Marsdre each members of the Committee, which is itself a
named fiduciary and defined according to the positions by which it is composed, and Golgate i
the sponsor of the Plan. Accordingly, @#fendants are appropriatetpmed in Counts | and
Count Il. SeeERISA § 402(a)(2), 29 U.S.(8 1102(a)(2); ERISA 3(21)(A), 29 U.S.C. §
1002(21)(A).
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For the following reasonghe Court agresthat Defendants failed to produce documents and
information, andinds thatMcCutcheon’sclaim in Count llis subject to a de novo standard of
reviewbut that the same claim on behalf of Clksmbers is subject to the more deferential
“arbitrary and capcious” standard.This is more of a theoretical than an actual differexxce
Errors 1 and 2 are resolved based on the unambiguous language of tesed@adeil v. Ret.
Plan for SalariedEmployee®f RKO Gen., Inc, 37 F.3d 55, 59 (2d Cir. 1994rror 3 centers
on a question of law, as to which the de novo standard am#@a/ilkinsv. MasonTenders
Dist. Council Pensiorrund, 445 F.3d 572, 581 (2d Cir. 200@&nd only Error 4 is subject to the
arbitrary and cajeious standard as regards the Class.

a. Applicable Law to Determine Standard of Review forDenial
of Benefits Claim

Although “ERISA does not set out the appropriate standard of review for actions under 8
1132(a)(1)(B) challenging benefit eligibility determinatigne Firestone the Supreme Court
held that “a denial of benefits challenged under § 1132(a)(i9(®)be reviewed underde
novostandard unless the benefit plan gives the administrator or fiduciary disargtarthority
to determine eligibility for benefits or to construe the terms of the plan,” in whiehacas
arbitrary and capricious standard appliegestoneTire & RubberCo.v. Bruch,489 U.S. 101,
109, 115 (1989)accordHalo v. YaleHealthPlan, Dir. of Benefits& RecordsyaleUniv., 819
F.3d 42, 51 (2d Cir. 2016)An administrator’s decision will be overturned as “arbitrary and
capricious” only when the decision is “without reason, unsupported by substantial ewddence
erroneous as a matter of lawRoganti v. Metro. Life Ins. Co786 F.3d 201, 211 (2d Cir. 2015);
accordCohenv. Liberty Mut. Grp. Inc., 380 F. Supp. 3d 363, 384 (S.D.N.Y. 2019). However,

even when a plan confers discretionary authority to the plan administrator, de novo review
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applies when a plarfdil[s] to comply with the claimgrocedure regulatiom the processing of
a participant claim [unledbefailure] wasinadvertenandharmless Halo, 819 F.3d at 58
accordCohen 380 F. Supp. 3dt376-77. The plan “bears the burden of proof on this issue
since the party claiming deferential review should prove the predictpstifies it.” Halo,
819 F.3d at 58accordCohen 380 F. Supp. 3dt379.

2. Application of Law DictatesDifferent Standards of Reviewfor McCutcheon
and the Class Except as to Questions of Law

Theexpresgerms ofSection8.4(a) conferdiscretionary authority tthe Committee to
determine benefits eligibility and construe the terms of the Plan.

[The Committee] shall have such duties and psvéer may be necessary to

discharge its duties hereunder, including, but not by way of limitation . . . [the

exclusive right to construe amaterpret (i) the termsr provisions of the Plan . . .

or (ii) the applicability of any of the terms or provisions of the foregoing in a

particular situationor (iii) all questions of eligibility and determine the amount,

manner and time of paymerftarny benefits hereundgio exercise discretion where

necessary or appropriate in the interpretation and administration of the Plan; and to

decide any and all matters arising thereunder.
See, e.g.Tockerv. Philip Morris Cos,, Inc,, 470 F.3d 481, 487 (2d Cir. 2006) (concluding the
same where plan language stated that the committee “shall have all powers reasonably necessa
to administer the Plan and is authorized, in accordance with its provisions, toideter
eligibility, to compute and determine benefits, and to determine individual agltgrivileges
under the Plah. But de novo revieweverthelesapplies at least with respect tdcCutcheon,
becaus®efendantslid not comply withthe ERISA Procedures Regulation.

Under 29 C.F.R. § 2560.503-1(h)(#), claimants must b®rovided,upon request and
free of charge, reasonable access to, and copia documents, records, and other imfi@tion

relevant to the claimant’s claim for benefits,” subject to the definition of relevard8eF.R.

§ 2560.503t(m)(8). 29 C.F.R8 2560.503t(h)(2(iii) (emphasis addedR9 C.F.R. §
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2560.5031(m)(8) states that a document, record or other information shall be considered
“relevant” to an adminisétive claim if it waseither.

() . . . relied upon in making the benefit determination; (ii) . submitted,

considered, or generated in the course of making the benefit determinatiauit w

regard to whether such document, record, or other information was relied upon in

making the benefit determinatiofiji) [or] [d]emonstrates compliance with the
administrative processes and safeguards required pursuant to paragraph (b)(5) of
this section in making the benefit determination.

29 C.F.R. § 2560.503¢m)(8).

29 C.F.R. § 2560.503-1(b)(S)ates thaha plan’s claim procedures are reasonable only if they
“contain administrative processes and safeguards designed to ensure aifigl tioatdrenefit
claim determinations are madeaocordance with governing plan documents and that, where
appropriate, the plan provisions have been applied consistently with respectddyssitiiated
claimants’ 29 C.F.R. § 2560.503-1(b)(5).

In addition tofailing to respondully to thethirty-nine specific requestontained in the
January 6, 2015, letter during the course of McCutckedaim and appeaPlaintiffs argue that
Defendants withhelthe following relevant documerntsgenerated, considered and/or relied
upon by Defendants in denying her claim and appeaidthatPlaintiffs were able to learn of
and obtain these documents only in the coursisgbvery: (1)documents relatig to the
Committee’sFebruary 2014 action adopting the PBGC fatepurposes ofonverting a
Participant’'sPRA lump sum paymeimto theAge 65 AE of the LS paid2) documents relating
to Defendants’ actual calculations of McCutchadRAA eligibility, contained within an Excel
spreadsheet created as part of the 2014 retroactive implemenfatierRAA, which

Defendants referencewl theletter denyingMcCutcheors appeal (3) a 2014RAA manual

outlining relevantalculation methodology and pratees, which Defendants identified as a

12



guide on how to identiffParticipantsentitled to the RAA and how to calculdR&A Annuities,
and which Defendants contend shows that the Plan calculated McCusosleghility for the
RAA in the same way as other Participaf3;spreadsheets and related benefit files of
Participants simiarly situated tvicCutcheon (5) an initial internal memorandum analyzing
McCutcheors April 2015 appeal; and (6) anternal draft respomstothe January 6, 2015,
letter, discussing and directly addressing many of McCutckaetmtument and information
requests even though those responses were never sharéemdliring the claims process.
These documents are “relevant” unttex definition in29 C.F.R. § 2560.503-1(m)(8), as
documentgl) relied upon by Defendants in denyilgCutcheon’s claim(2) submitted,
considered or generated in the course of malkardpenefit determination or (3) demonstrating
compliance with th@dministrative processes and safeguatdied in29 C.F.R.8 2560.503-
1(b)(5), such as showing that the relevialain provisions have been applied consistently with
respect to similarly situated Participan8ee, e.g.Thomav. Fox LongTermDisability Plan,
No. 17 Civ. 4389, 2018 WL 6514757, at *26 (S.D.N.Y. Dec. 11, 2018) (identifying documents
relating to defendantimternal policies as relevant und®d C.F.R.8 2560.503t(h)(2(iii), as
showing whethethe claims procedure was applied consistenifighamedv. SanofiAventis
Pharm, No. 06 Civ. 1504, 2009 WL 4975260, at *12 (S.D.N.Y. Dec. 22, 2(006itifying as
relevantunder 29 C.F.R. § 2560.503h)(2(iii) copies of policies plaintiff was alleged to have
violated, performance evaluations, documents relating to tissws-unauthorized purchase

orders and emails betweplaintiff and other employees).

> These documents were finally produced during the course of discovery, in responseNio. RFP
6, which sought “all documents constituting the ‘robust administrative record, wigals $iow
thoroughly the Plan analyzeMgCutcheors] claim.™
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Because the documents identified above are relevant and were provided to McCutcheon
for the first time duringhis litigation this is sufficient to show a violation of 29 C.F.R. §
2560.503-1(h)(Q)ii) .6 SeeThoma 2018 WL 6514757, at *26 (concluditige same where
certain documents requested by plaintifind relevant to a consideration of whether the claims
procedure was applied consistentlyvere not provided until discoveryylohamed 2009WL
4975260, at *12gamg.

Defendants disputine relevanceof the documentslaintiffs identify, to the extent that
Plaintiffs have not showthatthe documentaereprovided toyelied upon or generated by the
Committee andargue thathey complied with the ERISA Procedures Regulabipmproviding
1,200 pages of documents during the course of McCut&helaim and appealDefendants
misread whaR9 C.F.R. § 2560.503¢h)(2(iii) requires,as he definition of relevance is broad,
and the regulation does not reguRlaintifs to show explicitly the documenitgere relied upon

by theCommittee’ CompareSalisburyv. Prudentiallns.Co. of Am, 238 F. Supp. 3d 444, 449

¢ Defendants argue that the documents identified by McCutchemalready in her possession
before the current case was filed, citing a footnote in Plaintiffs’ memonmandtespose to
Defendants’ objections to an October 19, 2017, discovery order. However, the footnote compels
the opposite conclusion, as Plaintiffs state that “Defendants’ repsaggestion . . . that they
have already produced documents pursuant to . . tiF&IRFP Nos. 26 is incorrect and
misleading,” noting that “the vast majority of [documents produced by Defendantgjmprise
multiple copies of claim and appeal correspondence and attachments . . . which Plaintiffs
explicitly excludedrom their equests.” (emphasis added). Nowhere in the footnote do
Plaintiffs -- as Defendants suggestadmit they were provided tipecificdocuments identified
above.

" Defendants cit&listav. UnumLife Ins.Co.of Am, 378 F.3d 113 (1st Cir. 2008)r the
proposition the documents identified by Plaintdfe not relevant because they were not
“generated or adopted by the plan administrator” nor “were [the documents] known ar shoul
have been known by those who made the decision to deny the cldinai’123. Defendants
both misread and misu§Hista, asthe courtthereconcluded the documententified by

plaintiff wererelevantto theinterpretatiorof other plan documents, andtedthat“[t]he fact

that [theplanappealsonsultantidoesnotremembeif sheactuallyrelied on [the documents
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(S.D.N.Y. 2017)“[l]f the plan administrator does rsitictly comply with the Departent of
Labor’s regulations” then de novo review applies. (emphasis addéth)Russov. Cont’l Cas.
Co, No. 05 Civ. 5700, 2006 WL 931683, at *5 (S.D.N.Y. Apr. 11, 20a6)d, 214 F. App’x 7
(2d Cir. 2007) (finding no violationf 29 C.F.R. § 2560.503¢h)(2(iil) where upon request,
plaintiff was sent “aompletecopy of the administrative recatdemphasis added)).
Additionally, Defendantseparatelyiolated29 C.F.R. § 2560.508¢g)(1)(i) and (ii) by
failing to set forth ilMcCutcheon’s claindenial letter- “in a manner calculated to be

understood by the claimant “[t]he specific reason or reasons for the adverse determination”
and ‘[r]eference tahe specific plan provisions on which the determination is bas2@C.F.R.

§ 2560.503k(g)(1)(i)}(ii). While theclaim denialetter identifiessomeinformation related to

the RAAand includes basic explanation of the relev&MA calculationsthe letterprovides

no reference to thepecific Plarprovisions-- apart from the RAA, Appendix C and Appendix F
mortality rates -upon which denial was based; fails to explain whyGhendfathered Benefit
used to calculate the RAA was $699.58, wherstitae benefit was calculated as $1,385.
whenMcCutcheorseparated from service in 19%hdfails to identify which Plan provision
defined the'PBGC interest ratesamong other omissionsSeeMontefiore MedCtr. v. Local
272WelfareFund No. 09 Civ. 3096, 2019 WL 571455, at *3 (S.D.N.Y. Jan. 25, 20&pnrt

and recommendation adoptedo. 09 Civ. 3096, 2019 WL 569805 (S.D.N.Y. Feb. 12, 2019)

(finding a violation of 29 C.F.R. § 2560.503-1(g)(1), in part, where none of the explanation of

identified by plaintiff asrelevant]in evaluatingplaintiff's] claim doesnot undercufthe
documents’yelevance.”ld. at 12425. Defendantslsooverlookthis Court’'s motionto dismiss
decision staing thatsimilar materialswould berelevantunder 29 C.F.R. § 2560.503m)(8),
“evenif theyultimatelywerenotreliedupon.” SeeCaufieldv. ColgatePalmoliveCo., No. 16
Civ. 4170, 2017 WL 744600, *8 (S.D.N.Y. Feb. 24, 2017).
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benefits forms referenced a specific pfanvision) Babinov. Gesualdj 278 F. Supp. 3d 562,
584 (E.D.N.Y. 2017)aff'd, 744 F. App’x 30 (2d Cir. 2018) (finding a violation of 29 C.F.R. §
2560.5031(g)(1) where the claim denial failed to reference the specific plan provismnm u
which defendants relied in calculating plaintsfpension benefits)Further Plaintiffs have cited
evidence, includin@pefendant Flavits testimonythatMcCutcheors claimwas denied based
on the 2010 Plan document, rather than the operative 1994 Plahatibdfendant Flavin
signedthe claim denialetterwithout “hav[ing] in mind . . . [the] obligation to provide all the
reasons for the deniad the letter’

Defendants argyén the alternative, that eventifey did violatehe ERISA Procedures
Regulation Plaintiffs have failed to identify any actual prejudice caused by a violatjbm. “
Halo] the SecondCircuit was careful ta@ircumscribgthis] exception to ‘prevent the exception
from swallowing he rule,” and it directed that detians from he ERISA Procedures
Regulation should not be tolerated lightly[,]’ and that a noncompliant pears the burden of
proof on [showing a failure to comply withé ERISA Procedures Regulation was inadvertent
and harmless]. Cohen 380 F. Supp. 3dt379 (quotingHalo, 819 F.3d at 57-58]}Hird
alteration in original).

Here, the ERISA Procedures Regulation violatiarenot analogous to the exceptions
envisionedn Halo, “such as responding one hour or one day late, where such delays do not
harm the claimant in[ay] material way.” Id. (concluding the same where defendant’s denial of
benefits letter provided only vague reasons for the denial and did not identifyetventel
provisions of the plan)And contrary to Defendantsissertion thaPlaintiffs have failed to
identify prejudice, it is Defendants’ burden to show that a violation dERISA Procedures

Regulationwas inadvertent and harmlesSeeHalo, 819 F.3d at 58Aitkenv. AetnalLife Ins.
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Co, No. 16 Civ. 4606, 2018 WL 4608217, at *14 (S.D.N.Y. Sept. 25, 2@b8cluding that the
Halo exception did not apply because defendant did not show that the violation was inadvertent).
Here Defendantkave failed to showoth. Accordingly, McCutchedsclaim in Count llis
subject to a de novo standard of review (except as qualified below).

Defendants’ violation of thERISA Procedures Regulatiaffects the standard of review
only for McCutcheon’slenial of benefitelaim, since Count | is solely an individu@aim and
is not asserted on behalf of the putativasS. Because tli&lanconfers discretionary authority
to the Committee to determine benefits eligibility and construe the terms Blathe claim
asserted by any otheaRicipant is affodeda deferential standard of reviegagain except as
gualified below) because no other participant has established a violation ofl$#% ERcedure
Regulation.

B. Denial of Benefits Claim (Count II)

Plaintiffs’ denial of benefitslaim in Count Il is based ofour allegedErrors Defendants
made whernterpreing and calculatig benefits undethe RAA  For the following reasons,
summary judgment is granted in part and denied in part to Defendants on Errors 1 through 4.

a. Error 1

As Error 1,Plaintiffs asserthat Defendantmiscalculatd the RAA benefit, causing an
impermissible forfeiture of benefits I§tassMembers For the following reasons, summary
judgment is denied to Defendantstmor 1under both a de novo standard and arbitrary and
capricious standard, because Defenslanterpretatioris erroneous as a matter of law.

1. Legal Principles for Construing a Plan
When a plan is construed in ERISA cases involving claims u@hdé&B2(a)(1)(B), courts

interpret the plan according to “federal common law,” which is “largely méat by state law
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principles.” Lifsonv. INA Life Ins.Co. of NewYork 333 F.3d 349, 352-53 (2d Cir. 2003)
accordStetsv. SecuriarLife Ins.Co., No. 17 Civ. 09366, 2020 WL 1467395, at *5 (S.D.N.Y.
Mar. 25, 2020) Courts first look to determine if the Plan’s terms are ambigugasO’Neil, 37
F.3dat58-59; accordVerdierv. Thalle Constr. Co., IncNo. 14 Civ. 4436, 2017 WL 78512, at
*4 (S.D.N.Y. Jan. 5, 2017ff'd, 771 F. App’x 20 (2d Cir. 2019). “Whether ERISA plan
languageis ambiguous is a question of law that is resolved by reference to the comnact al
Stromv. Siegel Fenchel & Peddy.C. Profit SharingPlan, 497 F.3d 234, 244 n.6 (2d Cir. 2007)
(quotingO’Neil, 37 F.3d at 59)accordVerdier, 2017 WL 78512, at *4“Languages
ambiguous when it is capable of more than one meaning when viewed objectively by a
reasonably intelligent person who has examined the context of theieiaiy@ated agreement.”
Strom 497 F.3dat 244 n.6 {nternalquotation marks omittegxccordVerdier, 2017 WL 78512,
at *4.

If the terms of the Plan are unambiguaihey are enforced according to their terms.
“Where. . . plan languageategorically states that certain benefits will be provided,
novoreview is appropriate because unambiguous language leaves no room for the ekercis
discretion” O’Neil, 37 F.3dat59; accordStrom 497 F.3cat 244 n.6 (U] nambiguous
language in an ERISA plan must be interpreted and enforced in accordance pldimits
meaning’). The court is to “review the Plan as a whole, giving terms their plain mednings.
Fayv. OxfordHealthPlan, 287 F.3d 96, 104 (2d Cir. 2002x;cordJaroz v. Am.Axle & Mfg.,
Inc., 372 F. Supp. 3d 163, 178 (W.D.N.Y. 20189e Brass. Am.Film Techs.|nc., 987 F.2d
142, 148 (2d Cir. 1993) Where thgcontract]language is plain and unambiguous, a court may

construe the contract and grant summary judgrient.
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If the terms of the Plan are ambiguous, the denial of benefits is consideszdhend
arbitrary and capricious standamtiere the party making the integpation has discretion to
interpret the termsO’Neil, 37 F.3dat59; accordJarosz 372F. Supp. 3d at 175A denial of
benefits is arbitrary and capricious only if the decisioighout reason, unsupported by
substantial evidence erroneous as a matter of lawFay, 287 F.3dat 104 (nternal quotation
marks omitted)accordJarosz 372 F. Supp. 3d at 175.[W]here the trustees of a plan.
interpret the plan in a manner inconsistent with its plain words, or by their inteipretatder
some provisions of the plan superfluous, their actions may well be found to beaditta
capricious” DeCesarer. AetnaLife Ins.Co.,, 95 F. Supp. 3d 458, 481 (S.D.N.Y. 2015) (quoting
O’Sheav. First ManhattanCo. Thrift Plan & Tr., 55 F.3d 109, 112 (2d Cir. 1995But where
both the interpretation proffered by the administrator and the interpretatidarpdoby the
claimant are reasonable, the adiistrator’s interpretationvill not be disturbed Novellav.
WestchesteCty. 661 F.3d 128, 140 (2d Cir. 201 accord Jarosz372 F. Supp. 3d at 175.

“It is axiomatic that where the language of a confatdssue in a 8 1132(a)(1)(Blaim]
is unambiguous, the partigsitent is determined within the four corners of the contract, without
reference to external evidente-eiferv. Prudential InsCo. of Am, 306 F.3d 1202, 1210 (2d
Cir. 2002) accordHalpernv. Blue Cross/BlueShieldof W.NewYork No. 12 Civ. 407, 2014
WL 4385759, at *10 (W.D.N.Y. Sept. 4, 2018yrooksv. Macy’s,Inc., No. 10 Civ. 5304, 2011
WL 1793345, at *2 (S.D.N.Y. May 6, 2011Ry contrast, when a plan’s terms are ambiguous,
“an employer is entitled to summary judgnt if it presents extrinsic evidence sufficient to
remove the ambiguity and that evidence is not contradicted by opposing evidéiilbert v.
RelatedMgmt.Co.,L.P., No. 95 Av. 9610, 1998VL 99801,at*4 (S.D.N.Y.Mar. 4, 1998),

aff'd subnom, 162 F.3d 1147 (2€ir. 1998)(collecting cases).
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2. Construing the RAA
In broad terms, Error 1 involves howdetermine who is entitled to &AA Annuity
benefit, and the amount of any such benefit. Defendants seek summary judgguerg that
eligibility and the amount ardetermined by comparing the PRA lump sum payment Age 65 AE
of LS paid (defined above as the “Age 65 actuarial equivalent of the lump sumwpigidthe
Grandfathered BenefitPlaintiffsoppose, argag that the determination is malg comparing
the Age 65 AE of LS paidith thegreater othe Grandfathered Benefit the Actuarial
Equivalent of the Member’s Accrued Benefit plus ContributioAls.agree that if theAge 65
AE of LS paidis smaller than the second amount, then the difference RABReAnnuity
benefit. Based on a plain reading of the RRAgintiffs havethe better argument.
The RAA states, regarding eligibilitp receive the RAA Annuitythat
[e]ffective as of July 1, 1989, a Member who, under any of Appendices B, C or D,
is entitled to a greater benefit than [her] Accrued Benefiland.who chooses to
receivelher] benefit under this Lump Sum Payment Option, which is the Actuarial
Equivalent of [her]Accrued Benefit . . . shall receive in addition to such lump sum
payment an additional benefit, commencing at the same time and payable in the
standard form applicable to such Member . A Member may not elect any other
form of payment option with respt to this additional benefit.
(Dkt. No. 213 at 4/§. But the following provision of the RAA directs how to compute
the RAA Annuity:
Such additional benefit shall be computed by subtracting the age 65 single life
annuity Actuarial Equivalent amount of the Member’s lump sum paymentthe
Age 65 AE of LS pid] fromthe age 65 single life annuity benefit otherwise payable
to the Member under Appendices B, C or D, as applicable
(Dkt. No. 213 at 4/§ (emphasis added)
The parties agree thaippendix C § o) isthe Appendixapplicable to McCutcheont states

If [she] elects to receive an annuity settlement instead of a single lump sum
payment, [she] shall be eligible for an annuity pursuant to Section 6,.&ection
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6.3 . . . or Section 6.4(a)(ii) . . . of the Plan that provides$her] to receivehe
larger of

0] the benefit that{she] would have received hgdhe] continued under the
Plan as in effect prior to July, 1989, pursuant to Appendix B. . or

(i) the benefit payable pursuant$ection 6.2 . . . Section 6.3 . . .®ection
6.4(a)(ii). . .of the Planwhich is the Actuarial Equivalent of the Member’s
Accrued Benefit .. . . pluber] Contributions to Maintain Prior Plan Benefits
with interest . . . gther] Benefit Commencemeiliate.
(Dkt. No. 21-10 at 18-19/71)Defendang argue that only 8(b)(i) (which is the
Grandfathered Benefit) should be compared to the Age 65 AE of LS paid. Plaintiffs
argue that thgreaterof 8§ 2(b)(i) (the Grandfathered Benefit) § 2(b)(ii) above should
be compared to the Age 65 AE of LS paid.

The Plan plainly states thBarticipants are entitled “to receive the largertb# two
amounts, paragraph) the Grandfathered Benefit, and paragrapraigther amount discussed
below. The Plan unambiguouslirectsthat both amounts must be considered, as Plaintiffs
assert.Defendants’ interpretation to the contrary is erroneous as a matter of law.

Defendants agree that the language governing determinatiba BIAA Annuity
payments is clear and unambiguous, but atigaethe RAA dictates a comparison between the
PRA lump sum payment (expressed as an annuity) and the Grandfathered Formula arnuity onl
Defendants assert thahé age 65 single life annuity beneftherwise payabléo the Member
under Appendices B, C or D, as applicable” refers only to the Grandfathered Benefuthdihe
benefit, in Appendix G 2(b)(ii), they argue is not “otherwigayable” because it is the same as
the PRA lump sum payment, which was already paid.

This argument is unpersuasivecause the PRA lump sum is not the same as the

Appendix C8 2(b)(ii) benefit. The PRA lump sum is more precisethé age 65 single life
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annuity Actuarial Equivalent amount of the Member’s lump sum paynfient the Age 65 AE
of LS paid) from the RAA That amount is different frontlfe benefit payable pursuant to
Section 6.2 ... Section 6.3 . . . or Section §(#)fa . .of the Planwhich is the Actuarial
Equivalent of the Member’s Accrued Benefit . . . plus [l@&vhtributions to Maintain Prior Plan
Benefits with interestfrom Appendix C 8§ 2(b)(ii).

First, on the most basic level, the words are differggesting that the drafters of the
Plan meant to indicate two different things. Second, the Age 65 AE of the LS paid is
computational construct created to facilitate the computation under the RAA. It iPlaot a
benefit; there is no such benefitthre Plan In contrast, Appendix C § 2(b)(ifyeates by its
termsan actual Plan benefit, establisheden the Plan was converted from a defined benefit
plan to a PRA cash balance plan.

Third, acritical differencethat flows from this distinctiorand the reason the amounts
are not the same, is that they are based on different interest rate assump#ohge GhAE of
the LS paid is based on a PBGC interest rate, while the Appendix C § 2(b)(iiif eba$ed on
the higher 20+1% rateThe Age 65 AE of the LS paids based on a PBGC interest rate because
at the time of the adoption of the Plan in 1989, until February 28, #t®ihterest rates that
IRC § 417(e) required plans to use in present valuing bemvedite a blend of interest rates equal
to the PBGC rate for immediate or deferred annuitig?.Cl. 8417(e)(3)(A)(ii)(1l) (current
version at I.R.C. 8§ 417(e)(3)(C))R.S.Notice 8720, 19871 CB. 456 (Feb. 9, 1987).
Defendants admit in their reply merandum that the Committee “uses the PBGC rates to
convert the PRA Formula lump sum into an annuity for purposes of comparison with the
Grandfathered Formula annuity.”

In contrast, the Appendix C 8 2(b)(ii) benefit, which is an actual bersefigsed othe
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higher 20+1% rate because that is the interest rate assumption that Defendalysuaetl(for
Participants paid before January 1, 20@Q)roject toan agesixty-five accountvalueand then
convertit to an agesixty-five annuity. As reflected in the 2003 Plan document, the Plan
required the use of 20+1% rate to convert a Participant’'s Account into a diaglerluity in §
1.3, before the year 2000. Throughout the relevant period, this radwegs greater- i.e.,
not the samesa- the PBGC rates.

Defendantsargument in response falls short. They assert thatghes5 AE of LS paid
and Appendix C § 2(b)(ii) benefit are one and the same. They do not explain how this can be,
given that the two amounts are based on differeatest rates, nor do they appear to challenge
that they use the PBGC rate for the former, and the 20+1% rate for the Dafendantslso
cite evidenceo showthat the RAA’spurpose and intent was to ensure that Participants were
“made whole” by compéng theirAge 65 AE of LS paidustto the Appendix C § 2(b)(i)

Annuity Benefit (to preserve therandfathered Formula benefiffhey similarly argue that the
Committee’s past practice is consistent with their interpretationthiButnambiguous language
of the RAA and Appendix C foreclosesnsideration of extrinsic evidence suchrasnt and
purposeor past practice SeeAeronautical IndusDist. Lodge 91 ofnt’l Ass’nof Machinists &
AerospacaNorkers AFL-CIO v. United TechsCorp., Pratt & Whitney 230 F.3d 569, 576 (2d

Cir. 2000) (“Only when provisions are ambiguous may courts look to extrinsic factors h. . suc
as bargaining history, past practices, and other provisions . . . to interpret the language
guestion’); DeVitov. HempsteadChina Shoplnc., 38 F.3d 651, 654 (2d Cir. 1994) (noting that
“[t]lo the extent that [andmbiguity existsa textual analysis of thigreement may be
supplemented by an exploration of extrinsic evidence concerning the parties’ {eteptiasis

added)). Accordingly, Defendants are denied summary judgment on Error 1.
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b. Error 2

In Error2, Plaintiffs argue thabefendants used the wrong Plan provision to determine
the Estimated Primary Insurance Amount (“PIA¥hen calculatindenefis under the
Grandfathered Formula.uSimary judgment is granted to Defendants with respect to Error 2.

The Appendix C § 2(b)(i) Annuity Benefit (i.e., the Grandfathered Benefigyences
Appendix B. Appendix B § 2(a) states that Participants shall be entitled to receorgrdy
retirement income “commencing on [her] Normal Retirement Date” equal to: “1f. §8érp
Average Recognized Monthly Earnings multiplied by [her] years of Benefit AcBaralce
(with adjustment for completed months)” miu

1.25% of [her] monthly Estimatg@I1A] under the Federal Social Security Act in

effect at the time of the Member’s retirememtltiplied by [her] years of Benefit

Accrual Service (with adjustment for completed months) after the attainmem of ag

25, but not in excess of 40 such years.

“Estimated Primary Insurance Amount” is defineddippendix A 8§ 7as“the amount
that is estimated to lgEaid to a [Participant] under the Federal Insurance Contribution Act . . . in
effect upon the date of termination of employmer&€ction7 requires calculation of this
amount “using an administrative procedure establishg@blgate] using either otwo
alternate sets of “principlesiepending on where the Participant is working when she retires.
Section7(a) govern$articipantswho elect|] to retire directly frontheemployment of
[Colgate]” Section7(b) governgarticipantswho [are] not in theactive employment of
[Colgate]. . .immediately prior to [her] Benefit Commencement Date.”

As expressed iAppendix B 8§ 2(a),lte PIAcreates an offset in théarget level of

retirement income that reflects the estimated income a person will receive from $oaialyS

Section7(a), for Participants who retire directly fro@olgate carries the assumption that no
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compensation is earned after termination until retirement age for Social Securisyx{gdeo).
Section7(b), for Participantasvho are not employed by Colgatemediately prior to the Benefit
Commencement Datearries the assumption that all future earnings remain levethetjlear
prior toage sixtytwo. Based on these assumptiotig PIA offsetcalculated undeg 7(a)is
generallylower than under 8§ 7(bjesuling in a higher Appendix C 8§ 2(b)(i) Annuity Benefit,
therefore affecting RAA eligibilityand level of any benefitdPlaintiffs dlege that Defendants
should have applieg 7(a) to Participants lik®cCutcheon Defendants assert that they
properly applied 7(b) to such Participant®efendants are correct.

Based on a plain reading off§ Defendants are correct thlaé PIAfor Participants like
McCutcheonis governed by §(b) rather tha® 7(a). The language is not ambiguous because
“it is capable ofgnly] . . . one meaning when viewed objectively by a reasonably intelligent
person wWo has examined the context of the entire integrated agreenstrar) 497 F.3cat
244 n.6.

Here, thePlanmakes clear thahePIA is an estimate of the amount a Participant will
receive from Social Securitig be useds an offset to the target level of retirement incame
Participant will receive To calculate the PIA requires an assumption atfmiterminating
employee’s earnings after separating from Colgate. The Plan offers onliadwes: an
assumption of nouture earnings foParticipans whoretire directly fromColgate, or an
assumption of future earnings that will continue until the year priagésixty-two for others.

Participants likeMcCutcheon do not fit neatly in the definition of either grouiphen
McCutcheorterminated employmeratt agethirty-seven, she did nétetire” -- in the usual
sense of the word directly from the employmerat Colgatgso not within the terms & 7(a)),

but shewas in active employmerdat Colgatammediately prior tdher Benefit Commencement
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Date (and therefore not withthe express terms &f7(b)), since the Plan provided for an
immediate lump sum payment upon terminatidievertheless$ 7 offersonly two choices, so
thatMcCutcheon and othelike herwho Idt the company’s employ before agj&ty-two must
fall under eithe8 7(a) or § 7(b). In the context of the entire integrated agreement, the only
reasonable interpretation 8f7 is that she is in the second group, which carries the assumption
that she continued to work after leaving Colgate until she reachesixgenvo. The other
assumption, that she had no further earnings after her Colgate employment,risasonhable
assumptioror interpretatiorgiven thetwo choices in 8 Avhenviewed by a reasonably
intelligent person in the context of the entire Pl@his interpretation -which is aimed at
applying a reasonable estimate of future social security eamirggeinforced by the provision
in 8§ 7 following thedisputed language that permits a Participant to submit her actual Social
Security earnings history, which will instead be the basis for calculatingttieipant’s
benefits.

To supporthe argument that g(b) doesotapply, Plaintiffs dispute Defendast
argument abouhe Committee’s prior practice under the Grandfatheredi&tore the cash
balance conversion in 1989 and before the Appendices at issue .eXibtergument relies on
evidence extrinsic to the Plan and Appendices, and thereforepsaperly considered in light
of the finding that Appendix § 7 is unambiguous in its inclusioklo€utcheonn § 7(b).
Similarly, the parties’ disputebaut which version of an administrative manual might shed light
on the issue relies on extrinsic ete that is not properly considered. Accordingiynsmary
judgment is granted to Defendamigh respect tderror 2

c. Error3

In Error 3, Plaintiffs argue th&efendants improperlyseda pre+etirement mortality
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discount (“PRMD")to determinea ClasdMembeis RAA Annuity in the calculatioof the age
sixty-five actuarial equivalence for the period prior to apy-five (normal retirement age).
Plaintiffs do not dispute that the PRMD is called for by the Plan. Insteadhtgeg that
Defendard’ use of PRMDviolatesthe law-- ERISA 8§ 203(a)(2) andRC 8§ 417(e)s actuarial
equivalence rulesAs a question of law, the Court reviews Error 3 de n@eeWilkins 445
F.3dat581 (“The interpretation of ERISA, a federal statute, guastion of law subject e
novoreview.”); accordMunnellyv. Fordham Univ. Faculty316 F. Supp. 3d 714, 727 (S.D.N.Y.
2018). For the following reasons, summary judgment is denied to Defendants on Error 3.

A mortality discount factors into the present value of a bendiére an agsixty-five
single life annuity-- the possibility that thegsticipant might die beforthe projected end date of
the benefit, heragesixty-five. For example, a plan could determine the present value of a
benefit by projecting the cash balance account forward tsiatyefive and then discounting the
account back to the participantarrent ageand then applying a further mortality discount.
The amount of the discount is taken from tharps applicable mortality tabfe.

Plaintiffs argue that a mortality discount should not be used to determine the present
value of a normal retirement annuity whas,prescribed bthe Planthe ultimate beneffipaid
does not significantly decrease if the participant dies before normal retiremdné.agiee
benefit payable to the beneficiary upon death is not significantly less than adidtivave been
paid to the participant upon survival), as is the tese. Plaintiffs cite multiple oubf-Circuit
caseswhich have foundralRC 8 417(e) violation in similar circumstanceSeeWest v. AK

Steel Corp 484 F.3d 395, 411 (6th Cir. 2007) (agreeing with iBgidt court that applying a

8 This example is merely illustrative and focuses on an individual who, likeukébeon,
received benefits prior to 2006 and the enactment of the Pension Protection Act.
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mortality discount to reduce the present valua pferetiremeniump-sum distributiorwhere
the death benefit is equal to the participant’s pension bevafid create an impermissible
forfeiture under ERISA)Berger v. XeroxCorp.Ret. Income Guarantee PlaB38 F.3d 755, 764
(7th Cir. 2003)affirming and observing that the use of a perement mortality discount was
“unfathomable” because the participant’s death would not reduce his beraippertv.

Alliant EnergyCashBaancePensionPlan, No. 08 Civ. 127, 2010 WL 5464196, at *2, 16-18
(W.D. Wis. Dec. 29, 2010 rosbyv. Bowaterinc. Ret.Plan For SalariedEmps of GreatN.
Paper, Inc, 212 F.R.D. 350, 360-62 (W.D. Mich. 2002acatedon other grounds382 F.3d
587 (6th Cir. 2004). The rationale is that “applying angteéement mortality discount to a
retirement benefit that does not decrease if the participanivdidd result in a lump sum that
was less than the actuarial equivalent of the annyitya suppmsed to replaceand therefore
would “result in a forfeiture prohibited by ERISAWestv. AK SteelCorp. Ret.Accumulation
PensionPlan, No. 02 Civ. 0001, 2005 WL 3465637, at *5 (S.D. Ohio Dec. 19, 200&ynal
guotation marks omittedaff’d subnom, West 484 F.3d 395.

This reasoning is persuasivés applied to this case, no PRMD should be used to
determine a Claddember’'sRAA Annuity in the calculation of the agexty-five actuarial
equivalencdor the period prior to age sixfjwe because the death benefit is defined as “the
Actuarial Equivalent of the Accrued @&nefit”in § 5.1(a) of the Plan. Under 26 C.F.R. §
1.417(e)-1"[t]he presentvalue of any optional form of benefit cannot be less than the present
value of the normal retirement benefit determined in accordance with the precatderncs.”
26 C.F.R. 8§ 1.417(e)-1Here,a PRMD is usedo determine the present value of the AgeA&5
of the LS paid- a benefit that must be paid in all events and does not deci¢lasé articipant

dies prior to reaching age sixtiye. This results in a present value that is less than the
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corresponding normal retirement benefit and therefolateis?6 C.F.R. § 1.417(e)-1See
West 484 F.3cat411;Berger, 338 F.3d at 764. Therefore, a PRMD should not be applied.

Defendant@argue that a proposed 2016 IRS regulation explicitly refeistiffs’
argument regardinthe unlawful use o PRMD inthis contextwith citation tothe same cases
upon which Plaintiffs rely.SeeUpdate to Minimum Present Value Requirements for Defined
Benefit Plan Distributions81 Fed. Reg. 85,190 (proposed Nov. 25, 2016) (to be codified at 26
C.F.R. pt. 1). Defendants also argue that the IRS approved the Plan’s use of PRMD in 2003,
when it qualified the Plan, that this interpretation should be entitled to dedesrtthat the
Second Circuit haseparatehheld that IRS interpretations are entitled to deference.

While Plaintiffs are correcthatproposed regulations may provide guidance, tdreynot
binding® SeeleCroyResearctBys.Corp.v.Comm'r, 751 F.2d 123, 127 (2d Cir. 1984)
(“Proposed regulations are suggestions made for comment; they modify notlaiccpiy
Sweet. Sheahan235 F.3d 80, 87 (2d Cir. 2000)tiplicit in our argument is the established
point oflaw that proposedegulations . . have no legaffect.”). The Second Circuit case on
which Defendants rely for the proposition tHaS interpretations are entitled to deference
involves an IRS regulatiotmat wasadopted, rather thanerelyproposed.SeeHurwitz v. Shey
982 F.2d 778, 782 (2d Cir. 1992) (addressing 26 C.F.R. § 1.401,(ejt@€tive March 2,

2006).

Further, the proposaggulationsited by Defendantappear to support Plaintsff

° The proposed regulations were published on November 25, 2016, and have not beadome fin
since. SeeUpdate to Minimum Present Value Requirements for Defined Benefit Plan
Distributions 81 Fed. Reg. 85,190 (proposed Nov. 25, 2016) (to be codified at 26 C.F.R. pt. 1).
Written and electronic comments were submitted by February 23, 201disandsed at a public
hearing on March 7, 2011d.
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position. They would update existing regulations for minimum present value requirements for
defined benefit plan distributions, including the treatment of preretirement ityodiatounts in
determining the minimum present value of accrbedefits. SeeUpdate to Mininum Present
Value Requirements for Defined Benefit Plan Distributions, 81 Fed. Reg. at 834 9€levant
here, according to the proposed regulations, the probability of death (under thebépplica
mortality table) during an assumed deferral period, yf aould not be taken into account for
purposes of determining the present value under IRC 8§ 417(e)(3) of an accrued bewedit de
from contributions made by an employdd. This is because, according to the proposed
regulations, an employee’s rightsthe accrued benefits from the employee’s own contributions
are nonforfeitable undetRC 8§ 411(a)(3)(A), and the exception for death unidRC §
411(a)(3)(A) to the nofiorfeitability of accrued benefits does not apply to the accrued benefit
derived fran employee contributiondd. In other words, the proposed regulation appears to
forbid the application of a PRMD to determine the present value of an accnedid derived
from contributions made by the employee, as is the case here.

For these reasonsummary judgment is denied to Defendants on Error 3.

d. Error 4

In Error 4, the Complaint allegdisat, while theColgate Isettlement agreemergquired
future RAA Annuities to be offset bgolgate Isettlement proceedthe Plan itself was not
amendedrior to applying the offsets to the paymeitsif the Plan were retroactively
amendedow, that wouldresult inan impermissible cutback in benefits under ERES204(g)
and IRC8 411(d)(6). SeeERISA § 204(g), 2%.S.C. § 1054(g); I.R.C. § 411(d)(6). For the
following reasonssummary judgment is granted to Defendants on Erasrté the Class, and

denied to Defendants as to McCutcheon alone.
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“ERISA was enactetto ensure that employees will not be left erApaynded once
employers have guaranteed them certain benefilddtronev. Pension Fund of Locé@lo. One,
I.A.T.S.E. 867 F.3d 326, 332 (2d Cir. 2017) (quotinackheedCorp.v. Spink 517 U.S. 882,

887 (1996). Part of thigpurposes ensuring thabnce “‘a worker has been promised a defined
pension benefit upon retirement . . . and if [dhegfulfilled whatever conditions are required to
obtain a vested benefit . [sheJactually will receive it’ 1d. (quotingNachman Corpv.
PensiornBerefit Guar. Corp, 446 U.S. 359, 375 (1980)). “The .‘anti-cutback rule’ is

‘crucial’ to this purpose.”ld. (quotingCent.Laborers’PensionFundv. Heinz 541 U.S. 739,
744 (2004). The anti-cutback rule is found ERISA 8§ 204(g)(1), whicldirectsthat “[t]he
accrued benefit of a participant under a plan may not be decreased by an amentiment of
plan.” ERISA 8 204(g)(1), 29 U.S.C. § 1054(g)(Bccord Morrone 867 F.3d at 332.

There is no dispute that under teems of theColgate Isettlement agreement, the parties
agreed thathe Plan would apply the settlement funds as an offset against any RAA Annuities
later determined to be payable. The Court appravedettlemerand ordered the Plan, among
others, to undertake the necessary steps to effectuate forthwith the Settbroerding to its
terms.” The Committee complied with the order on December 5, 2014, and “acting in its settlor
capacity,” resolved that “the administration and payment of benefits” underath®l'in
accordance with the terms of the Settlement Agreérhe

Plaintiffs in substancargue that theffsetfor settlement fundaas contrary to the terms
of the Plan becaudeefendantdailedto amend thé>lanprior to applying theoffsetto theRAA
Annuities. This arguments unpersuasiveThe Committee’slecision to comply with the
Court’s order despite the absence of amendment is subject to the arbitragpaoidus

standardwith respect to thel@ss. Plaintif§ havenot shown that this decision was “without
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reason, unsupported Bubstantial evidence or erroneous as a matter of IRwdantj 786 F.3d
at 211. To the contrary, if the Committee had failed to abide by the terms of the settlemen
agreement, and had failed to apply the setoff, that likely would have been a breacharyfiduc
duty. Seeln re DeRogatis904 F.3d 174, 190 (2d Cir. 2018). And to reverse the setoff now,
only with respect to the subset@blgate Iclass members who a@assMembers in this
action, would be unfair and discriminatdo/the remainin@olgate | class members
Accordingly, summary judgment is granted to Defendants on Emend the Class
Summary judgment is denied to Defendants on Error 4 as to McCutcheon alone, because the
legal arguments arot sufficiently developed to determimdich party has the better argument
applying the de novo standard of review applicable to McCutcheoims. cla
IV. CONCLUSION
For the foregoingeasonsPefendantsmotionfor summary judgement is GRANTED in
part, andDENIED in partas follows:
e Count | - granted
e Countll:
o Error 1- denied
o Error 2— granted
o Error 3— denied
0 Error 4— granteds to the Classleniedas toMcCutcheon
Defendants’ request for oral argumenDENIED as mootas is Plaintiffs’ request for a
pre-motion conferencen the application to file a surreply.

The Clerk of Court isespectfullydirected to adse the motion at Docket No. 235.

Dated:July 10, 2020

New York, New York .

[ 4 Z
LORNA G. SCHOFIELS
UNITED STATES DISTRICT JUDGE
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