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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOSEPH CORTESE

Plaintiff,
No. 16€v-4217(RJS)
-V- OPINION AND ORDER

COMMISSIONER OF SOQAL SECURITY,

Defendant.

RICHARD J. SULLIVAN, District Judge:

Plaintiff Joseph Cortese brings this action pursuant to § 205(g) of the Social Security Act
(the “Act”), 42 U.S.C. 8§ 405(qg), appealing the final decision of the Commissioner Sottial
Security Administration denying Plaintiff'applicationfor Disability Insurance BenefitsNow
before the Courdre the parties’ crogsotions for judgment on the pleadingsderFeceral Rule
of Civil Procedurel2(c) (Doc. Ncs.13, 17) For the reasons set forth below, Defendant’s motion
is grantedand Plaintiff’'s motion is denied

|. BACKGROUND

Plaintiff was born on January 18, 1964 and was fifty years old at the time his clarms w
denied! (R. 20.)He is a college graduatand, from 1990 to 201@orked as a sales manager at
a manufacturing firm. 4. at 276-77.) Plaintiff suffers from bipolar disorder, anxiety, depression,

gout, neuropathy, amarthritis. (d. at 12.) He also has a history of substance abusé. af 12,

1 The facts are drawn from the administrative record (Doc. No. 12) filedeb@dimmissioner of Social Security and
will be cited as “R. __.” The Court has also considered the Comméssanemorandum of law in support of her
motion for judgment on the @hdings (Doc. No. 14), Plaintiffs memorandum of law in support of lnigsom for
judgment on the pleadings (Doc. No. 18), and the Commissioner’s replgnaresham of law (Doc. No. 19).
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62.) Plaintiff lives with a roommate and has been dating his girlfriend for @aesy [d. at 60-
61.)

In October 2010, Plaintiff quit his job due to issues vatimcentration, forgetfulness,
anxiety, and depressionld(at 72-73.) On April 22, 2012, heléd an application for Disability
Insurance Benefits, arguirigathe had been disabled since October 15, 20kD.at 93.) That
application was ultimately denied on September 6, 202 at(101.)

On October 26, 2012, Plaintiff was admitted to a detox clinic at Good Samaritan Hospita
in Suffern, New Yorkon “legal recommendations” after two drivimdhile-intoxicated arrests.

(Id. at 334.) At the time,Plaintiff reported that he had been drinkmgeto-two liters of vodka a

day, had been using Vicodin and OxyContin, and had previously attended at least seven detox
programs. If.) Plaintiff checked out of the program three days lategainst medical advice

and claims that, with the exceptiof two days of relapse, he has been sober since.at(62,
334-35))

On Decerner 14, 2012, Plaintiff filed a secorapplication for Disability Insurance
Benefits, claiming that he had been unable to work due to his disability sincenBepie 2012
theday after his first application was deniefld. at 210.) On April 3, 2013, the Commissioner
initially denied the claimsiq. at 126-28), and on April 16, 2013, Plaintiff requested a hearing
before an Administrative Law JudgeA(J”) (id. at 129). Platiff, who was represented by
counsel,appeared for an administrative hearing on April 8, 2014 but “was not allowed in the
hearing room by the guard as he appeared intoxicated and/or under the infinenze a resylt
his representative indicated thaegdid not believe that the claimant would be able to provide any
meaningful testimony.” I4. at 10;see also idat 44-46.) On July 19, 2014, Plaintiff appeared

again for an administrative hearing befékJ Michael J. Stacchini at which Plaintiff and a



vocational expert, Donald Slive, testifiedd.(at 48-89.) At this hearing, Plaintiff testified that
he was unable to participate in the initial hearing because he was suffesiikg Bymptoms as
well as side effectirom medicationhe expresslgeniedthat he was under the influenceatéohol
or drugs (Id. at 63-65) Plaintiff alsotold the ALJ thakitherthe night before or immediately
after thehearingon April 8, 2014, he went to an urgent care cliséekingmedical assistance.
(Id.) The ALJsubsequently subpoenade facility and learned thathile Plaintiff did in fact visit
the facility, he did sanore than a week after the first hearsmgdhe sought treatment for back
pain and conjunctivitisnot the flu or medicinal side effects he cla@h made him appear
intoxicated (Id. at 2Q 484-503.)

In a thirteerpage decision dated November 14, 2014, the ALJ denied Plaintiff's claims,
finding that he was not disabled within the meaning of the Adtl. at 13-22) The ALJ
determined tht Plaintiff had the residual functionalcapacity to perform jobs that exist in
significant numbers in the national economy, notwithstanding the fact that he sutbenesteral
severe impairments and could not perform in his previous role as a manotpcampany sales
manager (Id. at 12-13, 26-21.) Although Plaintiff requested that the Social Security Appeals
Council review the ALJ’s decision, the Appeals Council concluded that there was noobasis f
granting the request, and the ALJ’s decision became the final decision of tmeisSmmer on
April 27, 2016. d. at1-6)

On June 3, 2016, Plaintiffstill represented by counsecommenced this actipseeking
review of the Commissioner’s decision with respect to his physical and rinveai#th impairments.
(Doc. No. 2.) On November 18, 2016, the Commissioner timely moved for judgment on the
pleadings pursuant to Federal Rule of Civil Procedure 12(c). (Doc. No. 10.) Plidéati& cross

motion for judgment on the pleadings on March 2, 2017. (Doc. No. 17.) The Commissioner



submitted a memoranduimreplyto Plaintiff's motion and in further support of her own on March
23, 2017. (Doc. No. 19.)

Il. LEGAL STANDARDS

Under the Social Security Act, a claimant is deemed “disablealfid thusentitled to
disability benefits— if she demonstrates an “inability to do any substantial gainful activity by
reason of any medically determinable physical or mental impairment which texs dasan be
expectedo last for a continuous period of not less than 12 months.” 42 U.SZ3(&@); 20
C.F.R. 88 404.1505(a), 416.905(&).evaluating disability claimsan ALJ must apply a fivetep
sequential analysi20 C.F.R. § 404.1520(a)(@yvhich the Second Circuit has summarized as
follows:

First, the [Commissioner] considers whether the claimant is currentlgedga
substantial gainful activity. If he is not, the [Commissioner] next considesther

the claimant has a “severe impairment” which significantly limits his physical or
mental ability to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical evidence, the
claimant has an impairment which is listed in Appendix 1 of the regulatibtiee
claimant has such an impairment, the [Commissioner] will consider him disabled
without considering vocational factors such as age, education, and work
experience; the [Commissioner] presumes that a claimant who is afflicted with a
“listed” impairment is unable to perform substantial gainful activitgsuming the
claimant does not have a listed impairment, the fourth inquiry is whether, despite
the claimant’s severe impairment, he has the residual functional capacity tonperfor
his past work. Finally, if the claimant is unable to perform his past work, the
[Commissioner] then determines whether there is other work which the claimant
could perform.

DeChirico v. Callahan134 F.3d 1177, 11780 (2d Cir. 1998) (quotingerry v. Schweike675
F.2d 464,467 (2d Cir. 1982) The claimant bears the burdahthe first four steps, and the
Commissioner bears the burdatthe final step. SeeBrault v. Soc. Sec. AdmirComm’r, 683
F.3d 443, 445 (2d Cir. 2012)The ALJ must weigh all medical evidence artdeo “relevant
evidence” he receives, 20 C.F$8404.1520b, 416.927(b), but need not resolve all

inconsistences, as long as he makes findings supported by substantial ev&#nktaine VSoc.
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Sec. AdminComm'r, No. 07cv-1251 (RO), 2013 WL 2896968t *4 (S.D.N.Y. June 13, 2013)
(“The ALJ is not required by the regulations to reconcile conflicting metestimony, but is
required to fully assess the record and provide findings that are supported bytallestalence
in the record.”)

A claimantdenied disability benefits may appeal a final decision of the Commissioner of
Social Security to the district cowrhder 42 U.S.C. 8§ 405(gA “final decision” occursvhen the
Appeals Council issues a decision after reviewing a claim, or when the flekian opinion if
the Appeals Council has denied the request for reviems v. Apfel530 U.S. 103, 16607
(2000); 20 C.F.R. 88 404.900(a) 4%), 404.955, 404.981, 422.21Q(d&ven so, alistrict court
may not disturb an ALJ’s decision if it is based on correct legal principles and sgopgrt
substantial evidenceSeeButts v. Barnhart388 F.3d 377, 384 (2d Cir. 2008alsamo v. Chater
142 F.3d 75, 79 (2d Cir. 1998%ubstantial evidence is “more than a mere scintilla” of evidence
“[ilt meanssuch relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.” Richardson v. Peraleg02 U.S. 389, 401 (1971) (internal quotation marks omitted).
The substantial evidence standard “applies not only to basic evidentiafinéiat) but extends
to inferences and conclusions drawn from such fad&daciav. Apfe] No. 97cv-4035 (SAS),
1998 WL 599714, at *4S.D.N.Y. Sept. 10, 1998)Thus the Commissioner’s “findings of fact,
as well aghe inferences and conclusions drawn from those findings, are con@usivén cases
where a reviewing court’s independent analysis of the evidence may ditfer the
Commissioner’s analysis.Td. (citing Rutheford v. Schweiker685 F.2d 60, 62 (2d Cir. 1982)).
Furthermorethe existence of contrary evidence does not suffiogeaurn a denial of benefiis
substantial evidence otherwise supptresALJ’sfindings. SeeGenier v. Astrug606 F.3d 46, 49

(2d Cir. 2010). The Coumtnay rejecta finding only if “a reasonable factfinder woubdve to



conclude otherwisé Brault, 683 F.3dat 448 (quotingVarren v. Shalala29 F.3d 1287, 1290 (8th
Cir. 1994)).

In deciding whether the Commissioner’s conclusions suported by substantial
evidence acourt mustalsodetermine whether the ALJ adhered to the standard for providing the
claimant witha full hearing undethe Act and its implementing regulationgoran v. Astrue569
F.3d 108,112 (2d Cir.2009) This requires the court to determine whether the ALJ met his duty
to adequately develop the administrative recdl. Theduty to develop the record “works in
tandem” with the “treating physician rule,” which directs the ALJ “tangrcontrolling weighto
the opinion of the claimant’s treating physician if the opinion is well supported bgah&ddings
and is not inconsistent with other substantial evidenBesado v. Barnhay90 F. Supp. 2d 431,
438 (S.D.N.Y. 2003) (citing 20 C.F.R. § 404.1527249); seeMiller v. Barnhart No. 03€v-2072
(MBM), 2004 WL 2434972, at *7 (S.D.N.Y. Nov. 1, 2004) (“The Second Circuit’s treating
physician rule makes the ALJ’s duty to develop the record all the more impdrta

[1l. DISCUSSION

In determining that Plaintiff is not disablechet ALJ (1) followed the proper legal
framework; (2) properly developed the record, providing Plaintiff with a fulihgaand (3) made
conclusions supported by substantial evidende. attempting tooverturnthe ALJs ruling,
Plaintiff submits three pages of cursory arguments without citation to, or arguorergroing,
Plaintiff's medical history or the ALJ’s decisionSdeDoc. No. 18 ab—7.) All are without merit.

Accordingly, the Court affirms the determination of the ALJ.

2The Commissioner of Social Security fshiscerevised its rules to eliminate the treating physician rule; as a result,
ALJs are now to weigh all medical evaluations, regardless of theicesyun the basis of how well supported they
are and their consistency with the remainder of the rec®ed?0 C.F.R. §8§ 404.1520b; 416.920c. However, claims
filed before March 27, 2017 are still subject to the treating physicianseseid.§ 404.1527(c)(2), and the Court
accordingly applies the rule to this case, which was filed on June 8, 201
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A. LegalAnalysis

The ALJ properly applied the fivetep disability analysis set forth above. First, the ALJ
concluded that Plaintiff had not engaged in substantial gainful activity thiaqeoffered date of
disability, September 7, 2012. (R. 12.) As to the second and third factors, the ALJ determined
that Plaintiff suffered from several severe impairmerds 4t 12-13), but that none of these
impairmentgose to the level of those listed in Appendixdl &t 13-14). The ALJ theassessed
Plaintiff’s residual functioning capacity and reached the fourth factor of thedastudingthat
Plaintiff could not perfornhis past work as a sales managgd. at 20.) Finallyat the fifth step,
the ALJdeterminedhat given Plaintiff's “age, education, work experience, and residual duadti
capacity, there are jobs that exist in significant numisetise national economy that the claimant
can perform.” Id. at 26-21.) Accordingly, the ALJ applied the proper legal analysis to Plaintiff's
claim of disability and determined that he was not disabled within the meaning Aftth&ee
DeChirico, 134 F.30at 1179-80.

B. Development of the Record

The ALJ fulfilled his duties to provide Plaintiff with a fair hearing dadaffirmatively
develop the record in light of the essentially amlversariainature of a benefits proceedihg
Lamay v. Comm’r of Soc. Seb62 F.3d 503, 509 (2d Ci2009). Where, as here, thaleged
disability began less than twelvaonths before the claimant fiehis application, the ALJ is
statutorily obligated to obtain the claimant’s medical history from the date thditidadgan. 42
U.S.C. 8§ 423(d)(5)(B); 20 C.F.R. § 416.912(b)(1)(ihe ALJ clearly met this requirement and
there isno evidence to suggtthat hefailed todevelop the recordin making his determinations
as to the severity of Plaintiff’'s medical condition, the ALJ reliecharumber obpinions from

threetreating sources and threensultative sources reviewing approximately 200 pasg of



treatment notespanning from October 2012 through July 201%hese records addressed
consultations and treatment for each physical and mental ailment claimed byfP|ébad, e.g.
id. at 33442 (substance abuse), 368 (substance abuse, bigoldisorder, depression, and
anxiety), 34455 (gout), 37982 (gout and arthritis), 3887 (gout, arthritis, and neuropathy).)
The ALJ also helé hearing-the transcript of which numbers fortyo pages- at which Plaintiff
and a vocational expert testifl. (d. at48-89, 334537.) Plaintiff's argument that the ALJ failed
to properly develop the record by neglecting to obtain fellpwopinions from Plaintiff'dreating
sources is unavailingince wheréthere are no obvious gaps in the administrateeord” and the
ALJ “possesse[dh ‘complee medical historythe ALJ [is] under no obligation to seek additional
information.” Rosa v. Callahanl68 F.3d 72, 79 n.5 (2d Cir. 1999) (quotihgrez v. Chater77
F.3d 41, 48 (2d Cir. 1996)). Accordingly, the Court concludes that theckaily met his
responsibility to develop the record.
C. Sufficiency of the Evidence

Finally, the ALJ'sultimate factual determinations on Plaintiff's residual functional
capacity andhe availability ofalternative jobs- are supported by substantial evidentedeed,
the ALJ’s opinion makes detailed referenceth®record and providextensiveexplanations for
the weight assigned to various piecegvwflence relied on in the decisiohe ALJ detemined
that despite his medical issues, Plaintiff “has the residual functional capagerftom light
work” as defined in 20 C.F.R. § 404.1567 (mijth certain exceptions. (R. 14.) The ALJ supported
this determination with fiv@anda-half singlespacéd pages assessing each medical opinion, citing
relevant conclusions in those opinions, and explaithegveight assigned to each.

The ALJ’s conclusiorthat Plaintiff's mental impairments bipolar disorder, depression,

anxiety, and substance abusdid not render him disabled sipported by substantial evidence



including the opinions of Plaintiff's treating psychiatrist Dr. Andrew Hornstein, coasu
examiner Dr. Melissa Antiaris, and neramining consultant Dr. M. Marksld(at16-17.) The
records of each of these doctors, at least partialipportech conclusiorthat Plaintiff suffered
only moderate limitations from his mental impairments and was generally capgagorming
basic tasks.Notably, Dr. Antiaris opinedhat Plaintiffcouldrelate well with others angerform

a number ofctivitiesthat wouldallow him tofunction in a workplacejltimatelyfinding that his
prognosis wasfair.” (Id. at 17, 36366.) Even Dr. Hornstein, who had the least ratic
evaluation of Plaintiffgave Plaintiff a global functioning assessment ofié0at 510), indicating
only “moderate limitations”i¢l. at 16). Furthermore Dr. Hornstefarther noted that Plaintiff
indicated a normal, nedepressed moodhat his bipolar disorder was in remission, and that his
symptoms had improved through conservative treatment relying on medication apg.thieta
16-17, 436-40, 520.)The ALJ also amply explained why he gave the conclusions of sadieal
practitionersgreater weight than othersFor exanple, Dr. Antiaris’'s opinion was “given
significant weight” because it was based upon aperson examination, supported by specific
findings, consistent with her examination conclusions, and consistent with thestong of other
components of Plaint$f medical records.Id. at 16.)

TheALJ’s conclusiorconcerninghe severe, but not disabling, scop®@aintiff's physical
impairments— gout, neuropathy, and arthritisis similarly supported by substantial evidence.
With respect tothese ailments, the ALJ relied on Plaintiff's treating physicians Dr. Peter
Strassberg, Dr. Alfred Becker, and Dr. David Arbg,well as consultative examiner Dr. William
Lathan. [d. at 17~19.) The ALJ’s determination wagpecificallysupported byor. Strassberg’s
conclusion that Plaintiff “could lift and carry up to 20 pounds on occasion” and “had matidmi

in sitting, pulling, pushing, or in any nonexertional abilityl. @t 17) and Dr. Lathan’s evaluation



showing Plaintiff could move normallyhad full grip strength and hand dexteritagnd could
perform all “activities of personal care and daily livingl. at 18 356-58). The ALJsimilarly
set forth his rationale for assessing the weight of the various examinations amhopie
considered For examplethe ALJ assigned great weight to Dr. Lathan’s opirbenauseDr.
Lathanmade numerous specific findings as to Plaintiff's range of movement andr@mdeang
his examination (Id. at 18.) By contrast heaccorded little weight tthe opinions of Dr. Becker
because he found them to be conclusolg. at 18-19.)

The ALJ’s credibility findings as to Plaintiff's treag physicians- Dr. Hornstein,Dr.
Strassbergand Dr. Beckef —warrant particulaattention As noted above, kile “the treating
physician rule generally requires deference to the medical opinion of a diginr@ating
physician, the opinion of the treating physician is not afforded controlleightvwhere . . . [that
opinion is] not consistent with other subdtal evidence in the record.Halloran v. Barnhart
362 F.3d 28, 32 (2d Cir. 2004) (citation omittetere, where the ALdiscounted the opinion of
one of Plaintiff's treating physicians, Bppropriatelyexplained how that opinion was inconsistent
with the evidence in the record=or example, the ALJ awarded Dr. Hornstein’s opinion little
weight becausi conflicted with findings in Dr. Hornstein’s own medical records, as well agthos
of other medical professionals, whidflectedthat Plaintiff retained significant ability to function
normally. (R.17.) Similarly, the ALJejected portions of the opinions of Dr. Strassberg and Dr.
Beckerindicating that Plaintiff was fundamentally incapable of workbegause thse views were
inconsistent with ta doctors'own observations of Plaintiff and othercordevidence, including

for instancePlaintiff's conservative course of care and general daily activitidsat(18, 19.)

3 Dr. Arbit was also one of Plaintiff’s treating physiciahut the ALJ accorded his opinigmeat weight and did not
make an adverse credibility determination. (R. 19.)
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Finally, the ALJ sufficiently explained his credibility determination with respect to
Plaintiff. While the ALJ did credit that Plaintiff sufferedmelimitation in functioningthe ALJ
nevertheless found that Plaintifitcsedibility was diminished to the extetmatit conflicted wih
other medical evidence. For examp@dgintiff's documentedbility to “engage in activities of
daily living” and interactsocially with otherscoupled with Plaintiff'sfailure to properly take
prescribed medicine and follow a course of treatmentiradicted— or at leastundermined —
Plaintiff's statementss to the intractable and overwhelming nature of his meuingairments
(Id. at 19.) Plaintiff's credibility was further called into question by his conducthat first
scheduled hearingand his subsequent false testimony t@athad gone to urgent caaémost
immediatelybefore orafter the aborted hearirig treat flulike symptomsexacerbatedhy a bad
reaction to medication(ld. at 20.) Obviously, such false testimony, under oath, évaak 6 any
credibility determination.See, e.gDexuan Ye v. Lyncl639 F. App’x 715, 718 (2d Cir. 2016).

Finally, the ALJ’s determination that Plaintiff was capable of performing {bht existed
in significant numbers in the national economgupprted by substantial evidence. In addition
to theDepartment ot.abors Dictionary of Occupational Titleshé ALJ relied on the testimony
of Donald Slive, a vocational expert, on this poinfid. at 21.) The ALJ questioned Slive on
whether a hypothetical individual with Plaintiff's conditions and limitations wouldalie to
secure employment and perform satisfactorily in that employment. lonssgliveanswered in
the affirmative andprovided threeexamples of jobs that were compatible wkRaintiff's
functiondity, each with thousands of national postingsedd. at21, 83—-85.)Plaintiff's counsel
alsohad the opportunity to crogxamine the expert.Id. at 86-88.) Accordingly, the ALJ’s
conclusion regarding Plaintiff's ability tework productively in broadly available occupatiass

supported by substantial evidence.
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In sum, the ALJ’s conclusions are amply supported by medical and vocational-expert
evidence, and he adequately explained his reasons for the weight ascribed to the various
components of the record before him. Certainly, the Court has no basis upon which to conclude
that a reasonable factfinder would inevitably reach a different result. See Brault, 683 F.3d at 448.
Accordingly, the Court has little trouble concluding that the ALJ’s determinations are supported
by substantial evidence.

IV. CONCLUSION

Having carefully reviewed the record, including the transcript of the hearing and the ALJ’s
decision, the Court finds that the ALJI’s analysis clearly adhered to the proper legal standards for
making a disability determination. The Court further finds that the ALJ’s determination that
Plaintiff was not disabled within the meaning of the Social Security Act and implementing
regulations was clearly supported by substantial evidence. Accordingly, the Court finds sufficient
support for the Commissioner’s decision and no basis for setting it aside. For these reasons, IT IS
HEREBY ORDERED THAT the Commissioner’s motion for judgment on the pleadings is
GRANTED. IT IS FURTHER ORDERED THAT Plaintift’s motion for judgment on the
pleadings is DENIED. The Clerk is respectfully directed to terminate the motion pending at docket
numbers 13 and 17 and close this case.

SO ORDERED.

Dated: September 27, 2017
New York, New York

RICHARD J. SULLIVAN
UNITED STATES DISTRICT JUDGE
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