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Petitioner Noel Bruno Jr. challenges baviction for first-degree murder, two
counts of second-degree murdegcond-degree attemptednaer, first-degree burglary,
first-degree attempted robbery and secongreke criminal possession of a weapon (the
“Petition”). Petitioner alsahallenges his sentence, as a second felony offender, of an
aggregate term of life imprisonment withqoatrole. Petitioner objects to a Report and
Recommendation (the “Report”) issuedthg Honorable Kevin Nathaniel Fox, United
States Magistrate Judge. The Repors ilad on September 5, 2017, and recommends
that Petitioner’'s motion to vacate his cartion and sentence under 28 U.S.C. § 2255 be
denied. Petitioner timely submitted objections to the Report (the “Objections”) on
September 29, 2017. For the following reasoresRéport is adopted, and the Petition is

denied.
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BACKGROUND

A. Factual Background

The facts relevant to thHeetition are set out in tHeeport and summarized here.
On September 20, 2005, Johanna Hartleyranchusband Elvis Hartley visited the
apartment of Miguel Aquino and Dilcia TejadAt approximately 7:00 p.m., three men
forcibly entered the apartmead threatened to kill everyonaless they were told the
whereabouts of the “stuff.” Petitioner beajuno in the living room, while Jose Curet
and the third perpetrator held the otherguatpoint in the bathroomThe perpetrators
then bound and silenced the occupants teitle, before moving them into the living
room.

Johanna Hartley witnessed Petitioner stladgjuino with a cord and then shoot
Aquino in the head. Petitioner subsequentliyt Skohanna Harley in the shoulder, and she
lost consciousness. After regaining conssness, she struggled with Petitioner before
he fled the apartment. While fleeing wiértain property, Petitioner fired multiple shots
behind him, striking Curet. When theljge arrived, they founthe dead bodies of
Aquino, Elvis Hartley and Tejada. The pe@lieecovered six casings all from the same
gun, as well as Petitioner’s cellphainem underneath Aquino’s body.

Police arrested Curet at the hospitakwhhe was treated for his gunshot wound.
Petitioner was arrested thereafter and wamssession of Elvis Hidey’s cellphone; he
provided the police with a written statemeaying that he and Curet had tied up the
victims, but denied shooting anyone. Juie Hartley identified Petitioner in a photo

array and then identifiebloth Petitioner and Curet in separate lineups.



B. Procedural History

The state court procedurakhory relevant to the Petiin is set out in the Report
and summarized here.

1. Trial History

Five aspects of Petitioner’s trial in New York state court underlie this habeas
petition. First, after being indicted, Petitiomequested that theart sever his trial from
that of Curet. The judge deniétht request in part, utiliag separate juries at the trial
and excusing Petitioner’s jury from certain fpams of the trial pertaining to Curet.

Second, during her direct testimony, Johanndléjareferred to Petitioner as “the
assassin,” explaining that she used therijggan “[bJecause he was the one who shot
me.” Defense counsel objected to the usthefmoniker “the assain” when it was used
by the prosecutor. The court overruled tbjection, but cautioned the jury that the
moniker “is Ms. Hartley’s characterization.. The People have to [prove] their case
beyond a reasonable doubt . . . .” For aqueaf time longer, Johanna Hartley and the
prosecutor continued to identiBetitioner as “the assassinThe court again instructed
the jury that “the assassin” moniker wasngeused “solely as a means of identifying and
distinguishing among the people’athwere in the apartment. Thereafter, at the court’s
instruction, Johanna Hartley and the prosechiégan describing Patiner as the “guy
wearing the hat.” However, Petitioner’'s defense counsel referred to him as “the assassin”
while cross-examining Johanna Hartlé3eople v. Brunpl11l A.D.3d 488, 492 (2013).

Third, crime scene detective Paul Browrtifed that he did not swab blood from
inside the Aquino apartment, but had blvad from the hallway, stairs and building

lobby. On his re-direct examination, Browsas asked for the first time and explained



why he had not swabbed blood inside the apamtmCuret’s counsel was allowed to re-
cross Brown on the subject, but Petitionedsiesel’s request to re-cross on the subject
was denied.

Fourth, Dr. Carolyn Kappen testified theite observed the autopsy of Aquino,
which had been performed by Dr. Zoya Schmuter. She testified that Aquino’s death was
caused by strangulation and a gunshot wounledead, relying upon an autopsy report
reflecting the joint findingsrad opinions of both doctors.

Fifth, on the second day ofdt, the prosecutor disclod®etective Infante’s notes
concerning the continued search for the person named “Geo,” whom Petitioner and Curet
named in their written statements as thégasor of the murders. The notes had not
been disclosed earlier becatise detective had recordeckth on a separate memo pad.
The court ordered their disclosure with soméactions, and invited Petitioner to make
appropriate application after reviewing thefetitioner never made any application
regarding the notes.

2. Appellate History

Petitioner appealed his juaignt of conviction to the New York State Supreme
Court, Appellate Division, First DepartmerBruno, 111 A.D.3d at 488. Petitioner
raised six argumeston direct appeal:

1. The trial court abused its discretionrgfusing to grant a complete severance,
because Petitioner and hisdefendant had antagonistic defenses, in that both
had made statements implicating thieestand co-defendant’s counsel made
cl_ear that he would argue taial that Petitioner wasolely responsible for the
crimes.

2. Use of the moniker “the assassin” lijhanna Hartley, the prosecutor and the
judge was unduly prejudicial and amountea removal of the prosecution’s

burden of proof beyond a reasonable douhirthermore, defense counsel
was ineffective for referring to Petitioner as an assassin.



3. The trial court violated Petitionertgghts under the Condntation Clause by
refusing to allow him to re-cross Detective Brown.

4. The trial court violated Petitionerigghts under the Condntation Clause by
introducing an autopsy report containing testimonial statements of Dr. Zoa
Schmuter who did not testify at trial.

5. The prosecution’s belated disclosure of Detective Infante’s notes on the
investigation contained in theg@rate memo pad constitute@@ady
violation requiring reversal.

6. Petitioner’s sentence of life withoutnedée and his consecutive sentences on
the other murder counts are harshd arcessive, requiring reduction in the
interest of justice.

The Appellate Division rejected all six of these arguments and affirmed the conviction.
Brung, 111 A.D.3d at 489-92.

Thereatfter, Petitioner filed a motion for a writ of ercoram nobisasserting a

seventh and eighth basis for relief:

7. The trial court erred by impogy a consecutive sentence.

8. Appellate counsel rendered ineffeeigssistance by failing to challenge
Petitioner’'s consecutive sentence &mal counsel’s “omission to conduct
post-trial investigation in ght of the newly discovere@fady] evidence.”

The Appellate Division summarily denied the writcmram nobis and the New York

Court of Appeals summarilgenied leave to appedaPeople v. Brunp23 N.Y.3d 1018

(2014). The Petition now raises thesght contentions for habeas review.

Il. LEGAL STANDARDS

A. Review of a Magistrate Judge’s Report and Recommendation
In reviewing a report and recommendatmna dispositive motion, a district court
may “accept, reject, or modify, in whole iorpart, the findings or recommendations

made by the magistrate judge.” 28 U.S.€38(b)(1)(C). When reviewing a magistrate



judge’s report and recommendatj district courts must modifgr set aside any part of
the report to which no “speatfiwritten objection” is raisedf, it “is clearly erroneous or
contrary to law.” SeeFed. R. Civ. P. 72(b)(2fhomas v. Arr474 U.S. 140, 149 (1985);
accord Torres v. D.J. Southhold, Indlo. 17 Civ. 5123, 2018 WL 3653156, at *1
(E.D.N.Y. July 31, 2018). Likewise, “a party waivet [nov¢ appellate review of a
decision in a magistrate judge’s Repartl&ecommendation if the party fails to file
timely objections designatirthe particular issue.Wagner & Wagner, LLP v. Atkinson,
Haskins, Nellis, Brittingham, Gladd & Carwile, P,G96 F.3d 84, 92 (2d Cir. 201Gge,
e.g, Mario v. P & C Food Markets, Inc313 F.3d 758, 766 (2d Cir. 2002) (“Although
Mario filed objections to the magistrate&port and recommendation, the statement with
respect to his Title VII claim was not spicienough to preserve this claim fale novd
review.”); see also Thompson v. United Staiés. 16 Civ. 3468, 2018 WL 327249, at *3
(S.D.N.Y. Jan. 3, 2018) (citations omitted) (‘evha party makes conclusory or general
objections, or simply reiterates the origiaagjuments, the Court will review the report
only for clear error.”). But where, as heaepetitioner files gections to a repoftro se
their submission “must be construed liberatd interpreted to raise the strongest
arguments that they suggestitiestman v. Fed. Bureau of Prisod&’0 F.3d 471, 474
(2d Cir. 2006)accord Thompsqr2018 WL 327249, at *3. “To hold that a factual
finding is ‘clearly erroneous,” a court “must keft with the definite and firm conviction
that a mistake has been committetlhited States v. Samps@®98 F.3d 287, 312 (2d
Cir. 2018).

If a party files non-conclusory objectiottsa report and recommendation, then

the district court must “makede novadetermination of those portions of the report or



specified proposed findings or recommendationshich objection is made.” 28 U.S.C.
8 636(b)(1);see United States v. Male Juvenil@l F.3d 34, 38 (2d Cir. 199@¢cord
Grant v. United StatedNo. 17 Civ. 2172, 2018 WL 3574865, at *2 (S.D.N.Y. July 25,
2018). Yet, in exercisinde novareview, “the district coumeed not . . . specifically
articulate its reasons for rejewgi a party’s objections . . . Morris v. Local 804, Int’l

Bd. of Teamsterd 67 F. App’x 230, 232 (2d Cir. 2006) (summary ordacord Brown
v. Berryhill, No. 15 Civ. 8201, 2017 WL 2484204, at *1 (S.D.N.Y. June 8, 2017).

B. Habeas Review

Individuals in state custody followingehudgment of a state court can receive
habeas relief only if they are “in custody in violation of the Constitution or laws or
treaties of the United States.” 28 U.S.@2%4(a). Federal courts “will not review a
guestion of federal law decidég a state court if the deaisi of that court rests on a
state law ground that is ingendent of the federal questiand adequate to support the
judgment.” Pierotti v. Walsh834 F.3d 171, 176 (2d Cir. 2016) (quotidgleman v.
Thompson501 U.S. 722, 729 (1991)).

Accordingly, habeas review is ordiilgrprecluded “when té last state court
rendering a judgment in the case clearly axptessly states thas judgment rests on a
state procedural bar.Jackson v. Conway 63 F.3d 115, 133 (2d Cir. 2014). In order to
overcome a state procedural bar to a feddaain, a defendant must “demonstrate either
‘cause’ and actual ‘prejudice,’ orahhe is ‘actually innocent.”Bousley v. United States
523 U.S. 614, 622 (1998) (citations omitteacord United States v. Thqré59 F.3d

227, 233 (2d Cir. 2011) (holding that a afewas procedurally barred where the



defendant “cannot carry his burden tomdmstrate good cause” and “cannot satisfy the
actual-innocence exception poocedural default”).

If a state court has reached the merita &éderal claim, § 2254 habeas relief may
not be granted unless the state cou'sision was “contrary to, or involved an
unreasonable application of, clearly estdtdi Federal law, as determined by the
Supreme Court of the United States” or “vi@sed on an unreasonable determination of
the facts in light of the evidence presentethim State court proceeding.” 28 U.S.C. 88
2254(d)(1), (d)(2). The factufindings of the state court “shall be presumed to be
correct” and the petitioner “shall have the burden of rebutting the presumption of
correctness by clear acdnvincing evidence.’ld. 8 2254(e)(1). If Supreme Court
“cases give no clear answer to the questiongortesl, . . . it cannot be said that the state
court unreasonably applied cleadstablished Federal lawWright v. Van Patterb52
U.S. 120, 126 (2008) (internal quotatimarks and alterations omittedgcord Bogan v.
Bradt No. 11 Civ. 1550, 2017 WL 2913465,*at(E.D.N.Y. July 6, 2017).

In applying this standard, “A state cogrtletermination that a claim lacks merit
precludes federal habeas relief so longaeminded jurists could disagree’ on the
correctness of the seatourt’s decision."Ramos v. Racett&26 F.3d 284, 287-88 (2d
Cir. 2013) (quotingHarrington v. Richterb62 U.S. 86, 131 (2011)). Accordingly, to
obtain habeas relief, “a state prisoner must stiatthe state court’s ruling . . . was so
lacking in justificdion that there was an error lvenderstood and comprehended in
existing law beyond any possibilitgr fairminded disagreementContreras v. Artus

778 F.3d 97, 110 (2d Cir. 2015) (citations omitted).



Il DISCUSSION

The Petition seeks habeas relief based on the eight grounds the New York courts
rejected. The Report recommends total desfitihe Petition, and Petitioner has objected
with respect to each claim. Although the @ligns might fairly be deemed conclusory,
generalized or reiterative light of Petitioner'spro sestatusde novareview is
appropriate.See Triestmam70 F.3d at 474. For the reasons below, the Petition is

denied and the Reptds adopted.
A. Severance

The Appellate Division found #t the trial court “propeyl exercised its discretion
in denying, in part, defendant’s request faeaerance of his trial from that of his
codefendant and instead utilizing separate juri@ting 111 A.D.3d at 489. The
Appellate Division reasoned, 6lthe extent defendant’s jurgay have heard anything it
might not have heard at a separate trial, didsnot deprive defendant of a fair trial under
the circumstances. In any event, any errdhigregard was harmless in light of the
overwhelming evidence of guilt.’d. The Report concludes that “Bruno failed to
establish a violation of clearly establisifederal law in conndmn with the partial
denial of his severance motiamd he cannot obtain federableas corpus relief on that
ground.” The Report states, “Bruno failedriwoke any Supreme Court holding that
would mandate complete severance.”

Reviewing this clainde novgthe Report correctly determines that there was no
misapplication of clearly estished federal law with respetd denial of the severance
motion. “All considered, andispositively, there is simplgo federal precedent holding

that a joint trial before separate juries runs afoul of federal constitutional Vdasduez



v. Rock No. 08 Civ. 1623, 2010 WL 2399891, at *9 (E.D.N.Y. June 10, 2GE@ also
Hedlund v. Ryan854 F.3d 557, 571 (9th Cir. 2017) (“The Supreme Court has not spoken
on the issue of dual juries, and Heatll cites no relevant authority.*)“There is a

preference in the federal system for jointlgiaf defendants who are indicted together”
because “joint trials play a vital role in the criminal justice systedafiro v. United

States 506 U.S. 534, 537 (1993 ¢cord United States v. O'Connd@50 F.3d 839, 858

(2d Cir. 2011). Accordingly, there was no urs@aable application aflearly established
federal law with respect to the dual jypsocedure utilized in Petitioner’s trial.

B. “The Assassin” Moniker

The Petition asserts that being callde assassin” by Johanna Hartley, the
prosecutor and the judge undyplsejudiced the jury and amoted to a removal of the
prosecution’s burden of proof. Additionally gtPetition asserts thdefense counsel was
ineffective for referring to Petitioner éhe assassin.” Reewing these claimde novo
neither provides a basis for habeas relief.

1. Prejudice

The Appellate Division held, “Defendasiconstitutional argument that the

repeated reference to him as the assassin @iblas rights to a fatrial and due process

is not preserved . . . .Brung, 111 A.D.3d at 490. The Appellate Division also stated

! The federal courts that have consideredgtactice have largely determined that “the
use of a dual jury system may very well beeasonable response to prejudicial joinder.”
United States v. Al Fawwa&7 F. Supp. 3d 581, 588 (S.D.N.Y. 2014) (citiNdson v.
Sirmons 536 F.3d 1064, 1099 (10th Cir. 200&¢e also United States v. Lebron—
Gonzalez816 F.2d 823, 831 (1st Cir. 1987) (upholding dual jury procedureded
States v. Lewjs/16 F.2d 16, 19 (D.C. Cir. 1983) (sanidinited States v. Haye676

F.2d 1359 (11th Cir. 1982) (sam&nited States v. Rimab58 F.2d 1271 (6th Cir. 1977)
(same)United States v. Sidma#70 F.2d 1158 (9th Cir. 1972). The Second Circuit is
yet to address the issue.

10



that although “the court should have promgtisected [Johanna Hartley] to use a more
neutral word,” any error was “harmlesace the evidence of defendant’s guilt was
overwhelming, and the error was not undoifgjudicial under the circumstancedd.

The Report determines that the Appellteision’s finding of procedural default
precludes habeas review.

Reviewing the Report’s determinatide novethe fair trial and due process
claims are procedurally barred becauseAppellate Division rejected them as
unpreserved, which is an independent adequate state law ground that precludes
habeas relief. “[F]ederal habeas revievoi®closed when a state court has expressly
relied on a procedural default as an indefsnt and adequate state ground, even where
the state court has also ruled in the altéveain the merits of the federal claim.”
Velasquez v. Leonard898 F.2d 7, 9 (2d Cir. 199Q3¢cord Lewis v. LeeNo. 11 Civ.
478, 2015 WL 5751396, at *8 n.7 (S.D.N.Y. Seff, 2015). Although it engaged in
some discussion of the merits, the AppellRivision stated early, “Defendant’s
constitutional argument that the repeatddrence to him as the assassin violated his
rights to a fair trial and due press is not preserved . . .Brunog, 111 A.D.3d at 491.

The Appellate Division’s determinatiorgarding the operation of a New York
procedural bar cannot be second guessed Is&e, e.gGarcia v. Lewis188 F.3d 71,

82 (2d Cir. 1999) (“it is not for us to smud-guess a state court’s determination as to
which there is a fair and substantial basistate law.”). Nor has Petitioner shown good
cause and prejudice with respect to his pracaddefault in stateourt, and he does not
claim to be actually innocenSee Alcantara v. United Staté¢o. 13 Civ. 3462, 2017

WL 4417642, at *5 (E.D.N.Y. Sept. 30, 20 7ipding a claim barred by procedural

11



default where the petitioner dibt show cause and prejudi@eclaim actual innocence).
Accordingly, the Petition’s constitutional alas predicated on prejudice stemming from
“the assassin” moniker fail.

2. Ineffective Assistance of Trial Counsel

The Appellate Division held that Petitier “received effective assistance under
the state and federal standardBsung, 111 A.D.3d at 492. It stated, “Defense counsel
may have reasonably decided that after hisalmn to the use of éhterm during direct
examination was overruled, the best approachned to attempt to change the witness’s
word choice but to phrase hgsiestions in a manner clarifyinigat this was merely the
term she had used for defendand” The Report conclude$The state court’s
determination that counsel’s strategic chal@enot fall below arobjective standard of
reasonableness was neither contrary tamarved an unreasonable application of
Strickland -- thereby precluding habeas relief.

Reviewing the clainde novethe Report correctlyrids that the Appellate
Division’s holding was neither contrary to remm unreasonable applicatiof federal law.
“To demonstrate that counsel was constitutionally ineffective, a defendant must show that
counsel’s representation ‘fddelow an objective standard i@fasonableness’ and that he
was prejudiced as a resultl’ee v. United State437 S. Ct. 1958, 1964 (2017) (quoting
Strickland v. Washingtod66 U.S. 668, 692 (1984)).

“In applying this standard, a reviewiggurt must indulge a strong presumption
that counsel’s conduct falls within the widnge of reasonablegdessional assistance;
that is, the defendant must overcome thewprggion that, under the circumstances, the

challenged action might be considered sound stratddgited States v. Caracappél4

12



F.3d 30, 46 (2d Cir. 2010). To demonstratejudice under that stdard, the defendant
must “show that there is a reasonable pbdlg that, but for counsel’s unprofessional
errors, the result of the proceeding would have been differeeg’137 S. Ct. at 1964
(citing Strickland 466 U.S. at 669).

The Appellate Division was not objectivalyreasonable in its determination that
Petitioner’s counsel fell within ambit of efftive assistance underdistandard. Whether
trial counsel’s decision to fer to Petitioner as “thesaassin” was sound trial strategy
under the circumstances is a point on Whiairminded jurists could disagreeRacette
726 F.3d at 287-88. Furthermore, the Petition does not argue,therasanything to
suggest, that there would have been a fair probability of a different outcome if defense
counsel had not adopted the moniker. Acaaglyi, the Petition is dead with respect to

this claim.
C. Confrontation Clause

The Appellate Division held, “Defendasiconstitutional argument that the
preclusion of his redirect examination violatad right to confronthe witness against
him is not preserved.Brung 111 A.D.3d at 490. It then proceeded to provide an
alternative holding on the merits: “we find tlaaty constitutional erran this regard was
likewise harmless beyond a reasonable doulot.”"The Report concludes that the
Appellate Division’s finding of proceduraefault operated as an independent and
adequate state ground bagifederal review.

Reviewing the clainde novethe Report correctly finds that this claim is
procedurally barred. “[F]edalhabeas review is foreded when a state court has

expressly relied on a procedural defaulaasndependent aratlequate state ground,

13



even where the state court has also rulgétleralternative on the merits of the federal
claim.” Velasquez898 F.2d at 9. Here, the Appell®@®&ision expressly stated that the
claim was unpreserved. Nor has Petitioteven cause and prejudice or claimed actual
innocence. As a result, the Appell&@tiwision’s finding that the challenge was
unpreserved precludes habeas relief.

Likewise, the Appellate Division heldahPetitioner’s Combntation Clause
challenge regarding the autopgport was also unpreservedrung 111 A.D.3d at 492.
The Report finds that the Appellate Divisioffisding of proceduratiefault operated as
an independent and adequate state grounchdederal habeas review. Reviewing the
claimde novothe Report correctly finds that thekaim is procedurally barred.

“In order to overcome a procedural bar, Petitioner must show cause for the default
and actual prejudice as a resufithe alleged violation of fedal law, or demonstrate that
failure to consider the claims will result @nffundamental miscarriage of justice.”
Schouenborg v. Superintendent, Auburn Corr. Facihty. 08 Civ. 2865, 2013 WL
5502832, at *8 n. 13 (E.D.N.Y. Sept. 30, 2013) (mtzs omitted). Here, the Petition
does not show either of these limited exceptioAscordingly, the Petition is denied with

respect to this claim.
D. Brady Violation

The Appellate Division held that PetitioneBsady challenge regarding the late
disclosure of Detective Infée’s memo book was unpreserveégtuno, 111 A.D.3d at
492. The Report finds that the AppellatesziBion’s finding ofprocedural default

operated as an independent and adequatie gtound barring federal habeas review.

14



Reviewing the clainde novofor the same reasons discussed with respect to the other

unpreserved claims, this claimatso procedurally barred.
E. Harsh and Excessive Sentence

On direct appeal, Rigoner challenged his sentamas harsh and excessive under
New York law, but the Appellate Division “perceive[d] no basis for reducing the
sentence.”Brung, 111 A.D.3d at 492. The Report concludes that because “Petitioner’s
sentence is within the range prescribed by New York law, no federal constitutional issue
is presented respecting it.”

Reviewing that clainde novethe Report correctly detaines that it does not
provide a basis for habeas relief. “No federal constitutional issue is presented where, as
here, the sentence is within thege prescribed by state lawWhite v. Keaned69 F.2d
1381, 1383 (2d Cir. 19923ccordHernandez v. Superintendent, Coxsackie Corr.

Facility, No. 17 Civ. 2457, 2018 WL 502784, at(S.D.N.Y. Jan. 22, 2018) (same).

Under New York law, “[m]urder in the firstegree is a class Af¢lony.” N.Y. Penal

Law 8§ 125.27. When a second felony offender such as Petitioner commits “a class A-ll
felony, the term must be life imprisonméntN.Y. Penal Law 8§ 70.06. Accordingly,
Petitioner’s sentence is within the presedbrange of sentences -- and in fact was
mandated -- under New York law for the crimes of which he was convicted, and the

Petition is denied with respect to this claim.
F. The Consecutive Sentence

In his petitionfor a writ of coram nobisPetitioner argued that the trial court erred

in imposing a consecutive senten The Appellate Divisioesummarily denied the writ

15



of coram nobis. The Report concludes that the claim was unexhausted and recommends
that no relief be granted.

Reviewing the clainde novethe claim was properly Bausted; however, habeas
relief is nevertheless inapypriate. Where a habeas pietier raises a claim in his
petition for a writ ofcoram nobign state court and the cawenies the petition without
discussion, “it was, as a technical mateetjudicated” and therefore exhaustégaricio
v. Artuz 269 F.3d 78, 92 (2d Cir. 200Bg¢cord Francois v. Warden of Sullivan Corr.
Facility, No. 12 Civ. 5333, 2016 WL 4435215, at *3[0EN.Y. Aug. 19, 2016) (“A final
decision on @oram nobigetition exhausts a petitioneckim . . . .”). As a result,
Petitioner'scoram nobiclaims were exhausted in state court.

However, Petitioner cannot obtain habeg®f on this basis. The Petition’s
argument that it was an error to imposeasecutive sentence is predicated entirely on
state law; it does not argue that the congeewsentence violated the Double Jeopardy
Clause of the U.S. Constitution and thereageason for concluding that it does so. The
Petition’s argument that trensecutive sentence needs to be overturned is entirely
founded on two state court decisioRgople v. Miller 6 N.Y.3d 295 (2006) anéeople
v. Rosas8 N.Y.3d 493 (2007). Both of thosesea involved interpretation of state
statutes -- not adjudication of fedéconstitutional principlesSee, e.gRosas3 N.Y.3d
at 497 (“A court must look to the statutory dhtiions of the crimes at issue to decide
whether concurrent sentences are warrantedliRewise, the Statfs argument focused
exclusively on state law, rargj no federal law arguments.

As a result, it is inferred that theppellate Division’s denial of the writ @oram

nobiswas predicated on state law groun8ge, e.gHylton v. Ercole No. 05 Civ. 4077,

16



2010 WL 2594744, at *7 (E.D.N.Y. June 23, 20{€iating that the “presumption in
favor of federal review, appkewhen there is good reasomjeestion whether there is an
independent and adequate state ground for the decision”) (citations orAittestya v.
Giambrung 326 F. Supp. 2d 513, 523 (S.D.N.Y. 2004)H(tis, it can be inferred that the
Appellate Division’s affirmance was issued the State’s proffedestate procedural
grounds.”). Accordingly, the Petition for bas relief based on the misapplication of
New York law is denied; “[I]t is not the prowe of a federal habeas court to reexamine
state-court determinations on state-law questioBsGuglielmo v. Smith366 F.3d 130,
137 (2d Cir. 2004)accordFreeman v. Kadier684 F.3d 30, 35 (2d Cir. 2012) (“a

guestion of state law toto, it is not subject to fderal habeas review.”).
G. Ineffective Assistance of Appellate Counsel

The Petition claims that appellate counsak ineffective, because he failed to
raise the argument that Petitioner's conseeusentence violated state law. Reviewing
the claimde novothe Report correctly recommends thabeas relief be denied on this
ground. As described above, the Appellaieision rejected the argument thdiller
andRosascompel reduction of Petitioner’s sentence under New York law. As a result, it
was not an unreasonable applicatioistifcklandfor the Appellate Division to determine
that appellate counsel’'s representationrditdfall below an objective standard of
reasonableness by failing taga that losing argument.

The Petition also argues that appellabunsel was ineffective for failing to
challenge trial counsel’sifare to conduct a post-trihvestigation based on the
belatedly revealeBradymaterial. The Report concluddsat no relief is appropriate on

this ground. Reviewing that determinatid® novo no habeas relief is appropriate. It
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was not an unreasonable applicatioistifcklandfor the Appellate Division to hold that
appellate counsel was not ineffective for faglito raise that argument. Furthermore,
there is nothing to suggest a fair probabitifya different outcome if he had done so.

Accordingly, the Petition’s claim for ineffecevassistance of appellate counsel is denied.

V. CONCLUSION

For the foregoing reasons, the Repoddspted and the Petition is DENIED. The
Clerk of Court is directetb close this case.

Dated: September 21, 2018
NewYork, NY

7//44%

LOR]'(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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