Roberts v. Capital One Financial Corporation Doc. 41

USDC SDNY
UNITED STATES DISTRICT COURT DOCUMENT

SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
------------------------------------------------------------- X poc#
DATE FILED:

TAWANNA M. ROBERTS, on behalf of hersel’f
and all others similarly situated, :
Plaintiff, 16 Civ. 4841 (LGS)

-against- : OPINION AND ORDER

CAPITAL ONE, N.A,, :
Defendant. :
LORNA G. SCHOFIELD District Judge:

This putative class action arises from Defendant Capital One, N.A.’s (“Capital One”)
allegedly improper assessment of overdraft fédaintiff Tawanna MRoberts asserts claims
against Capital One for breach of contract, bred¢he implied covenant of good faith and fair
dealing, conversion, unjust enriolent and violation of New Yorteneral Business Law 8§ 349.
Capital One moves to dismiss pursuant to Fedruke of Civil Procedure 12(b)(6). For the
reasons below, the motion is granted.
. BACKGROUND

The facts that follow are drawn from the Complaint and documents that are integral to the
Complaint. They are construedthme light most favorable to &htiff, as the non-moving party.
See Doe v. Columbia Unj\831 F.3d 46, 48 (2d Cir. 2016).

A. The Agreement

Plaintiff has a Capital One checking accoantl a corresponding debit card that draws
on that account. A debit card enables a customer to make purchases, payments, withdrawals, and

other electronic debit transactions.
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As relevant here, the partiesntract consists of Capital One’s Rules Governing Deposit
Accounts (the “Deposit Agreement”), and thed&tonic Funds Transfer Agreement (the “EFT
Agreement”) (together, the “Account Agreements”). The Deposit Agreement is appended as an
exhibit to the Complaint and provides in part:

Withdrawals. . . . If you provide your AT card or ATM/Debit card and personal
access code to a third party, you have aughdrthe third party to withdraw funds
from your account at an ATM machine or ipoof sale terminal. [Dep. Agmt. at
1.]

Processing Order of Credits and Deblge process credits and debits to your
account in a specific order. We refer tesths the processirgder and it is how
we decide what posts first and last each day. . . . Our processing order might not
be the same as the order you makesations and could result in overdraft
transactions. You can avoid overdsafin your account by always making sure
you have enough available funds in your actdorover your transactions. . . .
Debits . . . decrease your balance. Wepwocess credits and debits as follows:

[ ]

e After we have processed any credits/our account, we will process
debits. First, we group any similapgs of debits . . . together into
separate categories. Then, we pssdbose debits within each category in
a specific order such as by dollar@amt. For some debits, we will know
the time you made the transaction. Tdlisws us to post the debit closer
to the time you actually made the ddlansaction instead of by dollar
amount. [The Deposit Agreement aisoludes a table that discloses the
processing order for differetypes of transaction, and examples of each.]

Overdrafts. We may in our sole disiioa, and without obligation, elect to pay
checks and other items drawn on your depasibunt or to permit automatic bill
payments and withdrawals against your account for an amount in excess of your
available balance (an “Overdraft”). .. You have no right to overdraw your

account at any time, for any reason, anddrgision to pay Overdraft items is

solely within our discretion. You understhand agree thatvfe elect to pay
Overdraft items or to permit an Oveadirto exist in your account, you have no

right to defer payment, and you muspdsit additional fundgto your account
promptly in an amount sufficient to cave Overdraft and to pay us Overdraft
fees for each Overdraft item in accordance with our current Schedule of Fees and
Charges. . . . You can avoid overdsadh your account by always making sure



that you have sufficient available fundsyiour account to cover all of the debits
presented for payment against yagcount. [Dep. Agmt. at 3.]

The EFT Agreement in 8 3(D) provides:

If we authorize the transaction, thentls will be debited from your primary

checking account immediately or a holdyntiee placed on your account for up to

several days after the fminase transaction hasaurred, depending upon the

promptness with which the merctigprocesses your transaction.

Some purchases may result in a longald. Sometimes the preauthorization

requests may be in amounts different fribra total amount of the transaction. . . .

You agree not to withdraw, write checksmake point of sale purchases against

funds that are needed to pay ATM/DebBdrd transactions that have not yet

posted against your account.

B. TheAllegationsin the Complaint

The Complaint alleges thaetween June 4, 2015, aBdptember 8, 2015, Plaintiff
incurred overdraft fees for delward transactions (the “Overdirdransactions”), despite having
a positive balance to cover thethe time of the transaction. The fee was assessed when an
Overdraft Transaction ultimately settled, if the@aat at that time had ansufficient available
balance because of intervening transactiotwden the transaction and the settlement. The
Complaint alleges that these overdraft fees violate the parties’ agreement, which authorizes
Defendant to charge an overdraft fee only ithatime a merchant requests from Defendant
purchase authorization, she has ffisient funds in her account.
. LEGAL STANDARD

“On a motion under Rule 12(b)(6) to dismiss aptaint for failure to state a claim, the
only facts to be considered are those allegatdarcomplaint, and the court must accept them,
drawing all reasonable inferendeshe plaintiff's favor.” Doe 831 F.3d at 46. “In determining

the adequacy of the complaint, the court [also] may consider any written instrument attached to

the complaint as an exhibit or incorporatedhie complaint by reference, as well as documents



upon which the complaint relies and whate integral to the complaint3ubaru Distribs.

Corp. v. Subaru of Am., Ine425 F.3d 119, 122 (2d Cir. 2005ge also Beauvoir v. Isrgel94
F.3d 244, 248 n.4 (2d Cir. 2015). “To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|y550 U.S. 544,
570 (2007)). “Threadbare recitalthe elements of a cause of action, supported by mere
conclusory statements, do not sufficéd:.

1. DISCUSSION

As explained below, Capital One’s motion tsrdiss is granted as to each of Plaintiff's
claims, Counts | through V.

A. Breach of Contract -- Count |

The Complaint relies on an untenable intetgtien of the parties’ agreement, and thus
fails plausibly to allege a breachadntract. Count I is dismissed.

Both the Deposit Agreement and the EFT Agreement are considered on this motion, as
they comprise the parties’ conttaand are integral to the breamhcontract claim. The Deposit
Agreement also is attached to the Compla8ee Interpharm, Inc. v. Wells Fargo Bank, Nat'l
Ass’n 655 F.3d 136, 141 (2d Cir. 2011) (“Where, as ia tlase, certain contracts are integral to
the complaint, we also consider those documiendeciding the merits of the motion.”). The
court is “not obliged to accefite allegations of the complaint as to how to construe [the
contract], but at this procedural stage,” amhigs in the contract a® be resolved in the
plaintiff's favor. Subaru Distribs. Corp425 F.3d at 122. “At the motion to dismiss stage, a
district court may dismiss a bi&aof contract claim only if the terms of the contract are

unambiguous,” which is “a question ofMdo be resolved by the courtsOrchard Hill Master



Fund Ltd. v. SBA Commc’ns Corpg30 F.3d 152, 156 (2d Cir. 2016) (citation omitted). Under
New York law, an ambiguous contract is avigose “terms could suggest more than one
meaning when viewed objectively by a reasonably intelligent person who has examined the
context of the entire tagrated agreement and who is cognizdnihe customs, practices, usages
and terminology as generally understood in the particular trade or busiiees®.156-57
(internal quotation marks omitted). “The wordglghrases in a contract should be given their
plain meaning . . . ."Chesapeake Energy Corp. v. Bank of N.Y. Mellon Tr. T®& F.3d 110,

114 (2d Cir. 2014) (citation omitted).

The Complaint’s construction of the Accoukdreements is unreasonable as a matter of
law. The Complaint alleges that the Account Agreements foreclose Defendant from charging
overdraft fees if a customer’s available balance was positive at the time a merchant requested
purchase authorization, but negative at the tirmertbrchant was paid. The plain meaning of the
Account Agreements does not support this imggion. First, the Account Agreements do not
contain a provision requiring Defendant to makerdraft determinations on the basis of a
customer’s available balance a¢ttme of purchase authorization.

Second, the occurrence of an overdraft igtiggering event for assessing overdraft fees,
and the Account Agreements expressly protdd an overdraft occurs when Defendpays--
and not merely authorizes -transaction in an amount thetceeds a customer’s available
balance. “We may . . . electpay. . . or to permit . . . withdrawals against your account for an
amount in excess of your available balance (an ‘Overdraft’).” Dep. Agmt. at 3 (emphasis
added). “An Overdraft occurs when you do hate enough money in your designated account
to cover a transaction, but ypay it anyway.” EFT Agmt. 8 5 (emphasis added). Under the

Account Agreements, overdraft femse incurred when Defendgraysan overdraft. “[1]f we



elect topay Overdraft items . . . you must deposit addial funds . . . sufficientto . . . pay us
Overdraft fees for each Overdraft item .”. Dep. Agmt. at 3 (emphasis addearordEFT
Agmt. 8 5. Overdrafts are awt®d by ensuring sufficient funds at the time of payment. The
Deposit Agreement instructs that a customer can avoid overdrafts by ensuring there are
“sufficient available funds in your accouwntcover all of the debits presented payment
against your account.” Dep. Agmt. at 3 (@masis added). The Account Agreements
unambiguously and overwhelminglymoort Defendant’s construction.

Plaintiff argues that several provisions in the Account Agreements require Defendant to
debit transactions immediately, when the custsrevailable balance is positive, rather than
later, when it is negative. These argumeanitsconstrue the Account Agreements. The cited
provision in the EFT Agreement that supposediyuires an immediate debit is followed by the
remainder of the sentence, which also permiteant to defer payment for several days and
place a hold on the account. EFT Agmt. at@B)3(The provision that deals with who is
authorized to withdraw funds at an ATM or pointsale terminal is inappite. Dep. Agmt. at 2.
The provision that allegedly promises that dé&hihsactions will be handled chronologically, if
the requisite information is available, follows explicit warning that, “[o]ur processing order
might not be the same as the order you nied@sactions and could result in overdraft
transactions.” Dep. Agmt. at 2-3. Plaintiff's argument atsatradicts the EFT Agreement,
which states, “You agree not tatlhdraw, write checks or make poiof sale purchases against
funds that are needed to pay ATM/Debit Caeth§actions that have thyget posted against your

account.” EFT Agmt. 8§ 3(D). This languagek®asa clear that authorization and payment are



distinct occurrencesnd that a customer’s account balant@y become insufficient between the
time a transaction occurs and thedi Defendant pays the merchant.

Lastly, Plaintiff’s reliance o®Bodnar v. Bank of Am., N.ANo. 14 Civ. 3224 (E.D. Pa.
Oct. 15, 2014), which implicated a different set of account agreements, is misplaced. There, the
Court denied Bank of America’s motion to dismpsesumably because it had not considered the
relevant account agreements, some of whicteweither attached to the Complaint, nor
incorporated by reference in the Deposit Agreement governing Plaintiff’'s bank actshuin.
its Order, which contained no substantive analykis Court explained & it was “constrained
to find” that the Complaint’s allegations were sufficient to state a clam.

Because the Account Agreements are unambiguous as a matter of law, and the Complaint
fails to state a claim for breach of contract, this claim is dismissed.

B. Breach of Implied Covenant of Good Faith and Fair Dealing -- Count ||

Plaintiff’'s claim for breach of the impliecbvenant of good faith and fair dealing is
dismissed as duplicative of Plaintiff's clainrforeach of contract. “Under New York law,
parties to an express contraceé bound by an implied duty of gofaith, but breach of that duty
is merely a breach of the underlying contrad@ruz v. FXDirectDealer, LLC720 F.3d 115, 125
(2d Cir. 2013) (quotingdarris v. Provident Life & Accident Ins. G810 F.3d 73, 80 (2d Cir.
2002));accord 511 W. 232nd Owners Corp. v. Jennifer Realty @@ N.E.2d 496, 500-01
(N.Y. 2002). “[W]hen a complaint alleges botbr@ach of contract and a breach of the implied
covenant of good faith and fair dealing basedhensame facts, the latter claim should be
dismissed as redundantCruz 720 F.3d at 125Plaintiff’'s claim for breach of the implied

covenant and for breach of camtt “clearly rest on the sanafleged deceptive practicesld.



To the extent that Plaintiff’'s implied cowant and breach of caatt claims are not
duplicative, the implied covenant cannot be eaypt to impose on Defendant obligations that
are inconsistent with or contgato the Account AgreementSee 1357 Tarrytown Road Auto,
LLC v. Granite Properties, LLG7 N.Y.S.3d 341, 343 (2nd De2016) (“[N]Jo obligation may
be implied that would be inconsistent with otbkenms of the contractuatlationship.”). “Here,
a finding that the defendants breached the covenanould necessarilyontradict explicit and
unambiguous terms of the [parties’] agreements and create additional obligations not contained
in them.” Id. Accordingly, Plaintiff's claim for breacbf the implied covenant is dismissed as
redundant.

C. Conversion -- Count |11

Plaintiff's conversion claim is dismissedwasll. “A conversion claim cannot succeed
.. . Where the party fails to allege[] a wrong tisadistinct from any contractual obligations.”
Gate Techs., LLC v. Delphix Capital Mkts., LIN®. 12 Civ. 7075, 2013 WL 3455484, at *4
(S.D.N.Y. July 9, 2013) (interl quotation marks omitteddccord Karmilowicz v Hartford Fin.
Servs. Grp., In¢.494 Fed App’x 153, 158 (2d Cir. 2012) (summary order). The Complaint
merely “repeats paragraphs 1 through 110,” wkjécifically pertain télaintiff's breach of
contract claim, and rephrases those allegatioterins of the elements of a conversion claim.
The Complaint also fails to pleashy conversion damages distifictm contractual damages.
See Ellington Credit Fund, Ltd. v. Select Portfolio Servicing, B&7 F. Supp. 2d 162, 204
(S.D.N.Y. 2011) (“[l]f Plaintiff[s]were to recover under both claipfthey] would in effect be
paid twice.”) (citation omitted). Because then@maint “fail[s] to set forth allegations which
would constitute a wrong separate and distinct from an alleged breashtrct which could

give rise to independentrtdiability,” Plaintiff's conversion claim is dismissedE. End Labs.,



Inc. v. Sawaya914 N.Y.S.2d 250, 251-52 (2nd Dep’t 2010) (g that the lower court erred
in denying a motion to dismiss a conversionroléhat was predicated entirely on Defendants’
alleged breach of contractee also Transcience Corp. v. Big Time Toys,,130CF. Supp. 3d
441, 456 (S.D.N.Y. 2014) (“Whereas courts in f@iscuit allow for alternative pleading of
unjust enrichment and contract claims, coneerslaims are routinely dismissed on Rule
12(b)(6) motions where duplicative of breactcohtract claims.”) (collecting cases).

D. Unjust Enrichment -- Count IV

Plaintiff's claim for unjust enrichment als$® dismissed. “The theory of unjust
enrichment lies as a quasi-contract claim. It is an obligation the law creates in the absence of any
agreement.”"Goldman v. Metro. Life Ins. G841 N.E.2d 742, 746 (N.Y. 2005). “The existence
of a valid and enforceable written contract governing a particulaecuibgtter ordinarily
precludes recovery in quasi contract for @garising out of the same subject mattéBeth
Israel Med. Ctr. v. Horizon Blu€ross and Blue Shield of N.J., Ind48 F.3d 573, 587 (2d Cir.
2006) (quotingClark-Fitzpatrick, Inc. v. Long Island R.R. €816 N.E.2d 190, 193 (N.Y.
1987)). Plaintiff’'s unjust enrichment claim isspbed in the alternaty and arises out of
precisely the same conduct as thatlerlying Plaintiff's breach afontract claim. Only “where
‘a bona fide dispute exists as to the existasfdbe contract, the plaiiff may proceed on both
breach of contract and quasi-contract theorieB&th Israel Med. Ctr448 F.3d at 587 (quoting
Nakamura v. Fujiig77 N.Y.S.2d 113, 116 (1st Dep’'t 1998As there is a valid written
agreement between the parties that governsdisiute, Plaintiff's claim for unjust enrichment

is dismissed.



E. New York General BusinessLaw § 349 -- Count V

Plaintiff's claim under New York’s consumer protection law -- New York General
Business Law 8§ 349 -- fails as a matter of law also is dismissed. To plead a claim under
8 349, “a plaintiff must allege #t a defendant has engagedlihconsumer-oriented conduct
that is (2) materially misleadirgnd that (3) plaintiff suffered infy as a result of the allegedly
deceptive act or practice City of New York v. Smokes-Spirits.Com,,I¢1 N.E.2d 834, 838
(N.Y. 2009). Materially misleadg conduct -- the prong at the cerdéthe parties’ dispute -- is
that which is “likely to mislead a reasable consumer acting reasonably under the
circumstances."Oswego Laborers’ Local 214 Pensioartd v. Marine Midland Bank, N.A647
N.E.2d 741, 745 (N.Y. 1995). There can be no claim for deceptive acts or practices under § 349
when the alleged deception was fully disclosBéth Israel Med. Ctr. v Verizon Bus. Network
Services, In¢.No. 11 Civ. 4509, 2013 WL 1385210, at *7 (S.D.N.Y. Mar. 18, 2013).

Defendant’s conduct is not materiallysi@ading under 8 349. According to the
Complaint, Capital One improperly charged oveitdiees when a customer’s available balance
was sufficient at the time of purchase authorgtand insufficient athe time of payment.
However, the Deposit Agreement plainly stateg throcessing order might not be the same as
the order you make transacticarsd could result in overdraft treactions.” Dep. Agmt. at 2.
The order of processing credits and debitsssldsed as well. Dep. Agmt. at 3. The Deposit
Agreement further states that Defendant ret&ake discretion” to pay an overdraft, and that
Defendant will charge a specified fee. Dep. Agmt. at 3. The customer “agree[s] not to
withdraw, write checks or make point of saleghases against funds that are needed to pay
ATM/Debit Card transactions that have get posted against [the] account.” EFT Agmit.

8§ 3(D). As Defendant’s conduct is expressficipated by and disclosed in the parties’

10



contract, the Complaint fails &dlege facts to state a claimder § 349. Defendant’s motion to
dismiss is granted as to Count V.
V. CONCLUSION

For the foregoing reasons, Defendant Capital One, N.A.’s motion to dismiss is
GRANTED. Defendant’s motion for oral argumenDENIED as moot. The Clerk of Court is
directed to close the motion at Eket No. 18 and close this case.
SO ORDERED.

Dated: May 4, 2017
New York, New York

7//44%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE

11



