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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
JOSEPH MALDONADO,
Petitioner, 16-cv-4864PKC)
- V.- 11-cr 568(PKC)
OPINION AND
ORDER
UNITED STATES OF AMRRICA,
Respondent.
___________________________________________________________ X

CASTEL, U.S.D.J.

PetitionerJoseph Maldonado, who is proceedingse moves to vacate, set
aside or correct his sentence pursuant to 28 U.S.C. § 2#58sserts that he was denied the
effective assistance of counsel because he was erroneously told that he wob|ddi¢csa
career offender enhancement under the seimgmuidelines and that this advice led him to
plead guilty andhis lawyerat no point challenged the erroneous designation as a career offender
for which he in fact, received an enhancement at the time of senten€orgeasons that will be
explained the motion will be denied.

The Indictment, Plea Agreement and Plea Allocution

Theindictment charged Maldonado with conspiring to distribute and possessing
with intent to distribute five kilograms and more of cocaine and one kilogram and more of
heroin. Pursuant to a plea agreement with the government, he was allowed tuitie#ol a
conspiracy to distribute one kilogram and more of herBiecause had prior New York State
convictions for Assault in the FirBtegree Criminal Sale of a Controlled Substance in the Third
Degree and Criminal Sale of a Controlled Substance in the Fifth Degree, as we#e other

New York Stateconvictions, the pleagreement recited that he qualified as a career offender
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under U.S.S.G. 84B1.1 and would be in Criminal History Categ@iC’) VI. (Plea
Agreement, pp.3-4Jhe“Stipulated Guideline Range” in the plea agreement was 262 to 327
months’imprisonment with anandatory minimum term of 120 months’ imprisonmeloak. 4t 4.)

At his June 5, 2012 plea allocution, Joseph Maldomqoessed his satisfaction
with hislawyer’s representation of hiracknowledged that he had remud discussed the plea
agreementvith his lawyer on “numerous” occasions, astdtedthat he understood the plea
agreement before he signed(@/5/12, Tr. 26, 36.He was advised that “any prediction,
calculation or estimate that anyone has made to you as to what sentence ftheigbtigve
you is not binding on [the Court] and if it turns out to be wrong you will not be permitted to
withdraw your guilty plea.”ll., Tr. 37.) He acknowledged that tH&tipulated Guideline
Rangé in the plea agreement was 262 to 327 months imprisonmieht.T¢. 38.)

The Presentence Report and Sentencing

The Presentence Rert (“PSR”) placed Maldonado in Total Offense Level 34,
which included a 5-level career offender enhancement under U.S.S.G. 84B1.1 (Nov. 1, 2011 ed.)
The guideline provided that

(a) A defendant is a career offender if (1) the defendant was at least eighteen

years old at the time the defendant committed the instant offense of

conviction; (2) the instant offense of conviction is a felony that is either a

crime of violence or a cordlled substance offense; and (3) the defendant

has at least two prior felony convictions of either a crime of violence or a

controlled substance offense.

Probation concluded that Maldonado, who was over 18 at the time of his
participation in the conspiracy to distribute heragjnalified for the career offender enhancement

because of his New York State convictions for Criminal Sale of a Controlleda8absh the

Third Degree and Criminal Sale of a Controlled Substance in the Fifth DegreetidPreba



guideline calculation resulted in the same guideline range that the partiegéed @ in the
plea agreement, 262 to 327 months imprisonment.

At sentencingthe Court confirmed that Maldonado had read, reviewed and
discusseavith his lawyerthe PSR, its recommendation and addendum. (4/9/13, Tr. 3.) His
lawyer confirmed that Maldonado had no objections to the guideline calculation in thdd®SR. (
Tr. 6.) In speaking on behalf of Maldonado, his lawyer urged the Court

not to impose a career crimirgalideline here. Your Honor need not do that.

It's not required. It's not mandatory. | submit that it overstates his role in

this case and that the sentencing guideline range absent the career criminal

category, the mandatory minimum in this case more ddaqguately, more

than sufficiently meets all the geaof sentencing for this case.

(Id., Tr. 11.} The government, in contrast, urged the imposition of a guideline
sentence(ld., Tr. 14-17.)

The Court, for reasons stated, including a review of the factors under 18 U.S.C
83553(a), concluded that a sentence below the advisory guidelines was sufficrestigoeater
than necessary to achieve the goals of 18 U.S.C. § 3538(afr( 21.) The Court advised the
parties that it intended to sentemMdaldonado to 168 months’ imprisonmewith 5 years’
supervised release, waiver of the fine, and imposition of the $100 special asseSdnse
sentencavould be 94 months below the bottom of the advisory guideline ramag. (

The Court then inquired whether “the defendant or his cotlmasel any objection

to the Court’s proposed sentence or the statement of reasons for that seartdraminsel

! Maldonado’s lawyer’s sentencing memorandum made a similar reguesbé&low guideline sentence because of
the “inequities inherent” in the career offender enhancement and, to*ameidrranted disparity because other
judges often gave below guideline sentences in career offender enhaincasesn (Sentencing Meat 2-3; Doc
275.)



responded in the negativeld.) The Court pronounced sentence and notified Maldonado of his
right to appeal. Id., Tr. 21-23.)

Maldonado’s Rule 35 Motion

By letter dated April 10, 2013, Maldonado, proceeding pro se, wrote to the Court
asserting that the guideline enhancement for a career offender ought notdrairagmsed and
seeking relief under Rule 35, Fed. R. Crim. P. After receiving a response from thrargeng
the Court denied the motion in a written Order that explained, among other mattets that
guideline calculation was corredfOrder of 9/613; Doc 365.)No appeal was taken from that

Order.

DISCUSSION

A. Maldonado Waived His Right to Appeal Gpllaterally Attack His Sentence.

In his plea agreement with the government, Maldonado agreed that he waduld “no
file a direct appeal; nor bring a collateral chadje, including but not limited to an application
under Title 28, United States Code, Section 2255 . . . of any sentence within or below the
Stipulated Guideline Range of 262 to 327 months’ imprisonment . (Pléa Agreement, p.p6
At his plea allaution, the Court questioned Maldonado on this proviaiuh he expressed an
understandinghat he was waiwg his right to appeal or attaeksentence unless the sentence
was above the “Stipulated Guideline Rangethe plea agreemen®/6/12, Tr. 39.) The Court
expressly found that the plea agreement was “knowingly, intelligently and willyineatered
into, “including with respect to the waiver of appeal or the right to challenge a tonwc

sentence by way of a collateral attack, including thragabeas petition.” Id., Tr. 46.)



It is well settled in this Circuit that where, as here, a defendant knowingly an
voluntarily waives his right to appeat collaterally attack aentence within a stipulated
guidelines range, he may not then appeattack thesentence, except in limited

circumstancesSeeUnited States v. GomeRerez 215 F.3d 315, 318 (2d Cir. 20007 his

Court has repeatedly upheld the validity of . . . waivers, with the obvious caveat that such
waivers must be knowingly, voluntarily, and competently provided by the defenda#ealso

United States v. Le&23 F.3d 104, 106 (2d Cir. 2008)t is . . . well-settled that a defendant’s

knowing and voluntary waiver of his right to appeal a sentence within an agreed upomguideli

range is enforceabl®.(quoting United States v. Djelevid 61 F.3d 104, 106 (2d Cir. 1998
Further, even a sentence that is “conceivably imposed in an iféegbn or in violation of the
Guidelines, but ... still within the range contengted in the plea agreement” is

permissible GomezPerez 215 F.3d at 31fiting United States v. Yemitar7O F.3d 746, 748

(2d Cir. 1993). A knowing and voluntary waiver of a collateadfack foreclosea section 2255

constitutionakchallenge to thepplication of the career offender guideline. Sanford v. United

States841 F.3d 578, 579 (2d Cir. 2016).

Because Maldonado’s acceptancéigiplea agreement, including itsawer of
collateral attack, washade knowingly and voluntarily, his collateral attack waiver is enforceable
and bars the present motion.

B. Maldonado’s Claim is Barred by ti8tatute of Limitations

A federal prisoner seeking relief undmrction2255generally can file a motion
within one year from the latest of four benchmark dates: (1) when the judgment oticonvic
becomes final; (2) when a governmentated impediment to making such a motion is removed;

(3) when the right asserted is initialaognized by the Supreme Court, if it has been made



retroactively available to cases on collateral review; or (4) when the fagsring the claims
could have been discovered through the exercise of due diligence. 28 U.S.C(fg E®55
purposes of the one-year limitations period ursgetion2255(f)(1), a judgment of conviction
becomes final when the Supreme Court “affirms a conviction on the merits on ewiegt or
denies a petition for a writ of certiorari, or when the time for filing a certipsdition

expires.”Clay v. United State$37 U.S. 522, 527 (2003).

It is incontrovertible that Maldonado’s June 21, 2016 motion under section 2255
was filed more than one year after the judgnaanto which there was no appbatame final
i.e. April 24, 2013. Rule 4(b), Fed. R. App. P.

Maldonado contends that his motion is timely because it was brought within one
year of “the date on which the right asserted was initially recognizetelyupreme Court, if
that right has been newly recogrizey the Supreme Court and made retroactively applicable to

cases on collateral review” Mathis v. United State436 S. Ct. 2243 (2016). 28 U.S.C.

§ 225%f)(3). The Second Circuit hdeeld thatMathisdid not announce a new constitutional

right retroatively applicable for cases on collateral revi$Mashington v. United State368

F.3d 64, 66 (2d Cir. 2017)Thus, becausklathis does not announce a new constitutional right
retroactively applicable in collateral review cases, it cannot serve aadisefdr restarting the
statute of limitations in this case.

Maldonado’s section 2255 motion is time barred.

CONCLUSION

2 Maldonado relies upoklontgomery v. Louisianal36 S. Ct. 7182016) in assessing whether a holding is a new
substantive rule that should be given retroactive effBat. Montgomerywas decided before the Second Circuit

ruled inWashington




Maldonado’s motion to vacate, set aside or correct his sentence pursuant to 28
U.S.C. § 2255 is DENIEB. The Clerk is directed to close the case captioned 16 Civ. 4864
(PKC). His application for the appointment of counsdDEENIED as mootthelegal points
wereably briefed by Maldonado and did not require the appointment of counsel.

Maldonado has not made a substantial showirteotlenial of a constitutional
right and, accordingly, a certificate of appealability will not iss2@.U.S.C. § 225%ee

Blackman v. Ercole, 661 F.3d 161, 163-64 (2d Cir. 2011). This Court certifies pursuant to 28

U.S.C. § 1915(a)(3) that any appeal from this order would not be taken in good faith and

thereforein formapauperis status is denie8eeCoppedge v. United States, 369 U.S. 438

(1962).
SO ORDERED.

P. Kevin Castel
United States District Judge

Dated: New York, New York
November 9, 2018

3 Because Maldonado’s claims are barred by his knowing and voluntary wailvby #ime statute of limitations, his
reliance upornited States v. Townsen#97 F.3d 66, 67 (2d Cir. 201&ndHarbin v. Sessions, 860 F.3d 58 (2d
Cir. 2017),does not alter the Court’s analysis.




