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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RONALD JACKSON, individually and on
behalf of all othersimilarly situated,
Plaintiff,

-V- No. 16-CV-05093-LTS
AVANOS MEDICAL, INC., ROBERT E.
ABERNATHY, STEVEN E. VOSKUIL,
KIMBERLY-CLARK CORPORATION,
THOMAS J. FALK, and MARK A.
BUTHMAN,

Defendants.

MEMORANDUM ORDER

On December 12, 2016, Lead Plainiibnald Jackson (“Plaintiff”) filed a
Corrected Amended Complaint in this putatbezurities fraud clasgction against Avanos
Medical, Inc. (“Avanos”), formerly known as Halyard Health, tniimberly-Clark Corporation
(“Kimberly-Clark”), Avanos Chief Execute Officer (“CEO”) Robert E. Abernathy
(“Abernathy”), Avanos Chief Financial Offic€tCFQ”) Steven E. Voskuil (“Voskuil”),
Kimberly-Clark Executive Chairman and CEO Thomas J. Falk (“Falk”), and former Kimberly-
Clark CFO Mark A. Buthman (“Buthman,” togethwith Abernathy, Voskuil, and Falk, the
“Individual Defendants”) seeking t@cover damages allegedly cadi®y Defendants’ violations
of Sections 10(b) and 20(a) tife Securities Exchange Act of 1934 (the “Exchange Act”) and

Rule 10b-5 promulgated under Section 10({®orrected Amended Class Action Complaint

1 On June 30, 2018, Defendant Halyard Health, Inc. changed its name to Avanos Medical,
Inc. (See Docket Entry Nos. 90 and 92.)
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(“CACAC"), Docket Entry No. 50.) On Mahc30, 2018, the Court gread Defendants’ motion
to dismiss the CACAC in its entirety, with prejod, and ordered the Clerk of Court to close the
case. (“March Order,” Docket Entry No. 80.)

On April 27, 2018, Plaintiff moved pursuaotFederal Rules of Civil Procedure
15(a), 59(e), and 60(b) for an order grantingefdliom the judgment entered upon the Court’s
March Order to permit Plaintiff to file hBroposed Second Amended Complaint. (“PSAC,”
Docket Entry No. 85-1, and Docket Entry N&8.) Defendants jointly opposed Plaintiff’s
motion (Docket Entry Nos. 88 and 89); no replp@a were filed. The Court has considered
carefully the parties’ submissions and, for théowing reasons, the motion is denied in its

entirety.

BACKGROUND

The Court assumes the parties’ familiarity with the factual allegations underlying
this case, which are set forth in greater detath@March Order. In brief, Plaintiff alleges that
Defendants made materially misleading statdsiand omissions in connection with their
“MicroCool” surgical gown, a product that Defgants allegedly marketed as a “high quality”
gown that met the Association for the Adeament of Medical Instrumentation’s (“AAMI”)
criteria for Level 4 liquid barrieprotection against communicable diseases like Ebola, HIV, and
hepatitis. (See Docket Entry No. 84 at 1-Plaintiff alleges thaDefendants should have
disclosed that the MicroCool gowns actudfigiled to meet industry standards for
impermeability,” that a large number of gownailéd independent testing,” and that “the
manufacturing process for MicroGl could not be validated asquired by FDA regulations.”

(Id. at 2.)
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In its March Order, the Court concludithat Plaintiff's securities fraud
allegations were pleaded insufficiently, as theleth“to establish a cogeimference of scienter
at least as compelling as any oppgsnference one could draw frotine facts alleged.” (March
Order at 15) (internal quotations omitted). Spealfy, Plaintiff failed to plead sufficiently that
Defendants had the “motive and opportundycommit fraud” because the CACAC
demonstrated only a “desire for the corporatioagpear profitable and tliesire to keep stock
prices high to increase officer compensation,” \wtace not actionable under the securities laws.
(Id. at 13, 16-17.) Further, the Court chuaed that the CACAC did not plead “strong
circumstantial evidence of conscious misbehaoiaecklessness” begse Plaintiff failed to
“specifically plead facts demonstrating apgorting plausibly an inference that Abernathy,
Voskuil, Falk, or Buthman was personally infadhor would reasonably have been informed
about any alleged issues with the MicroCool gawheir failure to meet industry standards, or
the ability of the manufacturing process to bkdeded to ensure it complied with AAMI Level 4
criteria, [or] that the Indidual Defendants’ behavior was ‘@xtreme departure from the
standards of ordinary care.” dlat 17-18.) Because Plaintiffdhéailed to adequately plead his
Section 10(b) and Rule 10b-5 cfa, the Court also dismissed t8ection 20(a) claims. (Id. at
22.)

Plaintiff now moves for relief from theddirt's judgment and for leave to file a
Second Amended Complaint. (Docket Entry. 88.) The PSAC adds seven new paragraphs,
all of which pertain to evidena@nd court findings in a statewaraud action litigated in the

Central District of California: Bahamas Surgé&enter, LLC v. Kimberly-Clark Corporation, et

al., 2:14-cv-08390-DMG-PLA (the “Bahamas Action)Docket Entry No. 85-1.) Paragraphs 9

to 11 add allegations concerning the jury veraidhe Bahamas Action, and recite portions of
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the court’s “Findings of Fact and Conclusiarid.aw.” (PSAC 1Y 9-11.) Paragraph 38 adds
general allegations regarditap testing of the MicroCoaowns, including testimony from
Keith Edgett, Kimberly-Clark’s former Global Eictor of Surgical and Infection Prevention,
that “Kimberly-Clark knew about that thgic] MicroCool gowns were not AAMI Level 4
compliant.” (Id. 1 38.)

Paragraphs 42 to 44 refer to testiméom the Bahamas Action concerning
internal documents and discussions about dlaol compliance issues. In relevant part,
Plaintiff proposes to add allegations thatnleaBauer, the President of Kimberly-Clark’s
Healthcare division, “reportedréictly to Defendant Falk and testified that they spoke on a
‘fairly regular basis’ and thahey had an ‘open channel oframunication.” (PSAC 1 42.) The
PSAC also adds testimony from Bernard Vezedg served as Director of Global Strategic
Marketing for Surgery and Infection Prevention fmth Kimberly-Clark and Avanos, that “Mr.
Falk [was] informed of noncompliance issuéstiat he and Mr. Edgeliad “prepared documents
for senior Kimberly-Clark executives that détd manufacturing probias and resulting product
compliance failures” and that “these presgeates were presented to ‘senior management,
including to Mr. Falk.” (Id. T 43.) Furthethe PSAC alleges that Mr. Vezeau knew “Mr. Falk
was well aware of noncompliance issues’ . . . bexhessaw presentations prepared for Mr. Falk
that covered the compliance issues.” (lbh)another portion of his Bahamas Action testimony
that is not specifically cited in the PSAC, Mfezeau also acknowledgd#tht he “personally
never presented to Mr. Falk” about the nonconmgkeissues and stated that he “ha[d] to

assume” that Mr. Falk was aware of them. (Docket Entry No. 89-2 at 10.)

2 The PSAC erroneously attributes thisitasny to Mr. Edgett. (See Docket Entry No.
89-2 at 8.)
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Lastly, the PSAC alleges that, becausal§tdrd identified MicroCool in its Class
Period SEC filings as or@ its mosimportant ‘marks’ and . . . part of a line of products that
constitute gorincipal source of revenufr the CompanyHalyard Defendants Abernathy and
Voskuil would have been made aware of the olgjlile test results and validation issues that
called the efficacy of a key product into troubliguestion during the spinoff process. . . .
particularly . . . because as part of thensffi[from Kimberly-Clark], Halyard agreed to
indemnify Kimberly-Clark for liability relatig to its healthcare buness.” (PSAC | 44)
(emphasis in original).

DISCUSSION

Federal Rule of Civil Procedure 59(e) allows parties to move to “alter or amend a
judgment” no later than “28 days after the grmf the judgment.” Rule 59(e) motions are
granted to “correct clear error, prevent manifegtstice or review the court’s decision in light

of the availability of nevevidence.”_Parrish v. Solleoit253 F. Supp. 2d 713, 715 (S.D.N.Y.

2003) (citing_Virgin Atl. Airways, Ltd. vNat'| Mediation Bd., 956 F.2d 1245, 1255 (2d Cir.

1992)). Similarly, Rules 60(b)(1), (2), and @low a court to relieve a party “from a final
judgment, order, or proceeding” because of “mistake, inadvertence, surprise, or excusable

neglect,” “newly discovered evidence thatflwieasonable diligence, could not have been
discovered in time to move for a new triadsid “any other reason thiaistifies relief,”

respectively. Fed. R. Civ. P. 60(b)(1), (2), (6); see Kotlicky v. U.S. Fid. & Guar. Co., 817 F.2d

6, 9 (2d Cir. 1987).
The decision as to whether to grant a party’s Rule 60(b) motion for

reconsideration sits “within the court’s brodidcretion.” Badian vBrandaid Comm. Corp.,

2005 WL 1083807, at *2 (S.D.N.Y. 2008hternal citation omitted).
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HerePlaintiff, who hadnot sought leave to amenddonnection with the motion
practice addressed in the March Order, séekite a further amended complaint that
purportedly addresses the defiaass identified in the March Order. “[O]nce judgment is
entered the filing of an amended complainas permissible until judgment is set aside or

vacated pursuant to Federal Rule of Civil Praredb9(e) or 60(b).”_Naonal Petrochemical Co.

of Iran v. M/T Stolt Sheaf, 930 F.2d 240, 244 (2d €©991) (internal quotations omitted). A

post-judgment motion for leave to amend “musetbaluated with due regato both the value

of finality and the policies embodied in Rule 15.” Williams v. Citigroup Inc., 659 F.3d 208, 213

(2d Cir. 2011). The court may “take into aoat the nature of theroposed amendment [and
whether amendment would be warranted undée Rb] in deciding whther to vacate the

previously entered judgment.”_Id. (quotiRmiotolo v. City of New York, 514 F.3d 184, 191 (2d

Cir. 2008)). Amendment is not wanted under Rule 15 in the caséfatility.” Oneida Indian

Nation of N.Y. v. City of Sherrill, N.YY, 337 F.3d 139, 168 (2d Cir. 2003). A proposed

amendment would be futile if it could not wstiand a motion to dismiss pursuant to Rule
12(b)(6). _Id.
Where the proposed amendments woulfukike, the court may deny a plaintiff's

motion to amend the judgment and dismissnpifiis claims entirely. _See, e.qg., Gallop v.

Cheney, 642 F.3d 364, 369 (2d Cir. 2011) (findirgt tin the absence of any indication that
Gallop could . . . provide additionallegations that might lead &odifferent result, the District

Court did not err in dismissintger claim with prejudice”); sealso Janese v. Fay, 692 F.3d 221,

229 (2d Cir. 2012) (finding that ¢hdistrict court propgy denied plaintiffs’ motion to amend
because they failed to make any showing that would justify vacating the judgment to allow the

reassertion of untimely claims).
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Plaintiff argues that he “should be granted leave to file the PSAC because
amendment would not be futile.” (Docket Enttg. 84 at 3.) Having considered carefully the
PSAC and the parties’ arguments, the Court consltiu leave to filthe PSAC would indeed
be futile because, like the CACAC, the PSfss to plead adequately “that each of the
Defendants acted with scienter, a necessaryegleto maintain a private damages action under
§ 10(b) and Rule 10b-5.” (March Order at 1239 explained in the MakcOrder, Plaintiff may
establish scienter “by allegirfgcts to show either (1) thdefendants had the motive and
opportunity to commit fraud, or (2) strong circuargial evidence of conscious misbehavior or
recklessness.” (March Order at 13.) The PSI&€Es not add allegations concerning Defendants’
“motive and opportunity to commit fraud.” Instead, Plaintiff asserts that the PSAC cures the
CACAC's deficiencies by alleging “circumstant@lidence of . . . recklessness” that establishes
that the Individual Defendants had been “perfipmaformed or would reasonably have been
informed about any alleged issues with kieroCool gowns.” (Docket Entry No. 84 at 5
(citing March Order at 17-18).The additional material proffedas insufficient to support the
requisite inference akeckless conduct.

Vezeau Testimony

In the Bahamas Action, M¥/ezeau testified that Dafdant Thomas Falk, “was
informed” of manufacturing and complianissues with the Mi@Cool gowns through
unspecified “documents” prepared on a quarteagis for unspecified “senior Kimberly-Clark
executives.” (PSAC {1 43.) Plaintiff attempdsbolster his scientallegations by quoting
portions of Mr. Vezeau'’s testimony in the PSABowever, several layers of speculative
inferences are required to ctme the new material as suppfot a finding of recklessness on

the part of any Defendant. First, a fact find@uld have to assume that the referenced
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“documents” contained information that identifiad objective “danger,” such that Mr. Falk’s
failure to respond by changing the comya policies was “highly unreasonable” and
“represent[ed] an extreme departure from theddads of ordinary care.[See March Order at

18; see also ECA, Local 134 IBEW Joint Pensle. of Chicago v. JP Morgan Chase Co., 553

F.3d 187, 203 (2d Cir. 2009).) Nor does the BS#offer any details about the information
regarding “[t{]he compliance failures” that wakegkdly discussed in the documents.” (PSAC
43.) Without further detail concerning the contefithe “documents,” there is no plausible basis
for an inference that the information presentedeg#se to “an obligatin on the part of any of
the Individual Defendants to . . . act on the infation in the testing reports” or to “disclose
alleged issues with thdicroCool gowns.” (Mach Order at 18-19.)

Second, the PSAC requires the Court to mssthat Mr. Falk actually received
the documents that Mr. Edgett and Mr. Vezeappred. (PSAC § 43.) Mr. Vezeau testified,
however, that he did not know “personally” wihet Mr. Falk actually received the documents—
he simply “assume[d] that [Mr. Falk] attendigle] meetings” for which the documents were
prepared. (Docket Entry No. 89-2 at 10.) Mr. Vezeau’s speculative testimony is insufficient to
support a plausible inference that Mr. Falk atlyu@ceived information about the MicroCool
compliance issues. Moreover, while Mr. Vezéestified that “presentations [regarding
compliance failures] were presented to ‘semi@nagement, including Mr. Falk’™” (PSAC { 43),
Plaintiff fails to specify the time and place of afithe presentations, who was present, or what

was actually discussed. Patel v. L-3n@nc’ns Holdings Inc., 2016 WL 1629325, at *9

(S.D.N.Y. Apr. 21, 2016). These allegations ‘@@ vague and conclusory to support a finding

3 The Court may consider the entirety of the transcripts referenced in the PSAC. See Roth
v. Jennings, 489 F.3d 499, 509 (2d Cir. 2007); see also Washington v. Gonyea, 538 F.
App’x 23, 25-26 (2d Cir. 2013).
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that defendants knew they were making false staésror made those statements with reckless

disregard for their truth or falsity.” In i@itigroup Inc. Sec. Litig., 753 F. Supp. 2d 206, 245

(S.D.N.Y. 2010).

Third, even assuming that Mr. Falk did,fact, receive substéated information
concerning MicroCool comiance problems, the PSAC requires the Court to assume further that
Mr. Falk found these problems significant, sucét the would have believed subjectively that
Defendants’ prior statements were false aleading, thus giving rise to an obligation to
disclose additional information “to make the statements made, in the light of the circumstances
under which they were made, not misleading7 C.F.R. § 240.10b-5. These suggested layers
of inferences are insufficient fdead plausibly the scienter elemefthe securities fraud claim,

even when the further proposed additions &oRBAC are considered, as explained below.

Bahamas Action Findings ofEt and Conclusions of Law

In addition to allegations concerning Mr. Vezeau'’s testimony, the PSAC adds
allegations concerning the post-tifandings of Fact and Conclusis of Law that were entered
in the Bahamas Action. (PSAC {1 10-11.) Ri#iasserts that the Findings and Conclusions
serve as “evidence as to the wetability of the McroCool Gowns’ sleeve seams to tearing
and/or permitting access to fluils (Docket Entry No. 84 at 8. However, the PSAC still fails
to allege that any of the Individual Defendantye “personally informed or would reasonably
have been informed about” these alleged “vulbiithes],” or demonstate that such knowledge
would provide a basis sufficiefor a finding of scienter._(See March Order at 17-18.)

The Bahamas Action Findings and Clusions fail to support a plausible
inference of scienter in the iastt case for several additionabsons. First, the court did not

make any findings as to the Individual Dedants—they were not parties to the Bahamas
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Action. Second, the Findings and Conclusions periat to a federal sedties law claim, but
to an equitable claim brought under Californidisfair Competition Law. Therefore, it is
unclear what relevant inference, if any, cardbewvn from the BahamsaAction court’s findings
that Kimberly-Clark and Halyard Healtengaged in a fraudulent business practit¢See
Bahamas Action, Docket Entry No. 529 at 6.) @hthe court did not dactly conclude that
Kimberly-Clark and Halyard Health intentionaflgiled to disclose material facts to Bahamas;
instead, it drew inferences based on what it deghmgury’s “implicit determinations.” (See
PSAC 1 10 (stating that “the jury must have iwigy found that . . . Defendants intentionally
failed to disclose material facts to Bahamas,” tad “[tjhe Court adopts. . the jury’s implicit
factual determinations . . ..").)

Therefore, the new allegations concagthe Findings of Fact and Conclusions
of Law in the Bahamas Action do not establislic¢emstantial evidence of . . . recklessness” or
otherwise support a “cogent” inferee of scienter that is “a@dst as compelling as any opposing

inference one could draw from the facts allegjeBee Tellabs, Inc. v. Makor Issues & Rights,

Ltd., 551 U.S. 308, 324 (2007).

Indemnification Agreement

Lastly, the PSAC alleges that DefenttaAbernathy and Voskuil “would have
been made aware of” test results and “\&lwmh issues” concerning the MicroCool gowns
because their employer, Avanos, “agreed to indgnamberly-Clark for liability relating to its
healthcare business.” (PSAC { 44.) These dlmgarely upon the same type of assumptions
and speculation the Court previously rejected agffitient to establish a “strong inference” that

the Defendants engaged in “conscious misbehavicecklessness.” (Mehn Order at 21.) As

4 Avanos has not been substituted fohyded Health in the Bahamas Action.
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with the CACAC, nowhere in the PSAC has Ridi alleged that Abernathy, Voskuil, or any
other Individual Defendant had asseo specifically identified ports or statements containing
facts contrary to the information set forth in tbefendants’ public filings. (March Order at 21.)
These new allegations merely speculate aghat the Defendants’ knowledge “would have
been” without offering any particular facts to support a “cogent and compelling” inference that

Defendants possessed an actionable statenof. See Tellabs, Inc., 551 U.S. at 324.

For these reasons, the Court concludesttieaPSAC fails to cure the pleading
deficiencies previously identified in theo@t's March Order. The PSAC, like the CACAC
before it, has not presented facts sufficierdupport a strong infence that any of the
Individual Defendants were “personally informadwould reasonably have been informed about
any alleged issues with the MicroCool gowngViarch Order 17-18.) For the reasons set forth
in the Court’s March Order, the PSAC also failptead (i) corporate saier and (ii) control
person liability under Section 20(a). (March Order at 21-22.) Therefore, because Plaintiff’s
proposed amendments would not survive a Ra[®)(6) motion to disnsis, Plaintiff's motion
for leave to amend is denied as futile.

CONCLUSION

For the foregoing reasons, Plaintiff's motion for relief from the judgment under

Federal Rules of Civil Procedure 59 and 60 amddave to amend his pleading under Rule 15 is

denied in its entirety. Theigigment dismissing the CACAC stands.
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This Memorandum Order resolves Docket Entry No. 83.

SOORDERED.

Dated: New York, New York
March31,2019

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge
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