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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

TERRI JABLONSKI,

Plaintiff, 1:16-cv-05243 (ALC)

-against- OPINION & ORDER
SPECIAL COUNSEL , INC.,

Defendant.
ANDREW L. CARTER, JR., District Judge:

Plaintiff Terri Jablonskbringssuit against Special Counség. dleging claimsof
discrimination, retaliation, libednd breach otrecordkeepingluties. SeeThird Am. Compl., ECF
No. 59. Befordghe Courtis Plaintiff’'s motionto drike all of Defendant’s affirmative defenses
and Defendant’sise of thetermunintelligible throughouits Amended AnsweSeeMot. Strike,
ECFNo. 88.For thereasonsset forthbdow, Plaintiff's mationis GRANTED in partand
DENIED in part. Additionally, Raintiff's mation for sanctionss DENIED and Defendant
GRANTED leave to amenits Amended Answer.

BACKGROUND

Beginning on August 2, 2013, Plaintiff, whothetime was46 yearsold, applied via
varioushiring websiesto paalegaljobs available athe Defendant'SNew Y ork City, White
PlainsandNew Jeseylocations.Third Am. Compl. [P 49-59. Plaintiff allegesthatindividuals in
chargeof paralegal recruitingt theDefendanfailedto register her applicatioor refer her to
clients.ld. P 70. On November 26, 2014, Rintiff sent Defendant letterrequestinghe names of
theindividualswho werehired for thejobsshe appliel to and theirespectiveages Id. P 71.
Plaintiff thenalleges theDefendardg enteredthe designatiofNMQ” (not minimally qualified)
on he profile in atemp to punsh he for sendingheletter andpreventrecruitersirom hiring

her.ld. P 75.
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On April 6, 2015, Plaintiff filed &itizenship discriminatiocharge before the U.S.
Office of the Chief Administrative Hearing OfficérfOCAHQO”). Id. P 100. Plaintiff alleges
Defendant responded to the OCAHO charge on June 8, 2015, explaining Plaintiff did not want
an interviewld. P 77. Following this response, Plaintiff allegeshe Defendantfor the first time
mentioned Plaintiff lackechinimum qualificatims.ld. Then, on June 22, 2015, Plaintiff sent
Defendant a letteindicating her intent to file a Complaint under Title VIl and the ADEA with
the EEOCId. During this time, Plaintiff continued to apply to paralegal positions, applying for
three positions from April to July of 201kl P 77, 80. The Defendant rejected Plaintifbm
said positions, which remained opened theredfieB1. Utimately the positions werélled by
individuals who Plaintiff alleges were less qualified and 20 years youdg@i82—99.

Defendant includes the following eighteen defenses in its Amended Answer.

e FIRST DEFENSE: The Complaint fails to state a claim upon which relief may be
granted.

e SECOND DEFENSE: Plaintiff has failed to exhaust her administrative remedies for
some or all of her claims.

e THIRD DEFENSE: Plaintiff's claims are barred by the doctrine of collateral estoppel.
e FOURTH DEFENSE: Plaintiff's claims are barred by the doctrine of waiver.

e FIFTH DEFENSE: Some or all of Plaintiff’'s claims are barred because any treatment of
Plaintiff was at all times based on factors other than any protected chatiaaberis
protected activity engaged in by Plaintiff.

e SIXTH DEFENSE: Some or all of Plaintiff's @ims are barred because any treatment of
Plaintiff was at all times based on reasonable, legitimate anrdisorminatory reasons
and these reasons cannot be shown to be pretext for discriminatory animus.

e SEVENTH DEFENSE: At all relevant times, Specialddnsel engaged in good faith
efforts to comply with the law.

e EIGHTH DEFENSE: Some or all of the relief sought by Plaintiff is barred because
Special Counsel took no action with malice, bad faith or with willful or reckless
indifference or disregard for gprotected rights of Plaintiff.



e NINTH DEFENSE: Plaintiff suffered no damages attributable to any actions by Special
Counsel.

e TENTH DEFENSE: Some or all of Plaintiff’'s claims for damages are barred to the
extent Plaintiff has failed to mitigate her akbejdamages, her entitlement to which is
expressly denied.

e ELEVENTH DEFENSE: Some or all of Plaintiff’'s claims for damages should be denied
to the extent she received wages and other income during the relevant time period.

e TWELFTH DEFENSE: Plaintiff is notentitled to attorneys’ fees, costs or expenses.

e THIRTEENTH DEFENSE: Plaintiff's claims are barred to the extent they were not set
forth in her administrative charge.

e FOURTEEN[TH] DEFENSE: Plaintiff's claims are barred to the extent she failed to
file an EEOC charge within 300 days of the alleged discriminatory or retaliatory actions

e FIFTEENTH DEFENSE: Plaintiff's claims for damages or relief are barred as they are
speculative in nature.

e SIXTEENTH DEFENSE: All standards and criterion used by Special Counsel are job
related and consistent with business necessity.

e SEVENTEENTH DEFENSE: Plaintiff's claims are barred to the extent that there is no
private right of action under the applicable statutes.

e EIGHTEENTH DEFENSE: Upon information and belief, in or about February 1999,
Plaintiff was difficult during the interview process for potential assignmathira
completing the paperwork required by a predecessor company to Defendant. Upon
information and belief, in or about February 1999, the predecessorngralso received
a terrible reference as to Plaintiff’'s work. Upon information and belief, on ot abou
February 23, 1999, as a result these issues, the recruiter at Defendant’s predecessor
company entered “NMQ (Not Minimally Qualified)” or an equivalent code as to
Plaintiff’'s Availability Status section in her candidate profile. Plaintiff's caatticrofile
with the February 23, 1999 information was eventually incorporated into Defendant’s
system for tracking candidates. Accordingly, some or all of Figntlaims are time
barred by virtue of the applicable statutes of limitations.

Am. Answer at 1114.

STANDARD OF REVIEW
Rule 12(f) provides that a “court may strike from a pleading an insufficient defense o

any redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f).



In order to prevail on a motion to strike [an affirmative defense], a plaintiét show

that: (1) there is no question of fact which might allow the defense to succeedréa}the

no question of law which might allow the defense to succeed; and (3) the platitf

be prejudiced by inclusion of the defense.
GEOMC Co. v. Calmar&herapeutics In¢918 F.3d 92, 96 (2d Cir. 2019) (quotiSd=.C. v.
McCaskey56 F.Supp.2d 323, 326 (S.D.N.Y. 1999)). The Second Circuit has recently clarified
the first factor, holding “the plausibility standardia#omblyapplies to determining the
sufficiency of all pleadings, including the pleading of an affirmative defesseli that party
must “support [its] defenses with some factual allegations to make them plausibéd.98-99.
However, the Second Circuit recognized that “applying the plausibility standard tceacyngi
is a ‘contextspecific’ task.”ld. at 98 (citations omittedkee also State St. Glob. Advisors Tr. Co.
v. Visba) No. 1:19€V-01719-GHW, 2020 WL 71162, at *15-25 (S.D.N.Y. Jan. 3, 2020).
Accordingly, in éetermining whether to apply plausibility standarda relaxed version courts
should consider both (1) the limited period of time a pleader of an affirmafivesgehas
relevant to the pleader of the complaint; and (2) tregure of the affirmative defeg” i.e.
whether factual support is readily availabte at 98.

DISCUSSION
l. Motion to Strike

As a preliminary matter, Plaintiff's motion to strikeD&NIED as to Defendant’s use of
the term “unintelligible.” Pursuant Rule 8(b)(3#] party thatacks knowledge or information
sufficient to form a belief about the truth of an allegation must so state, asictd@ent has the
effect of a denial.” Fed. R. Civ. P. 8(b)(5).

a. Eighth and Seventeenth Affirmative Defenses

Although Plaintiff moves to ske all of Defendant sffirmative defenses, Plaintif§

opening brief makes no arguments to support striking the eighth (bad faith) and seventeenth



defensesr(o private right of action)so, the Court need not considaintiff’s motion as to
those claims See Haley v. Teachers Ins. & Annuity Assoc. of, 8 F. Supp. 3d 250, n. 12
(S.D.N.Y. 2019) (citingSeeBertuglia v. City of New Yorl839 F.Supp.2d 703, 737 (S.D.N.Y.
2012)) (“Because the application of this exemption to the&a)(1)(B) claim wasaisedfor the
first time in the reply brief, the Court does not consider.iB8causehe moving party bears the
burden on a motion to strikege GEOMGC 918 F.3dat 96, andPlaintiff fails to raiseany
arguments in support of gting the eight and seventeenth affirmative defemsé®r opening
brief, Plaintiff's motion to strike iDENIED as tothe eighth and seventeenth affirmative
defenses

b. The Second, Third, Fourth, Thirteenth, Fourteenth and Sixteenth
Affirmative Defenses

Defendant’s second (administrative exhaustion), third (collatei@best), fourth
(waiver), thirteenth (failure to include in administrative charge), fourteenthr@aiuimely file
administrative complaint) and sixteenth (business necessity) affirmativesdsfere subject to
the plausibility standard because they involve facts that should be known to the diefeeea
GEOMC Co, 918 F.3d at 98. However, Defendant fails to provide any factual support for the
aforementioned defenses; hence, Plaintiff satisfies the first f&gerCar-reshner Corp. v.
Just Funky LLCNo. 519CV0289, 2019 WL 6270991, at*$ (N.D.N.Y. Nov. 25, 2019)
(finding Defendant had not plalmy pled equitable estoppel, waiver and good faith defenses
where the defendant did not provide any factual basis to support such defrsasddnight
MPIC Ventures, LLC v. Higginspilo. 18 CIV. 8126, 2020 WL 550654, at *7-8 (S.D.N.Y. Feb.

4, 2020)(granting a motion to strike affirmative defenses of waiver and estoppel thieere

1 Although the Eighth defense is listedPlaintiff's table of contentsPlaintiff does not make any arguments in the
body of her memorandum to support striking this defense.
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defendant did not provide any evidence to support such a defense). By extension, because these
defenses are factually insufficient, Plaintiff has demonstrated prejsdiisfying the third
factor. SeeGEOMC Co, 918 F.3dat 98—99see alsdCar-Freshner Corp.2019 WL 6270991, at
*3—*10 (finding prejudice resulted where Defendant’s defenses were not plausibly alleged).

Plaintiff additionally satisfies the second factbne Second Circuit IGEOMC
confirmed, “the second factor identifiedMcCaskeyneeds no revision.” 918 F.3d at 98. As
such, “amotionto strike should not be used as an opportunity for the determination of disputed,
substantial questiors law.” E.E.O.C v. Kelley Drye & Warren, LLPNo. 10 CIV. 655 LTS
MHD, 2011 WL 3163443, at *2 (S.D.N.Y. July 25, 2011) (quotSaicer v. Envicon Equities
Corp.,744 F.2d 935, 939 (2d Cir.1984gcated on other ground471 U.S. 1098 (1986).

Here, Defendant’s affirmate defenses do not raise disputed, substantial questions of
law. See e.gWashington v. New York City Dep't of EQu@l0 F. App’x 730, 732 (2d Cir. 2018)
(citations and internal quotation marks omitted) (“The doctrireotiéteralestoppebars re
litigation of a legal or factual issue that was previously decided where: (Esthes in both
proceedings are identical, (2) the issue in the prior proceeding was actigatgditand actually
decided, (3) there was [a] full and fair opportunity to litigate in the prior pabog, and (4) the
issue previously litigated was necessary to support a valid and final judgmntéetroerits.”);
Fowlkes v. Ironworkers Local 4090 F.3d 378, 384 (2d Cir. 2015) (citations and internal
guotation markemitted) (‘Exhaustion ohdministrativeremedies through the EEOC is an
essential element of the Title VII ... statutory scheme[ ]; accordingly, it iscanm#ion to
bringing such claims in federal court.)amberti v. Motorola Sols., Inc604 F. App’x 64, 65
(2d Cir. 2015) (citations and internal quotation marks omitted) (“Both Title Vlita@dADEA

will permit enforcement of an employeeisiverof statutory claims against his employer only if



the waiver is knowing and voluntary.Barren v. Shaw Envtl., Inc510 F. App’x 44, 46 (2d Cir.
2013) (plaintiff’'s “failureto raisethe disparatéreatment claim in his administraticemplaint
precludes our consideration of that claim heré&{)jino v. New York State Educ. Dept60
F.3d 361, 382 (2d Cir. 2006) (citation and internal quotations omitted) (“the defendant may rebut
a plaintiff's prima facie showing by demonstrat[ing] that the challengetiqgaés job related for
the position in question and consistent with business necesditgPherson v. New York City
Dep't of Educ, 457 F.3d 211, 213 (2d Cir. 2006) (citations omitted) (“Under Title VIl and the
ADEA, a plaintiff can sue in federal court only after filing timely charges wittetB@C").
Further, because Defenddatls to plausiblyallege any factual support for these defenses, the
Court cannot determine if any of the elements needed to prove such defenses havesfieegn sa
SeeGEOMC Co, 918 F.3d at 98 (“[An affirmative defense is improper and should be stricken if
it is a legaly insufficient basis for precluding a plaintiff from prevailing on its claims.”).
Plaintiff’'s motion is therefor6&RANTED as to these defenses.
c. First, Fifth and Sixth Affirmative Defenses

Defendant’s first (failure to state a claim), fiftineatment based on other factors) and
sixth (treatment based on reasonable, legitimate andlisoriminatory reasons) affirmative
defenses arsubject to the plausibility standard. Similar to the section above, thessakefen
involve factual information likely readily available to the Defertdatthough the language of
these defenses are, as Plaintiff points out, boilerplate, there is sufficieal fagiport elsewhere
in Defendant’'s Amended Answer, such that these defemegdausibly pledFor example,
Defendant indicates Plaintiff received a negative job referencthan®laintiff’s profile
included the NMQ designation. Such factual allegations are sufficignit Plaintiff on notice

of Defendant’gationale fomothiring her. Additionally, should Bfendant succeed in



demonstrating that its failure to hire Plaintiff was based on reasonajiteméte and non-
discriminatory reasons, Plaintiff’'s discrimination and retaliation claimddviaiil. See
McDonnell Douglagorp v. Green411 U.S. 792, 8004 (1973);see alsdowney v. Adloox,
Inc., 789 F. App’x 903, 905 (2d Cir. 2019)astly, because the Court finds that the first, fifth and
sixth affirmative defenses are plausibly pled and would present legally valicdgféHaintiff
cannot demonstrate prejudice. As the Second Circuit explaifeB@MC Co “[a] factually
sufficient and legally valid defense should always be allowed if timely filed &ut will
prejudice the plaintiff by expanding the scope of the litigation. A defendant wathasdefense
is entitled to a full opportunity to assert it and/@d#@ adjudicated before a plaintiff may impose
liability.” 918 F.3d at 98 (citations omittedPlaintiff's motion to strike as to the first, fifth and
sixth defenses thereforeENIED.

d. Tenth and Eleventh Affirmative Defenses

Defendant’denth (failureto mitigate) and eleventh (wages) affirmative defeases
subject toarelaxed plausibility standaincethe factual allegations necessary to support such
defenses are likely not readily available to Defendaotordingly, thefact that these defenses
appear to be conclusory is not fatal. Additionally, these defenses could succeeatyGont
Plaintiff's position, failure to mitigate and reduction in damages due to wages defenses apply in
the context of failure to hire claimSee e.gHalpertv. Manhattan Apartments, IndNo. 04
CIV. 1850, 2011 WL 5928782, at *4 (S.D.N.Y. Nov. 29, 20EEe alsdJnited States v. City of
New York847 F. Supp. 2d 395, 426-27 (E.D.N.Y. 20B3cause these defenses are legally
valid, the Court finds Plaintiffails to establish prejudice. AccordingRlaintiff's motion to
strike the tenth and eleventh defensBESNIED.

e. Eighteenth Affirmative Defense



Defendant’eighteenth (statute of limitations) affirmative defense is subjebeto
plausibility standard. s articulated ilGEOMC factual allegationeecessary to support such
defenseare generally readily available aalefendant. 918 F.3d at 96. Additionally, there are no
substantial, disputed questiomidaw concerninghe ADEA and Title VII'sstatutes of
limitationssuch that Plaintiff satisfies the second elem&Piaintiffs asserting claims under Title
VII . .. [or] the ADEA ... must first file a complaint with the Equal Employment@jymity
Commission (EEOC) or an equivalent state agency within 300 dalye aflégedly
discriminatory action.Gindi v. New York City Dépof Educ, 786 F. App’x 280, 282 (2d Cir.
2019)(citations omitted)Further,within this Circuit,the statute of limitationaccrues when a
plaintiff learns about the discriminatory conduseeZoulas v. New York City Dep’t of Educ.
400 F. Supp. 3d 25, 49 (S.D.N.Y. 2019) (citations omitted)ofédn of employment
discrimination under thADEA accrues fostatuteof limitations purposes on the date the
employee learns of the employer’s discriminatory conduEitghett v. City of New Yorio.

18 CIV. 8144, 2019 WL 3430726, at *6 (S.D.N.Y. July 30, 2q&@jpting Cornwell v.
Robinson23 F.3d 694, 703 (2d Cir. 1994)nder Title VII, ‘a claim generallaccruesonce
the plaintiff knows or has reason to know of the injury which is the basis of his,abtibthe
continuing violation doctrine supplies an exception.”).

Here Defendantsuppors itsstatute of limitations defense with numerous factual
allegations, indicating that the NMQ designation was entered in Plaintiéfgepby its
predecessor on February 23, 1999. However, Defendéntdaillege whether Plaintiff had
access to such information and more importantly, when Plaintiff learned abalesfgsation.
As such, Defendant’s state of limitations defense is not plausibly atehBlaintiff satisfies the

first element. Because these defenses are not plausiblyapléty extensiolegally



insufficient, Plaintiff demonstrates sufficient prejudisatisfying thehird elementPlaintiff's
motion to strike the eighteenth defensthereforeGRANTED.
f. Seventh, Ninth, Twelfth and Fifteenth Affirmative Defenses
Defendants seventh (good faith), ninth (damages causation), twelfth (attoses)samnd
fifteenth (speculative damages) affirmative defenses appear to negate elemé&itgifiisP
claims. The Court will thus tre#ttese affirmative defenses as specific dentds. ®sto v.
Slaine 171 F. Supp. 3d 194, 206 (S.D.N.Y. 2016) (“The affirmative defenses numbered 2, 20,
30, and 31 are converteddpecificdenials.”);Hudson Bay Master Fund Ltd. v. Patriot Nat'l,
Inc., No. 16 CIV. 2767, 2016 WL 6906583, at *8 (S.D.N.Y. Nov. 21, 2@Qd&tions omitted)
(“This Court, howeer, will not strike Defendantdireach of contract defenses, but instead, treat
them asspecificdenials.”);see also Cent. New York Laborers’ HealtldWwJ Indus., In¢g.No.
512CV1319, 2015 WL 12564221, at *15 (N.D.N.Y. Mar. 5, 2015) (citations omitted) (“These
defenses appear aimed at negating an element of plaintiffs’ claim of liabdityein inclusion
is not prejudicial. . . Thus, the Court cant say there are no questions of fact or law that might
allow defendants to succeed. Accordingly, plaintiffs’ motmstrikethe fifth, sixth and twelfth
affirmative defenses is denied.”). Plaintiff's motion to strike is therdd@bll ED as to
Defendant’s Seventh, Ninth, Twelfth and Fifteenth defenses.
. Sanctions
A party may be subject to sanctions under Rule 11 for making frivolous claims in a
pleading. FedR. Civ. P.11(b) and (c). Rule X&) includes a safe harbor provision, which
provides @motion for sanctionsnust be made separately from any other motion and must
describe the specific conduct that allegedly violates Rifb).” Fed. R. Civ. P. 11(c)(2ee

also Star Mark Mgmt., Inc. v. Koon Chun Hing Kee Soy & Sauce Factory,d8d.F.3d 170,
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175 (2d Cir. 2012) (citingerpetual Sec., Inc. v. TangQ0 F.3d 132, 142 n. 4 (2d Cir.2002))
(“The safeharborprovision is a strict procedural requirement.”). Here, because Plaintiff makes
her motion for sanctions as a part of her motion tkestPlaintiff’s motion must b®ENIED.
IIl. LeavetoAmend

Pursuanto FederaRulesof Civil Procedurel5(@)(1) aparty may amend @leading,
including ananswer withouteaveof courtupto 21 daysafter serviceSeeFed. R. Civ. P.
15(a)(1).After thattime has expiredany amendmentequires the consenf theoppasing parties
or leaveof court.SeeFed. R. Civ. P15@)(2). Rulel5(@)(2) stateSthe court should freely give
leave wherjustice saequires.”ld. “The Courtmay deny leavéo amend fot'good reason,”
which nomally involvesan analysisof thefactorsarticulatedin Foman v. Davis371 U.S. 178,
182 (1962): undudday, bad faith, futility of amendment, or undue prejudice to tigposing
party.” Khodeirv. Sayyed323 F.R.D. 193, 197 (S.D.N.Y. 2017)etd, Plaintiff hasiot
sufficiently demonstrated undwgay, bad faih, futility or undueprejudice. Accordingly,
Defendanis GRANTED leaveto amend its\mended Answer. Defendasitall file a Second
Amended Answer on or befokéay 8, 2020.

CONCLUSION

Forthereasonsetforth above, Raintiff’'s moton to strikeis GRANTED in partand
DENIED in part. Additionally, Raintiff's motionfor sanctionss DENIED and Defendant
GRANTED leave toamendts Amended Answer Defendanshall filea Second Amended

Answer on or befordlay 8, 2020.

> ORPERED ﬂrp{h&w 7 é/’;-
Dated: March 25, 2020 . ' Q""\

New York, New York

ANDREW L. CARTER, JR.
United States District Judge
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