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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE MEDICAL SOCIETY OF THE
STATE OF NEW YORK o0n behalf of its
memberset al, 16-CV-5265(JPO)
Plaintiffs,
OPINION AND ORDER

-V-

UNITEDHEALTH GROUP INC, et al,
Defendans.

J. PAUL OETKEN, District Judge:

Plaintiffs the Medical Society of the State of New York, the SocieQffice Based
Surgery Facilities, and Columbia East Side Surgery, PClumbid), bring this class action
under the Employee Retirement Income Security Act of 1974 (“ERISA"Y.3. 88 1001et
seq, against Defendants UnitedHealth Group Inc., United HealthCarec8grimc., United
HealthCare Insurance Company, United HealthCare Service LLC, Optwmp GG, Optum,
Inc., and Oxford Health Plans LLC (collectively, “United”). Wdthas now moved to strike the
expert report of Michael Miscoe (Dkt. No. 158), and moved for sumjndgment (Dkt. No.
161). For the reasons that follow, Defendants’ motion to strikkergedand Defendants’
motion for summary judgment gganted in part and denied in part.

l. Background

The Court assumes familiarity with the background of this case, awtbeinfthis
Court’s prior opinions.Med. Soc’y bthe State oN.Y. v. UnitedHealth Grp. Inc332 F.R.D.
138 143-45(S.D.N.Y. 2019) Med. Soty ofthe State oN.Y. v. UnitedHealth Grp. IncNo. 16
Civ. 5265, 2019 WL 1409806, at *1 (S.D.N.Y. Mar. 28, 20M@d. Soty ofthe State oN.Y. v.

UnitedHealth Grp. Ing.No. 16 Civ. 5265, 2018 WL 1773142, at *1 (S.D.N.Y. Apr. 12, 2018);
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Med. Soty ofthe State oN.Y. v. UnitedHealth Grp. IncNo. 16 Civ. 5265, 2017 WL 4023350,
at *1-2 (S.D.N.Y. Sept. 11, 2017Additional factsmost relevant to the motions pending before
the Courtare briefly recounted below.

United processethe vast mprity of its health benefit claims using an automatic benefit
claim adjudication system. (Dkt. Nd70 7 3..) While United asserts that the system “allows
[it] to automatically process benefit claims in accordance with the agegarovisions of each
individual plan. . .[by] follow[ing] the logic of the plan terms for each claim adjudaait (id.),
Plaintiffs dispute that the autdjudication system applies the languafithe plan termsvith
respect tahe coverage of facility fees fofffice-basedsurgery (OBS’) providers (Dkt. No.

183 M1 54-56 59, 6264, 379-416.)

United assertditit is the industry standard to “presumptively follow” Medicare’s
billing practices. (Dkt. No. 170 § 15As part of those billing practices, Medicare does not pay
facility fees to OBS providers. (Dkt. No. 179 #0-21.) Plaintiffs disput¢hat Medicare is the
medical billinglodestar of the commerciphyerdike United (SeeDkt. No. 183 1 1516, 26-
21.) WhenColumbiasubmitted the claimthat form the hsis ofthis action, itpurportedlydid so
by “using a variety of inaccurate claim forms and billing codes inagessful attempts to
convince United that it was a licensed facility entitled to receive faédég.” (Dkt. No. 170 |
93.) While Plaintiffs do not dispute that United accurately recounts the claim forms aed cod
that Columbiaused to bill, they dalispute that the claim forms and billing codes thalumbia
used were imprope&nd assert thaolumbiamade “gooefaith efforts to bill propdy.” (Dkt.

No. 183 1 93.)
WhenColumbids facility fee claimswere ultimately denied, it receivedtie@sfrom

United’s systenstating thait would not pay facility fees t®OBS providerdecause such



providersare not facilities under New York lawSéeDkt. No. 200 11 275, 273pe alsdkt.
No. 736; Dkt. No. 737 (examples of letters).)

In the operative complaint, Plaintiffs assert claims for injuectelief as well as damages
for unpaid benefits. (Dkt. No. 73.) In additionnmvingto strike the expert report of Michael
Miscoe (Dkt. No. 158), Unitetlas movedor summary judgment on all of Plaintiffslaimsfor
relief (Dkt. No. 161).

. Motion to Strike

A. Legal Standard

The admissibility of expert testimony is governedHegleraRule of Evidene 702,
which provides that an expert who is “qualified by knowledge, skill, experience, training, or
education may testify” if the testimony would be helpful to ther of fact, is “based on
sufficient facts or data,” and is “the product of rel@ptinciples and methods,” reliably applied
to the facts of the case. Fed. R. Evid. 782d these factors, in turn, largely have their origins
in Daubert in which the Supreme Court held that the district court bears @atgatekeeping
function in assessing the admissibility of expert testimddgubertv. Merrell Dow Pharm.,

Inc., 509 U.S579, 589-95 (1993).

“[T]he proponent of expert testimony hdee burden of establishing by a preponderance
of the evidence that the admissibility requirements of Rule 702 areshtis. ” United States
v. Williams 506 F.3d 151, 160 (2d Cir. 2007). Although Rule 702 requires courts to serve an
initial gateleeping function to keep out “junk sciencBdvis v. Carrol| 937 F. Supp. 2d 390,
412 (S.D.N.Y. 2013), it is nonetheless “a waaticepted principle that Rule 702 embodies a
liberal standard of admissibility for expert opinionsjimely v. City of New York14 F.3d 381,

395 (2d Cir. 2005). However, “nothing in eiti@aubertor the Federal Rules of Evidence



requires a district court to admit opinion evidence that is connectedtmgxlata only by the
ipse dixitof the expert. A court may conclude that there is simply too great ariealadyap
between the data and the opinion proffere@én. Elec. Co. v. Joingb22 U.S. 136, 146 (1997)

B. Discussion

Michael Miscoe was retainday Plaintiffsas a medical billing experin an effort to
ascertain whéter Columbids bills were miscoded(SeeDkt. No. 160-1.) In relevant part, his
expert report opined on three issues:“[] hether it is appropriate for an accredited
Office-Based Surgical Facility to report the facility expenses associatedhei sugical
procedureperformed on a UB4 billing form,” (2) “[w]hether the facility and provider claims
submitted by Columbig appropriately identified the nature of the facility where services wer
rendered,” and (3) “[w]hethet is appropriate for physicians performing surgical procedures in
an accredited OffieBased Surgical Facility to use place of service code 24 or other facility
basedplace of service code on the physician claim.” (Dkt. No-1603.)*

Daubertpresats a twastep inquiryfor deciding whether to admit expert testimohe
first question a court poses in conducting Bleibertinquiry is “whether the expert has
sufficient qualifications to testify.'Davis 937 F. Supp. 2d at 412 (citation omittedf)so, the
“next question is ‘whether the proffered testimony has a suffigiegliable foundation.” Id.
(quotingAmorgianos v. Nat'l R.R. Passenger CoR03 F.3d 256, 265 (2d Cir. 2002))he
ultimate determination the Court must make d»eaaibertmotion is that the expert ‘employs in

the courtroom the same level of intellectual rigor that characteriegwdltice of an expert in

LIn his expert report, Miscoe also opined on a fourth issugw]hether [Columbid
misused modifier 59 when submitting claims.” (Dkt. No.-16& 3.) However, Plaintiffs and
United both agree that this issue is no longer relevant afse€thirt dismissed United’s
counterclaims relating to that issue&e€éDkt. No. 159 at 3; Dkt. No. 186 at 7.)



the relevant field.” Fort Worth Emps.’ Ret. Fund v. J.P. Morgan Chase & G061 F.R.D. 116,
127 (S.D.N.Y. 2014) (gotingKumho Tire Co. v. Carmichaeb26 U.S. 137, 152 (1999)).

Here, the Court finds that Miscoe clearly has sufficient qualiboatioopine on the
relevant issuesMiscoe has extensive experienceha medical coding field. Heas been a
Certified Professional Coder as determined by the American Academgfeg§lonal Coders
(“AAPC”) since 2001. (Dkt. No. 160 at 25.) Healsohas beemwertified in several specialty
coding areas by the AAPC, including as a Certified AmbwaSurgical Coder, Certified
Professional Compliance Officer, and Certified Professional MeAigditor. (Id.) Indeed, he
is the Chair of the AAPC Ambulatory Surgical Center Specialty Exanan Committee. (Dkt.
No. 1601 at 38.) He has an extensiymiblication history¢eeDkt. No. 1601 at 34-36), and he
has testified as an expert witnessiiimerousiepositions, trials, and hearings since 20£&® (
Dkt. No. 1601 at 4642).

United does not challenge these credentiatéead arguinghat Miscoe’s expert report
does not have a sufficiently reliable foundatidfA] trial judge should exclude expert testimony
if it is speculative or conjectural or based on assumptions that areesdistic and contradictory
as to suggest bad faith or te im essence an apples and oranges comparison. Other contentions
that the assumptions are unfounded gthéaveight, not the admissibility, of the testimony.”
Zerega Ave. Realty Corp. v. Hornbeck Offshore Transp., BECF.3d 206, 23-14 (2d Cir.
2009 (alterationscitations, andnternal quotation marksmitted).

United makes three arguments in support of that contention. First, Ungedstinat the
expert report is not based on any personal experience, supporting aiaceyor authority.
(SeeDkt. No. 159 at 68.) This is inaccurateMiscoe explicitly undertook a review to

determine whether any contractually imposed standards, state law, at fadegorovided any



binding authority regarding whether the specific billing codes and foretslmgColumbiawere
defective. $eeDkt. No. 1601 at 49.) That United believes that Miscoe should have
considered other sources as well does not make his expert opinioresoléspe or conjectural’
as to require the exclusion of his testimoi8eeZerega Ave. Realty Corm71 F.3dat 214 Nor
is the core conclusion th@olumbids billing was proper because no law prohibitetsd
unrealistic and contradictory as to suggest bad faitth.”Accordingly, exclusion on this basis is
unwarranted.

United makes two additional arguments that Miscoe’s expert opihiomd be excluded.
It argues that Miscoe’s theory that the surgical serpcegided byOBS practices cannot safely
be performed in nofacility settings is “demonstrably wrong.” (Dkt. Nd59 at 810.) It also
argues that Miscoe failed to consider New York state law or New York Segt@rinent of
Health guidance. (Dkt. No. 159 at-418l.) However, these argumegisto “weight, not the
admissibility of the testimony.'See Zerega AvRealty Corp,. 571 F.3d at 21{itation
omitted. Furtherbecause this case is not to be tried by, jthg presumption of admissibility is
even strongerBecause the Court is the ultimate fnter, rather than “gatkeep expert
testimony from itself,” the Court can “take in the evidence freedysaparate helpful
conclusions from the ones that are not grounded in reliable metlggdol620 LexAcquisitions
v. Guess? Retail, IndNo. 09 Civ. 7199, 2014 WL 4184691, at *10 (S.D.N.Y. Aug. 22, 2014)
(alteration,citation and internal quotation marksnitted).

Accordingly, because Miscoe’s report is not so lacking in foundaisoto be

inadmissible, paitularly when there will be no jury, United’s motion to strikelenied.



[I1.  Motion for Summary Judgment

A. Legal Standard

Summary judgmentnder Rule 56s appropriate where “there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matsev.bfFed. R. Civ. P.
56(a). A fact is material if it “might affect the outcome of the suit unither governing law.”
Anderson v. Liberty Lobby, Ine77 U.S. 242, 248 (19864 dispute is genuine if, considering
the record as ahwle, a rational jury could find ifavor of the normoving party. See Ricci v.
DeStefanp557 U.S. 557, 586 (2009).

“On summaryudgment the party bearing the burden of proof at trial must provide
evidence on each element of its claim or defen§mhen Lans LLP v. Nasemailo. 14 Civ.
4045, 2017 WL 477775, at *3 (S.D.N.Y. Feb. 3, 2017) (ciGQadotex Corp. v. Catretd77 U.S.
317, 32223 (1986)). “If the party with the burden of proof makes the requisitalishowing,
the burden shifts to the opposing party to identify specific fact®dstimating a genuine issue
for trial, i.e., that reasonable jurors could éiffabout the evidence Clopay Plastic Prods. Co.
v. Excelsior Packaging Grp., IndNo. 12 Civ. 5262, 2014 WL 4652548, at *3 (S.D.N.Y. Sept.
18, 2014). The court views all “evidence in the light most faverabthe normoving party,”
andsummaryjudgmentmay be granted only if “no reasonable trier of fact could finévof of
the nonmoving party.”Allen v. Coughlin64 F.3d 77, 79 (2d Cir. 1995) (second quotingds,
Inc. v. Chem. BaniB870 F.2d 840, 844 (2d Cir. 1989)) (internal quotation mark& e

B. Discussion

United moves for summary judgment all claims, includingPlaintiffs’ class claims for

injunctive relief and Plaintiffs’ benefits claims



1 Injunctive Relief Claims

Plaintiffs haveasserted that United adopted a “Uniform Refusal to Pay” facility tees t
OBSproviders (Dkt. No.73 1 10, 97.) United argues tHat from having such a uniform
policy, it simply useslefault interpretation positiorad standard claim adjudication procedures
to procesghe almost two million claimi receivesdaily. (Dkt. No. 162 at 1:213.) United
asserts that is permissible under ERISA for it to develop default interpi@tgpositions and
vet plans as they are onboarded to ensure that they do not conflithese default
interpretations.(Dkt. No. 162 at 14.) United has created a standard adjudication practige “fu
consistent with industry norm&y which it does not pa®BS providers facility fees “absent
clear plan language to the contrary,” because OBS providers are classifaftices” rather
than “facilities” under its default interpretation positiofDkt. No. 170 1 5%0.) Based on that
default interpretation, OBS providers do not qualify as faedlibecause they are not certified as
ambulatory surgical cente(‘ASCS’) underArticle 28. (Dkt. No. 170 1 60.)

United asserts that it has had this practice since 2005, and that altlfiauihed and
ASO Plan provisions that were either draftedettedby United personnel since at least 2010”
havebeen created or reviewedth the default interpretations in mind. (Dkt. No. 170 f621)
During the drafting or review of plan terms, if a plan had languagectnflicted with this
default interpretation, it would have been considered a “nonstandaind’aind triggered a
review. (Dkt. No. 170 Y 64.) United assdttat it has never encountered a “nonstandard”,term
andthus no review concerning facility fee benefits for OBS provitdeseverbeen conducted.
(1d.)

In response, Plaintiffszject the notiorthat plan terra were ever considered during this

auto-adjudicatiornprocess angoint to severatdlisputes of fact that it considers materiéDkt.



No. 182 at 1626.) While the discussion that follows is not intended to be exhausteenajor
areas of disputed faete discussetelow that preclude this Court from granting summary
judgmentin United’s favor on Plaintiffs’ injunctive claims

First, New York’s OBS law was enacted in 200¥hile United asserts that all plans
have been vettedith the understanding th&BS providers were not facilitiesnce 201(Dkt.
No. 170 1 62), most of the plans were onboarded b&fBi® providers came into existence in
2007(Dkt. No.183 1 386). While Unitkdenies that the date of onboardwas
“necessarily. .. the last time the language of the plans in question was vettedtegin the
same paragraph that “the passage of the 2007 [OBS] legislation did ndepaeason for
United to revisit its initial construction of the surgical prowsi®f any of theplans.” (Dkt. No.
200 1 386.) Plaintifargue that becauske change in New York laapparently did not trigger
a rereview of theplan terms, and the plans were onboarded before OBS providers existed,
United could not have not made an affirmative determination whether OBl8gnowere
covered under the plan terms. (Dkt. No. 162 at 22.)

ERISA requires that plan administrators, such as United, are requiredkéobmenefit
determinatios in accordance with the governing plan docume®ee29 U.S.C.
§ 1104(aj1)(D); 29 C.F.R. § 2560.5038(b)(5). And this Court is required, on a motion for
summary judgment, to view the “evidence in the light most fdlert® the normoving party’
Allen, 64 F.3dat 79. In that light, it cannot be said thatd reasonable trier of fact could find
that United failed to properly consider its plan terms within théesoof its auteadjudication
systemwhen it decided not to pay facility fees to OBS providengnds 870 F.2cht 844.

Further, Unitedvrites off Plaintiffs’ claimghat the denial notices it sent were deficient

because the claims were raised mefeybe excused from administrative exhaustion.” (Dkt.



No. 162 at 15 n.1.) United asserts that it is not “pressing an exhaustioregiefdneh
“render[s] any challenge to the notices mootd.)( It goes on to say, in any event, that United
“clearly infornTed” Plaintiffs that they could establish that they were facilitiesuogishing an
Article 28 license. I¢l.)

Plaintiffs, howeverdo affirmatively seek religh partfor United’s alleged failure to
state the basis of its den@fl benefits (Dkt. No. 73 93, 121.) The notices received did not
point to particular plan terms. Instead, the notgiegply state that OBS providerare not
facilities within the meaning of New York law, and thétitedwould not pay facility fees on
that basis. (Dkt. No. 200 § 27ee alsdkt. No. 736; Dkt. No. 737 (examples of letters).)
ERISA requires that denial noés fully explain the basof the denial, including “the specific
plan provisions on which the determination is based.” 29 C.F.R. § 256D($08; see als®9
U.S.C. § 1133. United has not claimed that the denial notices didieimytsng. Because
United has not shown théhe denial notices, when viewed in the light most favorable to
Plaintiffs, do not violate ERISA as a matter of law, this Court cagrant summary judgment in
favor of United.

To be sure, Plaintiffs raised numerous other disputes offfacthey asseare genuine
and defeat United’s motion for summary judgmehhe Court does not commemn the strength
of these arguments one way or the other; this Court has no doubtiliHey awred at the
impending bench trial. A4 minimumhowever thetwo areas of genuinfactual dispute
discussed hengreclude this Court from dismissing Plaintiffs’ injunctnedief claims at the
summary judgment stage. Accordingly, summary judgment onti#Eimjunctive claimsis

denied.

10



2. Benefits Claims

First, United moves for summary judgment sgventeen o€olumbids benefits claims
— the claims for Patients E, J, N, V, W, X, Z, AB, AF, AN, AO, AQ, AV, BA, BC, aidd-B
becausehe plans that underlie these claioasitainanttassignment clausethuspreventing
Columbiafrom bringing these claims on its patients’ beh&BeeDkt. No. 183 11 1081L24.) On
March 28, 2019, this Court granted summary judgment to United on tlwengfits claims
becauseheir antiassignment clauses depriv€dlumbiaof standing to bring those claims.
(Dkt. No. 153.) Plaintiffs have concedttht any legal argument about #r&orceability of
these antassignment provisions hageadybeen adjudicated by this Couaind do not factually
dispute that thanttassignment prasions exist.(SeeDkt. No. 182 at 50 n.36.) Accordingly,
summary judgment on the aforementioned claims is grantedhamdaimsaredismissed.

Second, United moves for summary judgment on all but oneaoftffs’ benefits claims
on the basis thalolumbia“used claim forms and coding that misrepresented to United that it
was a facility, when in fagt wasat all times an office.” (Dkt. No. 162 at 16According to
United, anly two of Columbids claimforms— those for Patients AM and BF “accurately
represented” thaColumbiawas an office rather than a facility. (Dkt. No. 162 at 1However,
genuine disputes ohaterialfact prevent this Court from grantisgmmary judgmeran the
basis of a misrepresentation argument.

United argueshiat Columbids inaccurate coding givasan independent basis to reject
Columbids claims. (d.) However Plaintiffs dispute tha€olumbids codingconstituted a
misrepresentationUnited argues th&olumbids characterization of itself as a faciliy
“‘inaccurate” because the industry standdintiates that OBS providers do not constitute

facilities. (Dkt. No. 162 at 16.)And, United asserts, the industry standard is the relevant metric

11



by which to determine whether OBS providers constitute “faesli under the relevant plans.
(Dkt. No. 197 at @ (citing cases).) Plaintiffs dispute thathe industry standarnd the relevant
standard by which to interpret the pfaand thatany purported industrstandardorevented
Columbiafrom utilizing UB-04 forms or billing as an ASC(SeeDkt. No. 182 at 3631.)

United asserts thafi]'t is industry standard for commercial payers such as United to
presumptively follow Medicare’s practices regarding payment t@OBS practices.” (Dkt. No.
170 1 15.)That industry practice, according to United, precludes the payméattilitiy fees to
OBS providers. (Dkt. No. 170 § 16.) Plaintiffs dispute that such an nyciiahdard exists.
Plaintiffs’ expert, Michael Miscoelearly stated: “Outside of Medita there are no industry
standards; there are just paggecific standards.” (Dkt. No. 1@Bat 76:68.) He further noted
that there is no basis for rejectinggbelaims on the basis of improper billing beca@S
providers are facilities, and iféhe is no explicit distinction drawn between OBS providers and
Article 28 ASG in the plans themselvethe bills are accurateS¢eDkt. No. 1694 at 102:9
103:23, 267:817.) Drawing, as this Court must, “all reasonable inferencesivor of
Plaintiffs, there is a dispute of fact regarding whethereexists an industry standard that
interprets the term “facility” to exclude OBS facilsi@nd whethethe bills were reasonably
rejectedon the basis that the bills were inaccura#ecordingly, sumrary judgment ornhe basis
that theclaimscontained misrepresentatioissdenied.

Finally, United arguethat it is entitled to summary judgment on alGaflumbids

benefits claims because it is entitlechtmiseof-discretionreview, and its interpretatns of each

2 Plaintiffs argue that the “plain meaning” of the plamts is the relevant method to
interpret ERISA plans. SeeDkt. No. 182 at 30 (citing cases).) However, even assuming that
industrystandard definitions are relevant to the analysis here, there nsimgelispute of fact
regarding whether the representations on the forms can be considered inadktratdingly,
the Court sets aside the question of how to interpret the plan termsetizes.

12



of the plans at issue in this action was reasonalBleeDkt. No. 162 at 1/39.) However, there

is a genuine dispute ofaterialfact regarding whether United actually interpreted the plan terms
to determine whether OBS providers were eeditb facility fees pursuant to the planSee
supraSection 111B.1.

Becausédhere is a genuine dispute of fact regarding whether United interpretedmhe pl
terms in the first instangeee supréection [IB.1, it creates alispute regarding whether the
plans are part of thedministrative recordA “newly coined rationale” that was not actually
relied upon at the time of the benefit denial cannot be raisetddirst time during litigation.
See Novella v. Westchestdy C661 F.3d 128, 14243 (2d Cir. 2011). Accordingly, a court’s
review is limited to the administrative record which “consistdefdvidence before the entity
that decided the clainvhen that decision was renderédPruter v. Local 210’s Pension Tr.
Fund 858F.3d 753, 762 (2d Cir. 2017) (emphasis addettiation omitted) Thisincludes plan
terms that were not considered when the decision to deny a benefit wasSead\ovella611
F.3d at 142dxcluding a plan term from the administrative redoedauséthe defendants did
not use Section 3.16 [to make the decision] in the first instanet)e, because there is a
dispute regarding whether plan documents weresultedvhen United made its decision to
deny facility fee benefits to OBS provideitscannot baleterminecdn a motion for summary
judgment whether the plan terms are indeed part of the administrativd netbis case.

Accordingly, summary judgment on the basis that United’s dewile reasonable is denied.

3 As thisCourt noted in its September 11, 2017 Opinion and Order, if United failed to
interpret the plan terma the first instance, their benefits decisions are subjed® t@ovo
review, not the more deferential abtefediscretion standard. (Dkt. No. 59 ai8); see also
Halo v. Yale Health Plar819 F.3d 42, 45 (2d Cir. 2016). In other words, the legal standard to
be used in this case depends on the disputed factual issue regarding Whigakproperly
referred to plan terms when it deni€dlumbids claims.

13



IV. Conclusion

For theforegoingreasonsPefendantsimotion to stike is DENIED and Defendants’
mation for summaryjudgmentis GRANTED in part and DENIED in part

The partiesare directedo file a statudetteronor before April27, 2020. The letter
shoulddso indicate whethethe partiesare interestedn pursuingmediationbefore a benchrial
is scheduled.

The Clerk of Court is directed to close the motions at Docket Nt and 161.

SO ORDERED.
Dated:March 26 2020

New York, New York /%(/7

V "~ J.PAUL OETKEN
United States District Judge
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