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JESSE M. FURMAN, United States District Judge:

In these consolidated cases, one of which was filed here and one of which was removed
here from New York state couRgtitioner LGC USA Holdings (“LGC” or “Petitioner”) seets
confirm the results of bitterly contested arbitration proceedings withritgefopartners in the
international diamond business and related entities, Respondents Julius Klein Djdrh@nds
(“JKD”); Julius Klein Group Holdings, LLC; Julius Klein Diamonds, Inc.; Klein Tenancy; KLG
Jewelry LLC(“KLG”) ; Sunrise Venture LLE'Sunrise”) Martin Klein; Moishe Klein; Malka
Klein; and Abraham David Klein (collectively, the “Kleins” or “RespondentdNot
surprisingly, the Kleins oppose LGC at every turn: They argue that thestased be dismissed
for lack of subjecmatter jurisdiction; failing that, that the removed case should be remanded
back to state court and themainingfederal case dismissed on abstention grounds; and, failing
that, that the arbitteon award should be vacated because, among other things, the agbitrator
werepartial corrupt and acted in manifest disregard of the parties’ agreements and the law.

The Kleins’ attacks on the arbitrati award are far from frivolous. They make troubling

allegations about, among other things, undisclosed connections between the putativély neutra
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arbitrator and both LGC’s chosen arbitrator and LGC itself, not to methigoneutral
arbitrator’s failure to disclose criminal charges ttesulted in his conviction during the
arbitration proceedings. If the Court weexiewing the awarde novoor deciding the parties’
disputes in the first instancie Kleins’ allegations mighwell warrant a different resulBut
the Court is required to give substantial deference to the arbitrators canefialy parse
whether the Kleins’ attacks on the award are legitimate gripes ottladtact complaints of
losing parties. In light of those considerations and a close review of the recdCautiie
concludes that the Kleins’ challenges fall short: that the Court has soigéet- jurisdiction;
that the state case was properly removed to this Court; and that the Kleznsvaitred their
challenges to the neutral arbitrator or have failed to preséintient cognizable evidence to
support vacatur. Accordingly, and for the reasons stated below, the Court confirms the
arbitration award and denies the Kleins’ motions to dismiss, remand, and vacate.
BACKGROUND

LGC, which is incorporated in Delaware and headquartered in New York, is part of an
international diamond business owned by Lev Leviev. Q¥65294, Docket No. 25 (“LGC
Pet.”)12). Respondents are “individuals or companies affiliated with a diamond business
controlled by” Respondent Mam Klein. (d. 1 3). In 2002, LGC and the Kleins agreed to
become “joint venture partners” in three diamond businesses: JKD, KLG, and Suiakise. (
1 10). Tosimplify the process ainwinding their joint ventures if or when the need arose, the
partiesagreed— at least with respect to JKB- to establish a valuation each year that would
serve as “the basis for determining the buyout” piicte parties could nagree on a buyout
price, they would use “the most recent valuatiofl16-CV-5294,DocketNo. 27 (“Leviev Aff.”)

Ex. 13 § 1 (establishing the buyout procedures for JKD); Leviev Reply Aff. Ex. 3, a9728-



(Martin Klein testimony that the valuation and unwinding procedures set forth JKihe
agreement applied to all three joint ventuye3he parties further agreed, by contract, to
arbitrate“[a]ny controversy or claim arising out of or relating tbe JKD and KLG agreements;
through an exchange of letters in November 2013, they extended the agreementte &ybitr
include disputes concerning Sunrise as well. (Leviev Aff. 1 14, 16).

In October 2012, LG@emanded that the Kleins buy out LGC's interests in all three joint
ventures, but the parties could not agree how to disentangle their interests. (Lfévi§viA,
12). Accordingly,in February2013, LGC initiated arbitration proceedings agaihetKleins
(Klein Decl. Ex. 1).1 The parties’ agreements required arbitration before a panel of three
arbitrators “with substantial experience in the diamond industry,” one to be appoirdadhogf
the parties and the third to be appointed by the party-appointed arbitrators. (Ldviex.&fq
8.8; Ex. 5 111.11; Ex. 10 1 11)14 GC and the Kleinglesignated Israel ZahaandChaim
Pluczenick, respectively, as arbitratofseviev Aff. Ex. 19). Zahavi and Pluczenick, in turn,
chose Jacob Bronner as the neuwdraitrator. (d.). In September 2013, Bronnexecuted a
notice of appointment in which he disclosed that he had “professional or sociahsgis”
with Levievand each of the other arbitrators, but otherwise indicated that he had no “other
information that may lead to a justifiable doubt as to [his] impartiality or indepeadermceate
an appearance of partiality. Léviev Aff. Ex. 20). With respect to Leviev, Bronner explained as
follows: “While | do not have any social relationship or friendship with Mr. LeJielo, see him

from time to time in my business travels and we exchange pleasantries wisee @ach other.”

1 Documentgited without reference to a Docket Number are currently filed under seal
Pursuant to an Order entered contemporaneously with this Opinion and Order, thengaidies a
show cause why those documents should remain under seal. Accordingly, some or al of thos
documents may be docketed after this Opinion and Order is filed.



(Id.). With respect to the other arbitrators, he stated: “I have done busineZawi®VI and
PLUCZENICK and will continue to do so.”ld). The Kleinsdid not ask Bronner to elaborate
instead, they acknowledged and ratified his appointmemtvigv Aff. Ex. 21).

Around the same tim&GC filed a petition in New York state court seekiagiong
other thingspreliminary injunctive relief in aid of arbitrationLgviev Aff. Ex. 25). Thestate
court denied the petition, holding that any request for injunctive relief should be adidiedse
arbitrators (Leviev Aff. Ex. 26). In November 2013, LGC sought preliminary relief from the
arbitratorsjncluding an interim award.Léviev Aff. Ex. 27). On December 5, 2013, the panel
issued an order granting that request in substantial part and ordering thed[eagd.GC
approximately $102 million. Leviev Aff. Ex. 28). The next day, however, the panel stayed its
interim order so that the parties could pursue a global settlemeviey Aff. Ex. 29). The stay
remained in effect until dbvember 2014, during which time the Kleins paid L&§proximately
$67 million as a partial redemption lo&C’s interests. (Klein Decl] 24 Leviev Aff. Ex. 30).

In December 2014, LG€&turned tahe saméNew Yorkstate court in an effotd
confirm theinterim award. leviev Aff. Ex. 31). The Kleins— represented bgewcounsel
(who also represent them hgre- opposed confirmation, arguing that the award wasfimah-
(Leviev Aff. Ex. 3). In addition, and more relevant for present purpaseskleins argued that
Bronner and Zahavi should be removed from the panel on the grounds of misconduct and
partiality. (Id.). More specifically, he Kleins contended that Bronner and Zahavi were
improperlyusing their rulings to force a settlement frédme Kleins and that Bronner hddiled
to fully disclose a prior relationship with Levievid(). In response to the motion, Bronner
himself filed an affidavit in which, among other things, he defended his “good liepliatthe

industry and touted his “m@sfy],” “decency,” “integrity,” and “fairness.” (Levine Decl. EX.



23,at 5. In September 2015, tleatecourt denied both confirmation of the interim order and
the Kleins’crossmotion to disqualify the arbitrators as prematuileeviev Aff. Ex. 36). With
respect to the lattehowever, lhe courtfurthernoted as follows: “Even if the court were to
entertain the crossiotion seeking disqualification, the request would be denied because all
objections were waived when [the Kleins] proceeded without objelctimpafter{they] had
knowledge of the alleged irregularities.ld .

In themonths after the state court’s denial of the Kleins’ request to remove Bronner,
relations between and among the parties and the arbitrators soured furtherof 8endetails
are disputed, but, among other things, Respondent Malka Klein filed (and then dismissed) a
lawsuit in New York state court accusing Leviev, Zahavi, and Bronn@ackéteeringfraud,
money laundering, and extortion; Bronner allegedly startezlvieg anonymouselephone
threats; and the Kleins made a motion before the panel for Bronner’s rasigoding evidence
obtained from Bonner’s sistethat heand Zahavi were partners in two businessesviév Aff.
Ex. 37; Ex. 22 § 3.b; Ex. 39 The panel rejected the Kleins’ motion, writing that the Kleins’
actions were an “unprecedented an[d] improper attempt to interfere with ther@erce by a
duly appointed arbitrator.”Leviev Aff. Ex. 22 { 3). Pluczenik -the Kleins party-chosen
arbitrator— then resigned, alleging that he had been “shut out completely from the panel's
decision making,” that Bronner had “betrayed [his] personal trust by conce#lngation”
from him, and that he no longer wanted to take part in a “biased, unfair prodesarie(Decl.
Ex. 31). The Kleins promptly replaced him with Eytan Cohémvife Decl.Ex. 32.

On February 9, 2016, Bronner sent an email to the parties starting that “thes&ulsene
“conducted and continue to conduct'twviZzahavi “includégs] also partnering in some

businesses.” Levine Decl.Ex. 35). Days later, tharbitrators held a seveday hearingn Israel



during which they heard testimony from eight witnesses and received hundretgdase
(Leviev Aff. § 36). On May17, 2016, after the hearing but befarey ruling the panel’s counsel
sent an email to the parties sharing that Zahavi and Cohen had just “learnedbditimerBwas
convicted of some type of financial criminatiaity by the courts of Belgium” —eharges that
apparently dated back to early 2018e\ine Decl.Ex. 44). More specifically, Bronner and
approximately 100 other defendants were convicted draaxiand other offenses relating to a
scheme involving the use of sham transactions to nominally export diamonds from Belgium
while, in fact, reselling them on the black markdtefev Aff. Ex. 44. In the wake of the
conviction,the Kleinsasked Bronner for additional disclosures regarding his conviction and
requested— once again— thathe resign from the panel. (Levine Decl. Ex. 51). LGC argued
that the conviction should have no bearing on the panel’'s work. (Leviev Aff. Ex. 47). The panel
ultimately agreed with LGC and continued its work. (Leviev Aff. § 39).

On June 30, 2016, the arbitration painedlly issued its award.Léviev Aff. Ex. 1). The
panel found thathe Kleins hadreached the parties’ agreements and awarded LGC
approximately$112 million (on top of the $67 million that the Kleins had already paid), plus
prejudgment interest.ld. at 3). Significantly, the panel also found “each and all of the
Respondents” — including the individual Kleins, who had drdgn signatories to tl&D joint
venture agreemenbut who had participated in the arbitration proceediogall three ventures
— to be “liable jointly and severally” to LGC.Id\) Finally, the panel awarded LGC certain
declaratory and injunctive relief, including the rights to the “Leviev” tradkm@d. at 2). That
same daythe Kleins filed a motion in New York state courtpursuant to New York lavgee
N.Y. CPLR 87511, as part of theamecase that LGC itself had initiaténd 2013 with its request

for injunctive relief in aid of the arbitratiosr- seeking to vacate the awagehd LGC filed its



petition to confirm the award in this CoulLGC Pet.J 6). On July 6, 2016, LGC filed a Notice
of Removal and removed the state case to this CourtC{6352, Docket No. 1).
DISCUSSION

The central dispute between the parties is whether the arbitration award should be
confirmed or vacated. Before resolving that dispute, however, the Court must sederss
thresholdssuegaised by the Kleinsvhether the Court has subjengiter jurisdiction; whether
theremoved case should be remanded back to New York state court; and, if so, whether the
Court should dismiss the remaining federal case on abstention groieias’(Opp’'n 19-26).
A. Subject-Matter Jurisdiction

As notedthe Kleinsargue first that the Court lacks subjexatter jurisdiction altogether.
Because there is no diversity of citizenship between the parties, and becatitsena@eompel
arbitration does not independently present a federal questiene.g.Bakoss v. Certain
Underwriters at LIoyds of London Issuing Certificate No. 0510¥8% F.3d 140, 142 n.4 (2d
Cir. 2013), whether the Court has jurisdiction turns on the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 2517, 330
U.N.T.S. 38 (the “New York Convention”), codified in the United States as Chapter 2 of the
Federal Arbitration Act (“FAA”), 9 U.S.C. 88 201-208. (LGC Pet. 160 _Reply34).

Section 202 of the FAA provides, in relevant part, as follows:

An agreement or award arising out of a.[commercial] relationship which is

entirely between citizens of the United States shall be deemed not to fall under the

Convention unless that relationship involves property located abroad, envisages

performance or enforcement abroad, or has some other reasonable relation with
one or more foreign states.

Thus, if a party seeks tmnfirm anarbitration, as here, jurisdiction is proper under the New
York Convention only if the legal relationship betwéka parties is not “entirely domestic in

scope.” Smith/Enron Cogeneration Ltd P’ship, Inc. v. Smith Cogeneration Int’l, 188 F.3d



88, 92 (2d Cir. 1999). The Second Circuit has defined relationships that are “entirely domestic
in scope” to mean theghat (1) are “between two United States citizens”; (2) “involv[e]

property located in the United Stateatid (3) “ha[ve] no reasonable relationship with one or
more foreign states.Yusuf Ahmed Alghanim & Sons v. Toys “R” Us, |d@€6 F.3d 15, 19 (2d

Cir. 1997) see also HBC Sols., Inc. v. Harris CqrNo. 13CV-6327 (JMF), 2014 WL

3585503, at *3 (S.D.N.Y. July 18, 2014).

Applying those standards here, the Court concludes that it has sulajget-jurisdiction
over the parties’ disputes. Althougletparties are New York citizens and the property at issue
consists of membershipterests in New York limited liability companidbge “relationship”
between the parties plainly “involve[d] property located abroad” anddge[sl] performance
...abroad.” 9 U.S.C. § 202. Indedtk telationshipbetween_LGC and the Kleins centsron
three joint ventures in the international diamond industry. Thugximnple, a disclosure
schedule attached to one of the agreements betiwedfieinsand LGC explicity
acknowledged that JKD buys and sells diamonds thra®guth African affiliate.(Leviev Aff.
Ex. 6 § 4.3.4(b)).Similarly, the Trademark License Agreement covers the European Union and
eighteerother countries(Leviev Aff. Ex. 12,at 11). And during the arbitration proceedings,
the Kleinsalleged a breach of the Trademark License Agreement for the “Leviev” trademark
through sales in London and Russikaeviev Aff. Ex. 16 1 188-89). EveMartin Klein
admitted thaKD has‘factories and dices allover the globe” and that KLG owns “boutiques
in several cities arountthe world, including New York, London, Dubai and Singapore.” (Leviev
Aff. Ex. 7 11 29, 33).

These facts distinguish this case from the authorities cited by the Kl&ilesns’ Opp’'n

22-23 & n.15). InJones v. Sea Tow Servs. Freeport NY, B@.F.3d 360 (2d Cir. 1994fpr



example, thenly foreign conne@mn was the parties’ agreement to arbitrate their disputes in
England, which the Second Circuit held was insufficieritdesitration clauses become “a self
generating basis for jurisdictionId. at 366. Anceach of the other cases citedtbgKleins —
includingBethlehem Steel Corp. v. Songer CpNo. 92CV-2678 (JSM), 1992 WL 110735
(S.D.N.Y. May 11, 1992) — involved only one party’s dealings with foreign third pai$es.
id. at *1. By contrast, the relationship between the parties here involved property around the
world and envisaged performance abroddollows that theNew York Conventiorapplies See
Lander Co., Inc. v. MMP Invs., Ind07 F.3d 476, 478-82 (7th Cir. 1997) (finding jurisdiction
with respect to a contract to sell products in Polad8¢ Sols. 2014 WL 3585503, at *3
(finding jurisdiction for a sale of a business division with “glbbperations”)Holzer v.
Mondadori No. 12€CV-5234 (NRB), 2013 WL 1104269, at *5 (S.D.N.Y. Mar. 14, 2013)
(finding jurisdiction with respect to an agreement to purchase real esiziban); New Avex,
Inc. v. Socata Aircraft IncNo. 02CV-6519 (DLC), 2002 WL 1998193, at *3 (S.D.N.Y. Aug.
29, 2002) (finding jurisdiction with respect to a contract between two Americanrabgns
involving the sale of French aircraft in Franddgather Trading Corp. v. Voest-Alpine Trading
U.S.A. Corp.Nos. 85€V-823(SWK), 85CV-913 (SWK), 1986 WL 4542, at *2 (S.D.N.Y.
April 8, 1986) (finding jurisdiction with respect to a contract to deliver crude oituaéor).
B. Motion To Remand

The Kleins’alternative argument for why this Court should not decide the parties’
disputes about the arbitration is myttronged. First, thegttack the propriety of LGC’s removal
of the state court action pursuant to Title 9, United States Code, Section 205, which ghatides
a “defendant— andonly a “defendant>— mayremove an action relating to an arbitration

agreement from state court to federal court “at any time before the trial thefi€l#iris Opp’'n



23-24). The Kleinscontend that GC’'s removal was improper both becalgeC was the
plaintiff in the state cotiraction andecause its removalas untimely. $ee id. Secondgthey
assert that, if the state case is remanded, this Court should — pursQaldremloRiver Water
Conservéon District v. United Stateg}24 U.S. 800 (1976) —abstain from exercising
jurisdiction over theemaining federal case in favor of the remanded state caseKl€ins
Opp’n 24-26Kleins Reply 12 (making clear that the argument for abstention is dependent on a
remand of the removed action)). The Court concludes that L@@isval of the state case was
proper and, accordingly, does not reach Respondents’ argumé@uiéoado Riverabstention.
The Kleirs’ first attack on removaif the state casgeirns onwhether LGC was
“defendant” inthat case for purposes of Section 2@&gnificantly, it is well established that
federal law— not state law— “determines who is plaintiff and who is defendant” for removal
purposes.Chicago, R.l. & P.R. Co. v. Stud#6 U.S. 574, 580 (1954). Moreovas, Justice
Oliver Wendell Holmes nde clear long ago, threlevantinquiry is a functional oneseeMason
City & Ft. D.R.R. Co. v. Boynto204 U.S. 570, 580 (1907), pursuant to which “the court
realigns the parties in their proper perspectives regardless of their detionsinathe
pleadngs,” OPNAD Fund, Inc. v. WatspB863 F. Supp. 328, 332 (S.D. Miss. 199¥ason City
involved a condemnation proceeding relating t@ilroad’sappropriation of landUnder lowa
law, either the landowner or the railroad could bringetonin state courto fix damages, but
regardless of who initiated suit the landowner was automatically denomihatpkintiff. See
2014 U.S. at 579. In the particular case before the Supreme Court, the landownerated initi
the state court proceedingdmjt then removed the action to federal court. The question presented
was whether the landowner was nonethélasiefendant within the meaning of the removal

statute.” Id. at 574. The Court answered in the affirmative and thus upheld the landholder’s

10



removal “The intent of the railroad to get the land,” Justice Holmes reasoned, “is the
mainspring of the proceedings from beginning to end, and the persistence of thas ient
condition of their effect... Therefore, in a broad sense, the oaitt is the plaintiff, as the
institution and continuance of the proceedings depend upon its Vdlldt 580.

In Minkoff v. Budget Dress Corpal80 F. Supp. 818 (S.D.N.Y. 1960), the Court applied
Justice Holmes'’s functional test to circumstara@slogos to those presented here. Théme,
Joint Board of Dress and Waistmakers’ Union of Greater New York (the “Unioitigted
arbitration against Budget Dress Corporation (“Budget Dress”). In Noeeh®58, Budget
Dress instituted proceedings in statert@o stay the arbitration. The state court denied that
motion, and the case proceeded to arbitration. In August 1959, the Union returned to dtate cour
by filing a motion to confirm the arbitration, and Budget Ditbesfiremoved the action to
federal ourt. After quoting at length from Justice Holmes’s opinioWason City Judge
Dimock concluded that Budget Dress was the “defendant” for removal purposehewgh it
had first initiated the state court proceedingd:]He ‘mainspring of the proceeds,” he
opined, “is surely the Union’s intent to have its complaints arbitrated and resolvedavoit,
and the ‘institution and continuance of the proceedings depend upon its will.” The Union
instituted the proceeding by filing complaints with fagbitrator], and, were the Union to drop
its demands, the case would be at an end. The Union, therefore, as the party in céwtrol of t
litigation is the plaintiff in this case.Id. at 824 (quotingMason City 204 U.S. at 580).

For similar reasons, the Court here concludes that LGC “is the ‘true defendder the
Supreme Court’s functional testlih re Gardner No. 06€CV-9154(SSV), 2007 WL 625825, at
*3 (E.D. La. Feb. 26, 2007)To be sure, LGC initiated the stateurt praeedings in the first

instance by filing itgetition for injunctive relief in aid of arbitration and, later, seeking

11



confirmation of the interim awdr But once the arbitration commenced, there was nothing
pending in state court untte Kleinsfiled their petition to \acate the award. At that poist
that is, at the moment of removal “continuance of the proceedings depend[ed] uploa |
Kleins’] will.” Mason City 204 U.Sat 580. In other wordshe Kleins weréin control of the
litigation”; if it were “to drop its demands, the case would [have been] at an Mintkdff, 180
F. Supp. at 824Granted under New York state law, LGC was denominated the petitioner even
at that point in the proceedingSeeN.Y. CPLR 87502(a) (a)iii) (providing that an application
arising out of an arbitrable controversy may be brought as a “special proceaadihtjiat,
“[n]otwithstanding the entry of judgment, all subsequent applications shall belyaaetion”
in the same special proceedin@ut that idiosyncatic provision is no different from the lowa
state law at issue iMason Cityand, thus, has no bearing on whether LGC is the “defendant” for
removal purposesSee204 U.S. at 579 (“[T]he word ‘defendant’ as . . . used [in the federal
removal statute] is directed toward more important matters than the burden ampifeeftight
to open and close. It is quite conceivable that a state enactment might reveaseethe/inich,
for the purposes of removal, this court might think the proper ones to be applied.”). Asyhe part
“opposing or resistingthe Kleins’claim, LGC was the “defendant” who could remove the
action pursuant to Section 20&ardner, 2007 WL 625825, at *Zee als®OPNAD, 863 F.
Supp. at 334 (“Under the functional test for party status, courts are not required to ébpkosol
the party which initiates the claim. Rather, a court looks to which party ispditbgnto achieve
a particular result andiich party is resisting the other party’s claims.”).

NeitherOppenheimer & Co. v. Neidhardi6 F.3d 352 (2d Cir. 1995), néfest v. Zurich
American Insurance CoNo. CIV.A. 02CV-546, 2002 WL 1397465 (E.D. Pa. June 26, 2002),

upon whichthe Kleinsrely (Kleins' Opp’n 23;Kleins Reply 11), calls for a different resulin

12



Oppenheimerthe Court did state that “for purposes of removal of arbitration questions, the
plaintiff is the party who first invokes the aid of a courd’ at 356. But that language must be
readin the context of the question presented: whether one party who initiates an arbitration
proceeding against another should, on the basis of that out-of-court proceednegted as the
plaintiff if the latter tha initiates a stateourt action redting to thearbitration. The Court did
not have occasion to consider circumstarutgle sort presented here, and its opinion should not
be read to hold that the party who first invokes the aid of a court must tesl tasathe plaintiff
at all times thereafter, as such a reading would conflict Makon City
Thenon-bindingdecision inWest— which considered whether “the filing of a petition to
vacate an arbiation award be considered an ‘initial pleadiffgi purposes of removalyhere
the subject arbitration had taken place after a state court compelled arhit2ah WL
1397465, at *2 —s certainly more opoint, but it is unpersuasiv8.he WestCourt based its
holding on a conclusion that, under Pervayia law, “each arbitratiofis] a single, unitary
proceeding,” with the party first invoking a court’s jurisdiction treatethaglaintiff in all
subsequent proceedingtl. at *3. In doing do, however, it ignored the Supreme Court’s
directive thafederal law— not state law— “determines who is plaintiff and who is defendant”
for removal purposesStude 346 U.S. at 580. (Notably, thgestCourt failed to cite, let alone
discussMason Cityand its progeny.) Thus, to the extent thestwould all for a different
result here, the Court declines to follow it as unsound.
The Kleins’second argument for remandthat LGC’s removal was untimehy-
requires less discussion thieir first, but fares no better. As noted, under Section 205, a
defendantmay remove a case to federal cdat any time before the trial” of theetion. The

term “trial” includes “resolution of actively litigated substantive issuéxh Atl. Grp., Inc. v.
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Republic Ins. Cq 878 F. Supp. 630, 641 (S.D.N.Y. 199%gcord New Avex, Inc. v. Socata
Aircraft Inc., No. 02€CV-6519 PLC), 2002 WL 1998193, at *4 (S.D.N.Y. Aug. 29, 2002).
Here, when LGC removed the case to federal court, there had been no “trial.” Althosgitehe
court had denied a preliminary injunction dratideclined to confirm the interim award on the
ground that it was premature, the court did not make any rulings on the meritsnéetialso

with respect tdhe final award at issue now. That is, “no substantive issues in the instant case
were reolved,” making LGC’s removal under Section 205 timeélyew Avex2002 WL

1998193, at *4 (finding a removal timely notwithstanding the state court’'s having@mater
temporary restraining order staying arbitration and refusing to lift the stagralimnary
injunction hearing)cf. LaFarge Coppee v. Venezolana De Cementos, S.AZLA.3d 70, 72
(2d Cir. 1994) (finding removal to be untimely after the state court had granted atiamunc
because the state court proceedings “resulted in an adjudio&tioe entirety of the claim that
the plaintiffs tendered for decision’an Atl. Grp, 878 F. Supp. at 640 (finding removal to be
untimely after the state courad ‘adjudicate[ed]] a significant portion of the relief [plaintiff]
sought [on the mes{’). Accordingly, the Kleins’argumens for remand of the state-court

action must be and are rejected

2 As notedthe Kleins’arguments foColorado Riverbstention are moot in light of the
denial of its motion to remand, as there are no parallel proceedings in favor of whiClodini
could abstain from exercising jurisdiction. In any event, even if the Court awesenind the
statecourt action, it is not clear that abstention would be appropr&gelFC Interconsult, AG

v. Safeguard Int’l Partners, LLC438 F.3d 298, 306 (3d Cir. 2006) (refusing to abstain because
pre-arbitration litigation was complete and the stetert action hadeen effectively
discontinued); Taplmmune, Inc. v. GardneNo. 14CV-6087 (GHW), 2015 WL 4111881, at *4
(S.D.N.Y. July 8, 2015) (rejecting the argument that “once a state court hh®nudemotion
related to the underlying merits of an arbitratiofederal court igprecluded from hearing the
casé); HCC Aviation Ins. Grp., Inc. v. Erinp Reinsurance CorpNo. 3:05€V-744M (BML),
2005 WL 1630060, at *2 (N.D. Tex. June 30, 2005) (concluding that abstention was
inappropriate where the state cduatd “conducted only limited proceedings . . . and hiajaljle
no more progress on the post-arbitration proceedjngs”

14



C. Challenges to the Award

Thus, the Court turns to the question of whether the award should be confirmed or
vacated. Naturally, LGC argues that thare no grounds to vacate the award and that it should
be confirmed. (Docket No. 26 (“LGC Mem.Ip-14). By contrasthe Kleinscontend that the
award should be vacated on either of two grounds: (1) because the arbitratqranarand
corrupt and (2) because the panel exceeded its powers and acted in manifest ditthgdaw.
(Kleins Opp’n 26-39). The Court will address eacltlod Kleins’arguments in turn, but first
must resolve a dispute between the parties over which law to apply.

1. The Applicable Legal Standard

LGC contends thdatecaus¢he New York Convention applies, the only grounds to vacate
the award are those specifically enumerated in the Convention. (LGC Mem. 1TPhedKleins
on the other hand, insist that either the FAA or New York law should apply because thes Court
authorized to vacate the award on any ground available under domestic arbitrédlEns’ (
Opp’n 27-28). On this fronthe Kleinshavethe better of the argument.

Under the New York Convention, a party retains the right to seek vacatur of an award in
the “country in which, or under the [arbitral] law of which, the award was made.” Camvent
art. V(1)(e);see also Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys “R” Us,11»6 F.3d 15,
21 (2d Cir. 1997). A court in such a country — called a country of “primary jurisdictiors’ —
“free to set aside or modify an award in accordance with its domestic ldemtrand its full
panoply of express and implied grounds for reliéflisuf 126 F.3d at 23ee alsdKaraha
Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi N&§&r&.3d 274, 287-88
(5th Cir. 2004). By contrast, a court in another countrgalled a country of “secondary

jurisdiction” — may only refuse to enforce an award, and then only on the limited grounds set
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forth in Article V of the ConventionSee Yusufl26 F.3d at 23ee also Karaha Boda364
F.3d at 287-88. Significantly, an award is not necessarily “made” where thetenbitra
“physically occurred.”Karaha Bodas364 F.3d at 292. Instead, it isrfadein’ . . . the place of
the arbitration in the legal sense and the presumptive source of the applicaldeaidae.”
Id.; see also Int’'| Standard Elec. Corp. v. Bridas Sociedad Anonima Petrolera, Indus. Y
Commercial 745 F. Supp. 172, 178 (S.D.N.Y. 199fnding the “procedural law under which
the arbitration was conducted” to be the determinant of whether an award was ndetetfie
law” of that country for the purposes of Article Vi(e)).

Applying those standards here, e little question that the award was “made in” the
United States and under United States (or New York) law and, accordingiyhehtited
States is the “primary jurisdiction.Although te partiesarbitration agreements did rggecify
thearbitrallaw to be applied or thiecation for the arbitratiortheycalled forarbitration
“pursuant to such rules as determined by a majority of [the] three arbitréiesn Decl.Ex. 3
§ 8.8; Ex. 7 8 11.14; Leviev Aff. Ex. 18). And throughout the proogsdthe arbitrators— and
the parties— looked to and applied either New Yark United States law. For examplghen
the Kleinsobjected to the panel’s selection of Israel as “the most convenient forum” fandahe f
hearing, the panel ruled that “fhitrators are vested with broad powers under New York law.”
(Levine Decl.Ex. 55,at 6. Additionally, throughout the hearing itself, the parties and the
arbitrators made repeated reference to New York |&eel(evine Decl.Ex. 1,at § 333-34,

384, 478). LGC’s own counsel, for example, emphasized that “this is a proceeding that is
governed by New York law and . . . New York practice” and that claims with respect to
Bronner’s bias and corruption should be decided Ngw York court (Id. at 11, 1640 The

arbitratorsagreed. $eed. at 619 ¢ahavi, citing*U.S. arbitration law,” for his decisiothat the

16



panel couldhot limit the length of a withess’ crogxaminatiof; Levine Decl.Ex. 55,at 6
(applying New York law tdhearbitration venuelecision). Put simply, at no point did any
arbitrator or partyuggest that Israel- or any other country’s —arbitral law applied.Thus,
notwithstanding the fact that the arbitration hearing itself was held in,l#nagarties and
arbitrators firmy established the United States as the primary jurisdicta®, e.gKaraha
Bodas 364 F.3d at 292 (“The arbitration proceeding in this case physically occurred in Paris, but
the Award was ‘made in’ Geneva, the place of the arbitration in the legal sendean
presumptive source of the applicable procedural law.”).

That does not fully resolve the question, howevetha¥leinsask the Court to apply
New York law rather than the FAA on the ground that the arbitrators relied on Névaiutral
law. (Kleins Opp’n 28-29). In support of that argumethte Kleinsrely principally onVolt
Information Sciencs, Inc. v. Board. of Trustees of Leland Stanford Junior é&fsity, 489 U.S.
468, 476 (1989), to suggest that parties may contractually agrestateaarbitral law, rather than
the FAA,should apply to an arbitrationKlgins Opp’n 28). That may be so, but the parties
here did not contractually agree to apply New York’s vacatur standards tarth&ation.
Instead, the agreements betweenpiiies, unlike those at issue in the cases citddéifleins
were silent as to the choice of arbitral [a@f. Cnty. of Nassau v. Chas#02 F. App’x 540, 541
(2d Cir. 2010) (analyzing an agreement that specified “that any appeal fromteatiarbaward
is to be governed exclusively by New York state law”). In similar circurastarcourts in this
District have applied the FAASeeCRC Inc. v. Computer Scis. Corplo. 10€V-4981 (HB),
2010 WL 4058152, at *2 (S.D.N.Y. Oct. 14, 201Bgnrod Mgmt. Grp. v. Stewart’s Mobile
Concepts, Ltd No. 07€V-10649 (JGK), 2008 WL 463720, at *2 (S.D.N.Y. Feb. 19, 2008).

This Court will do the same.
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Under Sectior® of the FAA, a reviewing court must confirm an arbitration award unless
one of the statutory grounds for vacatur or modification is satisbedd U.S.C. § 9see also
STMicroelectronics, N.V. v. Credit Suisse Sec. (USA) bU8 F.3d 68, 74 (2d Cir. 2011).
Section 10 of the FAA, in turn, establishes four instances in which a court mag sacavard:

(1)  where the award was procured by corruption, fraud, or undue means;

(2)  where there was evident partiality or corruption in the arbitrators, or eithe
them;

(3)  where the arbitrators were guilty of misconduct in refusing to postpone the
hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent

and material to the controversy; or of any other misbehavior by which the rights
of any party hae been prejudiced; or

(4)  where the arbitrators exceeded their powers, or so imperfectly executed them that
a mutual, final, and definite award upon the subject matter submitted was not
made.
9 U.S.C. § 10(a). In addition, the Second Circuit has held t@irdh may vacate an award if the
arbitrator “has acted in manifest disregard of the I&wfzig v. Dresdner, Kleinwort, Benson,
N.A. LLG 497 F.3d 133, 139 (2d Cir. 2007), or “where the arbitrator’'s award is in manifest
disregard of the terms of the padirelevant agreementSchwartz v. Merrill Lynch & Co., Inc.
665 F.3d 444, 452 (2d Cir. 2011) (internal quotation markkalteratioromitted);see also
Doscher v. Sea Port Grp. Sec., LL&32 F.3d 372, 375 n.3 (2d Cir. 201&).court may vacat
on those bases, however, only in “those exceedingly rare instances where sonwiggreg
impropriety on the part of the arbitrator is apparet.Co Metals, LLC v. Dempsey Pipe &
Supply, InG.592 F.3d 329, 339 (2d Cir. 2010) (internal quotation mankikalteationsomitted).
Significantly, “[a]rbitration awards are subject to very limited revievorder to avoid
undermining the twin goals of arbitration, namely, settling disputes effigi@mtl avoiding long

and expensive litigation.”Rich v. Spartis516 F.3d 75, 81 (2d Cir. 2008) (quotigllemijn

Houdstermaatschappij, BV v. Standard Microsys. CA3 F.3d 9, 12 (2d Cir. 1997)
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(alteration in original)Among other things, the “party moving to vacate an arbitration award
has the burden of proof, and the showing required to avoid confirmation is very high.”
STMicroelectronics648 F.3d at 74 (quoting.H. Blair & Co. v. Gottdiener462 F.3d 95, 110
(2d Cir. 2006)). Moreover, “[t]he arbitrator’s rationale for an award need not bereegbl@nd
the award should be confirmed if a ground for the arbitrator’s decision can tvedrffem the
facts of the case.D.H. Blair & Co., 462 F.3d at 110 (internal quotation marks omitted).
Deference to the arbitrators’ interpretation of contracts is especialhgstiodeed, “as long as
the arbitrator is even arguably construing or applying the contract and aghimgthe scope of
his authority, a court’s ewiction that the arbitrator has committed serious error in resolving the
disputed issue does not suffice to overturn his decisiBeliaStar Life Ins. Co. of N.Y. v. EMC
Nat. Life Co, 564 F.3d 81, 86 (2d Cir. 2009) (internal quotation marks omitsed)also
Schwartz 665 F.3d at 452 (“[[]nterpretation of the contract terms is within the province of the
arbitrator and will not be overruled simply because we disagree with tharetegron. If the
arbitrator has provided even a barely colorable justification for his or her itgrpn of the
contract, the award must stand.” (internal quotation maitkesrationand citation omitted)).
2. Evident Partiality and Corruption

The Kleins'first — and strongest —argument for vacatur is based on the alleg@dent
partiality and corruption dBronner, the neutral arbitrator. As the Second Circuit has held,
“evident partiality. . . will be found where a reasonable person would have to conclude that an
arbitrator was partial to one party to the arbitratioBcandinavian Reg1Co. v. Saint Paul Fire
& Marine Ins. Co0.,668 F.3d 60, 72 (2d Cir. 2012). “Unlike a judge, who can be disqualified in
any proceeding in which his impartiality might reasonably be questioned, &matarts

disqualified only when a reasonable person, considering all the circumstaoa&shaveto
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conclude that an arbitrator was partial to one sildke (citation omitted). Although “proof of
actual bias is not required” and “partiality can be inferred from objedists fnonsistent with
impartiality,” theparty seeking vacatunust prove evident partiality witrsbmething more than
the mere appearance of biaKblel Beth Yechiel Mechil of Tartikov, Inc. v. YLL Irrevocable
Trust 729 F.3d 99, 104 (2d Cir. 201@)|teratiors andinternalquotation marks omitted)More
specifically the party seeking vacatur “bear[s] a high burden of demonstrating objectsse fact
inconsistent with impartiality.”ld. at 105 (internal quotation marks omitted).

An arbitrator’s failure “to disdose a relationship or interest that is strongly suggestive of
bias in favor of one of the parties” is “[a]Jmong the circumstances under whielithent-
partiality standard is likely to be met3candinavian Reins668 F.3d at 72. At the same time,
the Second Circuit has “repeatedly cautioned that [it is] not ‘quick to set bsidesults of an
arbitration because of an arbitrator’s alleged failure to disclose iafmm™ 1d. (quoting
Lucent Techs. Inc. v. Tatung €879 F.3d 24, 28 (2d Cir. 2004)). An undisclosed relationship
does not require vacatur, for example, if it is “too insubstantlal¢ent Techs.379 F.3d at 30.
Additionally, “[w]here a party has knowledge of facts possibly indicating bias or pgrialithe
part of an arbitrator he cannot remain silent and later object to the awardadbitretors on that
ground. His silence constitutes a waiver of the objectid®AOT Foreign Econ. Ass’n (VO)
Technostroyexport v. Int'l Dev. & Trade Servs., 1489 F.3d 980, 982 (2d Cir. 1998ge also,
e.g, Cook Indus., Inc. v. C. Itoh & Co. (Amca) Inc., 449 F.2d 106, 107-08 (2d Cir. 1971)
(“Appellant cannot remain silent, raising no objection during the course of the tashitra
proceeding, and when an award adverse to him has been handed down complain of a situation of
which he had knowledge from thiest.”); llios Shipping & Trading Corp. v. Am. Anthracite &

Bituminous Coal Corp148 F. Supp. 698, 700 (S.D.N.Y. 1957) (applying the waiver doctrine
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where a party “knew before the arbitration” that the other party was assogititezhe of the
arbitrata's and “could have inquired concerning the business relationship of [the arbitrator] to
any party interested in the arbitration”).

In this casethe Kleins’broadest attack on Bronner’s impartiality is based on his alleged
failure to disclose the naturedaxtent of his relationships with Zahavi and Leviekleins’
Opp’n 33-35). Specificallythe Kleinscontend that Bronner failed to discldkat(1) he and
Zahavi were partners g “multi-million dollar diamond venture” involving an entitalled
Brilliant Crystaland (2)Brilliant Crystal shares were transferred to F.T.S. Worldwide
Corporation (“FTS”), an entity affiliated with LevievKIeins Reply 5;Kleins Opp’n 15-16).
Thebiggest problem with this argument is that Bronner did disclose initi& notice of
appointment, dated September 23, 2013, that he had “done business with Zahavi” (as well as the
Kleins appointed arbitrator) and that he planned to “continue to do so.” (Leviev Aff. Ex. 20).
Additionally, it should have come as no surprise that Bronner might have ties to the othe
arbitrators or the parties, as the parties agreed that the arbitratois lstn@il'substantial
experience in the diamond industry.” (Leviev Aff. Ex. 2 8 8 B)ere is no prohibition on
requiring such familiarity with an industry; indeed, it is “a principal attractiomlofration.”
LucentTechs, 379 F.3d at 30-31But it “often comes at the expense of complete impartiality
Id. (internal quotation marks atted). Indeed, “specific areas™- including, no doubt, the
international diamond trade — “tend to breed tightly knit professional communities. Key
members are known to one another, and in fact may work with, or for, one another, from time t
time.” Morelite Const. Corp. (Div. of Morelite Elec. Servs.) v. N.Y. City Dist. Council
Carpenters Ben. Fungd348 F.2d 79, 83 (2d Cir. 1984geTransportes Coal Sea de Venezuela

C.A. v. SMT Shipmanagement & Transp.,Ub. 05€CV-9029 (KMK), 2007 WL 62715, at *3
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(S.D.N.Y. Jan. 9, 2007) (“[A]rbitrators, who are often chosen directly from the niche ®isines
communities whose disputes they are called upon to arbitrate, may hasespirey
relationships with one or both of the parties to an arbitration, or areth&ator.”).

In light of those fact&ind circumstancethe Kleins’attackon Bronner’s disclosure
misses its markSee, e.gNGC Network Asia, LLC v. PAC Pac. Grp. Int’l, In811 F. App’x
86, 88 (2d Cir. 2013) (“Because the arbitrator properly complied with his disclosuretiobkga
the concern that nondisclosure might create an appearance of bias or even be eviliasnce o
simply not present in this casedlferations anthternalquotation marks omitted)). And while
Bronner coulchave beer— and no doubt, should have been — more forthcoming (revealing in
the first instancefor example, that his “business” with Zahavi included partnersiipshared
at leastenough to put the I€ins on inquiry notice.Yet theyfailed to investigate, let alone
object, until after the panel had issued its interim awatdsC’s favor(andthe Kleinsobtained
new counsel). (Leviev Aff. Ex. 25gealsoLeviev Aff. Ex. 36 (New York state courtetision
denyingthe Kleins motion todisqualify Bronner and Zahaatfter the interim awarth part on
the groundhat the Kleinhad waived “all objections” by “proceed[ing] without objection long
after it had knowledge of the alleged irregularitieshe Kleins’*belated cry of ‘bias’ cannot
now form a basis for setting aside the award,; its silence constituted a watlvisrafjection.”
Swift Indep. Packing Co. v. Dist. Union Local One, United Food & Commercial Workérs Int
Union, AFL-CIO, C.L.C.575 F. Supp. 912, 916 (N.D.N.Y. 1988&e Lucent Techs379 F.3d
at31 (holding thainundisclosed relationship between two arbitrators did not warrant vacatur
where the losing party “was on notice” that the arbitrators had worked togettdidonibt
object to that fact prior to arbitration, nor did it choose to investigate that relagionshe

deeply”).
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In any eventthe Kleinsdo notsubstantiate theassertion that thendisclosed
partnerships implicated Bronner in a meaningful weiyadvancinghis argument, the Kleins
rely principally onan affidavit from Bronner’s sister, RuBronner, and two attachments to it
thatshe identifies aagreements between Bronner and Zahaflecting” their partnership or
“apparent partnership” in certain business@deins Opp’n 12, 34-35Levine Decl Ex. 27
(“Ruth Bronner Aff.”), Exs. 1-2 But RuthBronnerdoes not identify a nohearsay basis for her
alleged knowledgeSee Time Warner Cable of N.Y. City LLC v. Int'| Bhd. of Elec. Wqrk&ts
F. Supp. 3d 392, 410 (E.D.N.Y. 2016) (requiring “admissible evidence” in deciding a motion to
confirm an arbitral award). And, in any event, the affidavit may not be consideaasbatis
not properly sworn and notarizedd lacks any reference to whether it was made undaftpen
of perjury. See28 U.S.C. § 1746seealso, e.g.D.H. Blair, 462 F.3d at 109%(ating that
petitions to confirm or vacate arbitration awsaede “treated as akin to [] motion[s] for summary
judgment”);S.E.C. v. Simonspio. 96CV-9695 (MBM), 2000 WL 781084, at *2 (S.D.N.Y.
June 19, 2000) (Mukasey, J.) (“[T]he court may not consider unsstatementsind unattached
documents, and summary judgment therefore may not be resisted on the basis pf them.”
for the purprted agreements between Bronner and Zahavi, neither bears Bronnerigrsignat
(Ruth Bronner AffEx. 1-2). In short, with respect to the allegedly undisclosed relationship
between Bronner and Zahathg Kleinsfail to meet the “high burden of demorading objective
facts inconsistent with impartialityKolel, 729 F.3d at 105 (internal quotation marks omitted).

The Kleirs’ contentiongegardingBronner’s dealings with Leviefall even moreshort.

First, the Kleindearned as early as December 2@1&& Bronner and Leviemighthave “been

3 On top of all that, Bronner and his sister are apparently not on the best t8e€sGC
Opp’n 14 (noting that Bronner and his sistex ‘@mbroiled in litigation,” citingn re Bronner
No. 2012-2271, 2016 WL 258760 (N.Y. Sur. Ct. Jan. 15, 2016)).
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activelyengaged ibusiness together” (Levine Deélx. 11 1 634), yetconsciouslydecided
not to press the issdier over a year— again until after the unfavorable interim arbitral award
was issue@nd theywere represented by new couns@leviev Aff. Ex. 32, at 40-41). Second,
the transaction at issue between Brilliant Crystal and FT-S- took place in 2005, almost eight
years before tharbitration proceedings even began. (Ruth Bronner Aff. Ex. 3). And filsily,
that time Leviev was no longatirectly associated witRTS. (Leviev Reply Aff. 1 11-13
Ex. 35. In short,the Kleinspresent n@oncreteevidence to suggest, let alone prayat any
undisclosed dealings between Bronner and Lewiene more than “indirect, general or
tangential.” Transportes Coal Sea de Venezuela 2807 WL 62715, at *6. That is not
enough “to warrant vacating the award.ticent Techs379 F.3d at 30 (holding theo-
ownership of an airplane a decade betbeesarbitratiorwas“too insubstantial twequire
vacatut (internal quotation marks omitted

The Kleins ararguably on firmer ground in seeking vacatur based on Bronner’s failure
to disclose his indictment and conviction, if only becabhsgraised he issue promptlgfter the
conviction was disclosed. (Levine Decl., Exs. 49, But federalcourts have been unreceptive
to the argument thatndisclosed legal trouble of an arbitrator requires vacatur under the FAA

absent a showing that the legal trouble affected the outcome of the arbitration in some

4 The Kleinscontend that the Court should infer bias from Bronner’s refusal to respond to
its demand, in December 2015, for a “full factual disclosure concerning his business
relationships with Zahavi.” Kleins Opp’n 13, 34-35seeLevine Decl.Ex. 30). At that point,
howeverthe Kleinswereaggressively seeking Bronner’s disqualification (and one of the Kleins
had sued him in state court), so he may have had various reasons for his refusakvéengn

the Second Circuit has held that it is nappropriate to vacate an award solely because an
arbitrator failsto consistently live up to his or her announced standards for disclosure, or to
conform n every instance to the parties’ respective etgiens regarding disclosur@he
nondisclosure does not by itself constitute evident partial®candinaviarRens. Co, 668 F.3d

at 7677 (footnote omitted).
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demonstrable waySee, e.glLagstein v. Certain Underwriters at Lloyd’s, Lond@&®7 F.3d

634, 646 (9th Cir. 2010)Jnited Transp. Union v. Gateway W. Ry. @84 F.3d 710, 712 (7th
Cir. 2002). United Transportation Uniagnn which the neutral arbitrat¢fa lawyer named
Fredenberger”) concealed thatheed been convicted of a felony tax offense between the
arbitration hearing and the panel’s ruling, is instructi284 F.3d at 711. In an opinion by Judge
Posner, the Seventh Circuit held tRa¢denberger’sonviction did not warrant vacatur under a
law analogous to Section 10(a) of the FA3ee id.“Fredenberges criminal violation of

federal tax law’ the Courtreasoned;was unrelated to the grievances that he was asked to
arbitrate, and there is no suggestion that his violation would have inclined him in faggrfof (
that matter, against) the unidnid. at 712.

Judge Posneacknowledged that Fredeniger’s “failure to disclose his criminal
convictior might have beefimaterial in the sense that one or both parties might well have
decided that they did not want to have a criminal resolve their dispiate:‘But,” he continued,

it does not follow that it should be a basis for setting aside his award. So far as

appears, the fraud was completely harmless; for there is no evidenesar te

think that Fredenberger’s conviction (or events leading up to it) had the slightest

effect on the award that mendered. A judge’s decisions are not voidable on the

basis of an undisclosed criminal conviction, even in a capital case, if the

conviction had no impact on the decision, and we do not see why a stricter rule

should apply in arbitration, especially stnthe standard due process entitlement

to an impartial tribunal is relaxed when the tribunal is an arbitral tribunal rather
than a court.

Id. (citations omitted). The Court noted that “[a] contrary rule would encourage |ositigs to
an arbitration to conduct a background check on the arbitrators, looking for digarticularly
guestionable undertaking because arbitrators, unlike judges, are not subjected wubdckgr
checks when appointed. It is another example of the lesser formality, andnttamtoelaxation

of due process norms, of arbitration in comparison to adjudicatidnat 713.
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Applying that approach here, the Court concludes that neither Brotegaldroubles
nor his failure to disclose those legal troubl@srants vacatut. The Kleinsargue that
Bronner’s indictment and conviction were “directly related” to the atiminébecause they
pertained to his “substantial experience in the diamond industry,” which was th@bhis
gualification as an arbitrator under the pestiagreements.”K{eins Opp’n 32). But that
argument is no different from the categorical materiality argument that Judger Rmsnd
wanting inUnited Transportation UnionSee284 F.3d at 712. Moreover, it ringemewhat
hollow given thathe partes did notexplicitly call for Bronneito disclose anything about his
criminal record in the initial notice of appointmer8ee, e.gLagstein 607 F.3d at 646 (“If [the
party seeking vacatur] desired additional information about the arbitratokgjrbaads, it was

free to seek that information by its own effort$.”"T.he Kleinsalso assert that the criminal

5 The Kleinsrely heavily onVelez Org. v. J.QContracting Corp, 734 N.Y.S. 2d 164

(App. Div. 2001), in which a New York court vacated an award after an arbitrator wastednvic
of an unrelated felonyp argue that Bronner’s undisclosed conviction is grodadautomatic
vacatur. Kleins Opp’n 31). ButVelezwas decided undétew York law not federal law.
Additionally, the Court provided little analysis or explanation for its holding, asre tls some
reason to believe that it turned on the convicted arbitsatavingaffirmatively lied about his
conviction on a pre-arbitration questionnaire. (Geltner Decl. 3 (discussingni@écAn
Arbitration Association questionnaire \felez which askegbotential arbitrators whether they
had been charged or convicted of any criméjere, as noted, the notice of appointment did not
explicitly call on Bronner to disclose the pamglcharges. For these reasahs, Court declines

to follow Velezand adopts Judge Posner’s reasonirdnited Transportation Unian

6 The Kleinssuggest that Bronner should have disclosed the pending indictment because

the initial notice of appointnm instructed him as follows: “[I]f you are aware of any other
information that may lead to a justifiable doubt as to your impartiality or indepemdercreate
an appearance of partiality, then describe the nature of the potential coriflig{{s)ns’ Opp’n

10 (quoting Leviev Aff. Ex. 20)). ABnited Transportation Uniomakes clear, however,
pending criminal charges do not necessarily qualify as such “informatidre’Kleins also take
issue with an affidavit that Bronner filed in New York statarea which he touted his
“reputation as an honest and decent man” in the diamond industry, but failed to disclose the
pending indictment. Kleins' Opp’n 10-11). Admittedly, Bronner'saffidavit was somewhat
economical with the truth, but that does not mean that it was “fraudulentyg &einsassert

(id. at 10), let alone that it would justify vacatur of the panel’s arbitration award.
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charges related to “Bronnert®ncealed business partnerships” with Zahavi and Leviev because
they involved fraudulent shipments of diamonds tidliBnt Crystal. Kleins Opp’'n 17, 32-33).

As discusse@bove, howevethe cognizable evidence in the record does not substantiate the
Kleins’ assertions about the nature and extent of Bronner’s ties to Zahavi, let dlewvesto In
short, although it would have been far better for Bronner to provide a full and timdbsdrec

of his legal troubles (if only to avoid litigation of this kind), neither those troubléemgelves

nor his failure to disclose thenses to the level that would require vacatur on the grounds of
either evident partiality or corruption. As the Second Circuit has put it, “the bettese is not
necessarily the only permissible on&tandinavian Reg1Co. 668 F.3d at 78.

Finally, the Kleinsassert that the panel’s final award in itself “makes Bronner’s bias
manifest.” Kleins Opp’n 18). The Second Circuit, however, has “repeatedly said that adverse
rulings alone rarely evidence partiality, whether those adverse rulingsdeehy arbitrators, or
by judges.” Scandinavian Reins. C®68 F.3dt 75 (citations omitted). That is, “the fact that
one party loses at arbitration does not, without more, tend to prove that an arbitadtoesd
disclose some perhaps disclosable information should be interpreted asgshiaw against the
losing party.” Id.; see also, e.gSebbag v. Shearson Lehman Brbk. 89CV-5477 (MJL),

1991 WL 12431, at *3 (S.D.N.Y. Jan. 8, 1991) (rejecangargument than award should be
vacated due to its size because “[p]etitioner hafd]offered adequate support for his argument
that the arbitrators were partial to the respondents”). In any evetwfahaward of5179

million (the $67 million thatheKleins had previouslyaid, plus the approximately $112 million
awarded by the panel (Klein Defl 24))canhardlybe describedunfair[], lawless[], and
irrational[],” asthe Kleinssuggestgiventhatthey werewilling to agree to a buyout for $177

million in 2013. (Kleins Opp’n 36, Levine Decl.f160, 66).
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3. The Kleins’ Remaining Arguments

In the alternativethe Kleinsarguethatthe panel exceeded its powarsd acted in
manifest disregard of the law whigmendered the awardseed U.S.C. § 10(d)); Carte
Blanche (Singapore) Pte., Ltd. v. Carte Blanche Int'l, 888 F.2d 260, 265 (2d Cir. 1989). An
award should be vacated for manifest disregéattie lawwhere “(1) the arbitrators knew of a
governing legal principle yet refused to apply it or ignored it altogethdr( the law ignored
by the arbitrators was well defined, explicit, and clearly applicable tcatbe"cWallace v.
Buttar, 378 F.3d 182, 189 (2d Cir. 2004). As noted above, when a court reviews an arbitration
award for manifest disregard of the law, such review “is highly defereatiak arbitrators, and
relief on such a claim is therefore rdr&STMicroelectronics648 F.3d at 78 (internal quotation
marks omitted).“The arbitrator’s rationale for an award need not be explained, and the award
should be confirmed if a ground for the arbitrator’s decision can be inferredHeofacts of the
case.” D.H. Blair & Co., 462 F.3d at 110 (internal quotation marks omitte&gignificantly,
“mere demonstratiothat an arbitration panel made the wrong call on thedi@®s not show
manifest disregardhe award should be enforced if there zagely colorable justificatiorior
the outcome reachedTelenor Mobile Commc’ns AS v. Storm L1584 F.3d 396, 407 (2d Cir.
2009) (internal quotation marksd alteratioromitted).

The Kleinscontendhat the panedxceeded its powers and acted in manifest disregard of
the law when it imposed personal liability on them individually and when it awarded $icth mi
with respect to KLG and SunriseKléins Opp’n 37-39). Where an arbitration clause is
broad,” however, “arbitrators have the discretion to order remedies they detappmogriate,
so long as they do not exceed the powentgto them by the contract itselfBanco de

Seguros del Estado v. Mut. Marine Office, 113¢l4 F.3d 255, 262 (2d Cir. 2003n this case,
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the scope of the panel’s authontgas broad, reaching “[a]ny controversy or claimiagout of
or relatingto” the agreements. (Leviev Aff. Ex. 2 8 8.8; Ex. 58 11.11; Ex. 10 § 11.14; Ex. 18).
And while the individuaKleins themselveghamely, Martin Klein, Abraham David Klein,
Moishe Klein, and Malka Kleinyere notsignatories to the KLG and Sunrise agreements, they
were signatories to the JKD agreement and allawedrbitrators to decide all three disputes
tandem. (Leviev Aff. Ex. 2 at 17; Ex. 16 1 13). Moreover, the JKD Rights Agreement required
the various Klein family members to “promptly comply with any instructioagarding the
buyout provisions (Leviev Aff. Ex. 2 88 2.2.1, 2.4), ahd panel had a basis to extend those
provisions to the KLG and Sunrise agreeméetsausgas Martin Klein acknowledged, the same
buyout valuation procedures were extended to each of the various agreements and lbdtause a
agreements were being arbitrated together. (Leviev Reply Aff.,Ext.1328-29).

On top of thatthe Klein family members explicitly invoked their ability to buy out
LGC'’s interests in alhree companies(Leviev Aff. Ex. 42,at22-23 (detailing several of these
instances)).See, e.gE.G.L. Gem Lab Ltd. v. Gem Quality Inst., Iido, 97-CV-7102(LAK),
1998 WL 314767, at *3 (S.D.N.Y. June 15, 1998) (“[A] nonsignatorgn agreement containing
an arbitration clause may be compelled to arbitrate with a signatory wherengignatory
knowingly accepts benefits derived directly from the agreement.”). than&leins “participated
voluntarily and actively in the arbitian process” for all three agreemeatsd, in doing so,
waived any right to object to the imposition of personal liabil®vozdenovic v. United Air
Lines, Inc, 933 F.2d 1100, 1103 (2d Cir. 1994¢eHalley Optical Corp. v. Jagar Int'| Mktg.
Corp, 752 F. Supp. 638, 639-40 (S.D.N.Y. 1990) (finding waiver where a party participated in
proceedings, lest the party “participate in an arbitration, with the assutiaat if it loses it may

later challenge whether it had ever agreed to arbitration”). For exaimpléleinsexplicitly
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agred to arbitrateall three disputes togethafter LGC’s amended Statement of Claim alleged

that itwas “entitled to redeem its interests in JKD LLC, KLG and Sunrise” and thaigks

should be awarded “jointly and severdllfLeviev Aff. Ex. 15 1 62, 75-76, 169-70; Ex. 16

1 13) In the sameein,the Kleins’response pleading both listed each of the individual Kleins

as respondents and acknowledged that the three disputes — including those concerning KLG and
Sunrise —were within the panel's purview. (Leviev Aff. Ex. 15 § 1; Ex. 16 1 1, 13).

In fact,the Kleinswaited until after the arbitration hearing was ovlirgi object to the
imposition of personal liabilityor to the prospect thereof)Leviev Aff. Ex. 43,at 2223). Itis
well settled that “[f]ailing to maintain an objection to the arbitrator’s jurisdiction tiirout
arbitration . . . and participating beyond disputing arbitrability, such as engagirsgovery,
testifying, and submitting papers oretimerits of the underlying dispute, may evidence waiver.”
iPayment, Inc. v. 1st Americard, In&lo. 15CV-1904 (AT), 2016 WL 1544736, at *4
(S.D.N.Y. Mar. 25, 2016)Compare Merrill Lynch & Co. v. Optibase, LtiNp. 3-CV-4191
(LTS), 2003 WL 21507322, at *3 (S.D.N.Y. June 30, 2003) (finduagver where gparty
“affirmatively sought adjudication of the merits of [the] claims in the arbitnalrh”), with
Dedon GmbH v. Janus et Clgp. 10CV-4541(CM), 2010 WL 4227309, at *7 (S.D.N.Y. Oct.
19, 2010) (finding no waiver wheegparty contested arbitrabilit{ffjrom its first submission . . .
to its last). It follows thatthe panel’s decision to extefidbility to the Kleins individually
cannot be second guess&ke, e.gGvozdenovic933 F.2cat 1103 (finding intent for a non-
signatory to arbitrate where the partydaano objections to the arbitration proceeding,
participated in the arbitration, and failed to seek judicial intervention to halt tiv@&obn).

In re Arbitration Between Promotora de Navegacion, S.A. and Sea Containers3lid.

F. Supp. 2d 412 (S.D.N.Y. 2000Promotord), upon whichthe Kleinsrely (Kleins Opp’n 37),
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only confirms that conclusion. The awardAromotorg unlike theaward at issue hereas
“unclear as to the parties against whom the damages [we]re awatdedt”415. Thus, the
PromotoraCourt was not confronteds this Court is, with an arbitration panel’s explicit
decision to hold a nosignatory liable in an arbitration. Additially, the @urt there ultimately
foundthat the arbitratoreaderred in imposing liability on a specific company because the
company was “clearly . .nota signatory to the only contract underlying the disfai issue”;
nobody representing the company had signed any pleadings or documents in tine case;
company’s liability was “never submittelariefed, or argued to the panel”; and the company’s
lack of participation in the arbitration meant that its motion to vacate was not “aldatoat
the apple.”ld. at 415, 417, 421.That is a far cry from this case because, as discussed above, the
Kleins actively participated in the arbitration with respect to all three agregndenived
benefitsunderall three agreements, and for all intents and pugses— explicitly consented to
a decision holding them personally liable. To altbmto challenge the award because the
panel took them up on that would inddexla second bite at the apple.

Nor, finally, is there a basis to disturb the award because the panel aw&@Geki0
million with respect to KLG and Sunris€Kleins' Opp’n 38-39). To be sure, the KLG and
Sunrise agreemengxplicitly provided only for dissolution, not a buyouKlgin Decl Exs.15-
16). But fashioning a buyout — instead of a dissolution — for KLG and Sunrise was within the
scope of the arbitrators’ authority decide“[a]ny controversy or claim arising out of or relating
to” their agreements. (Leviev Aff. Ex. 2 8 8.8; Ex. 5§ 11.11; Ex. 10 § 11.14; Ex. 18). Indeed,
when the parties submitted the KLG and Sunrise disagreements to the parehpogieredhe
panel to decide how to resolve the disputésd becauséMartin Klein explicitly agreedo the

buyout proceduréhatvaluedall three ventureggether the panel cannot be said to have acted

31



outside its powers bgrediting his testimongndabiding by the partiegreferred separation
method. Leviev Aff. Ex. 13 1 1; Leviev Reply Aff. Ex. 3, at 1728-29) any eventthe Kleins
cite no authority for theiclaim that mandating a buyout exceetlegl panel’s powers, let alone
that the decision wadevoid of “a barely colorable justificationKolel, 729 F.3d at 103-04.
CONCLUSION

For the reasons stated abo&C'’s petiion to confirm the arbitration award is
GRANTED, and the Kleins’ motions to remand the state case, to dismiss tha teder, and to
vacate the award are DENIED.0 reach that result is not to say that the conduct of the
arbitrators (or the parties) this case was exemplanAs noted abovdpr exampletheKleins’
allegations regarding Bronner with respecto his criminal convictionhis relationships with
LGC and its appointed arbitrator, and his lésmrentirely forthcoming disclosures algat all
— are troubling, and the Court migheell nothave reached the same conclusions if it were
deciding the mattedte novoor in the first instanceln light of the substantial deference owed to
the arbitrators, the Kleins’ own conduct throughout the arbitration proceedings, dacktbé
cognizable evidence supporting vacatur, however, the award must be confirmed.

SO ORDERED.
Date February 16, 2017 d& £ %/;

New York, New York Uﬂ_ESSE WRMAN

nited States District Judge
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