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RUBEN AN, :
Plaintiff,:
-against- : 16 Civ. 5381 (LGS)
THE CITY OF NEW YORK, : OPINION AND ORDER
Defendant.
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:

Plaintiff Ruben An moves for leave to filen amended complaint pursuant to Federal
Rule of Civil Procedure 15(a)(2). The Propogedended Complaint (the “Complaint”) alleges
Defendant City of New York (the “City”) has an unconstitutional policy of permitting NYPD
officers to interfere with indiduals who record them performitteir official duties in public.
For the following reasons, ¢hmotion is granted.
l. BACKGROUND

Familiarity with the allegations in theiiial complaint, including those regarding
Plaintiff's arrest and the pecedural history, is assume&ee An v. City of New Yoiko. 16 Civ.
5381, 2017 WL 455434, --- F. Supp. 3d ---- (S.D.N.Y. Feb. 2, 2017). The following is based on
the Complaint, and all factual alleégms are assumed to be true.

A. Plaintiff's Recording Activity and Arrest

Plaintiff “regularly record[spolice officers conducting theafficial duties in public.”
He is also involved “with civigroups that organize their members to observe and film police
officers in public” and ha%aught community trainingen filming police officers.”

On July 28, 2014, Plaintiff began to film €& NYPD officers talkingo an individual on

a sidewalk in Manhattan. The officers thereated Plaintiff, whavas also standing on the

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2016cv05381/460037/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2016cv05381/460037/41/
https://dockets.justia.com/

sidewalk, and he was charged with four cewftviolating state l&. Two counts were
dismissed before trial, and in July 2015, a jury acquitted him of the wthecounts. None of
the NYPD officers involved in Plaiifts arrest were disciplined faheir treatment of Plaintiff.

Due to the arrest, Plaintiff did not record any police interactions for several months and
then began to record “only rarely” until the corsstn of his trial. Plaintiff “gradually resumed”
recording after his trial and nowgcords “usually at least twaries per month.” However, he
records less frequently than before his arresaibgse he “fears future pretextual arrests and
prosecution” for recording police officers. His “ongoing filming of publudice activity” will
“frequently bring him into contact with police aférs in scenarios similar to the interaction he
observed” the day he was arrested.

B. The FINEST Message andther Alleged Incidents

In August 2014, the NYPD issued a documeméferred to as a FINEST Message -- that
addresses “Recording of Police Action by the Publitstates, “Members of the service are
reminded that members of the public are liggalowed to recordby video, audio, or
photography) police interactions. @se interactions ingtle arrest and other situations.” The
Message prohibits NYPD officers fro“interfer[ing] with a person’sise of recording devices to
record police interactions” and states thatentional interferenceuch as blocking or
obstructing cameras or orderingtherson to cease . . . violates the First Amendment.” The
Complaint alleges that the City has “not inggtaliany training, monitang, or supervision to
ensure that officers comply with” the FINEST Message.

The Complaint further alleges that as a restthe City’s failure tarain or supervise,
NYPD officers routinely arrest dhreaten to arrest individualgho record police activity. In

support, the Complaint cites 47 lavits filed in the United Statd3istrict Court for the Eastern



and Southern Districts of New York betweabe years 2012 and 2016, as well as a few lawsuits
before 2012, in which the plaintiff alleged tlint or she was arrestedhile recording NYPD
officers or that the officers interfered withethecording. The Compid also cites 18 news
articles published during the same time periodyalas a couple artickepublished earlier, that
concern allegations of policeterfering with indivduals who record officers in public. The
Complaint alleges that “these examples reprtesely a small fraction ofthe actual number of
recent instances” in which NYPD officers haveenfered with the First Amendment rights of
individuals recorahg police activity.

The New York City Civilian Complaint Reew Board (“CCRB”), which investigates
complaints against NYPD officers, found that 2filly investigated complaints” decided in
2014 and 2015 contained “one or more allegatiornmbte interference witkivilian recording
of police activity; search of a device for a regogdof police activity; delton of a recording of
police activity; and/or damage to or destron of the recording device.” In 2016, CCRB
received at least 77 reports containing allegatadredficers interfering with recordings; it also
received 23 allegations relating to “unlawful sdeof an electronic device” and 10 allegations
relating to “deleting electroaiinformation off a device.”

Based on reports of police interference, @&RB in or before October 2016 decided to
prepare an “Issue-Based Report,” which it ctdbs “bystander report. The CCRB qualifies its
Issue-Based Reports as follows: “The CCRB’s stigation of complaints and data analysis
sometimes reveals problems that go beyond spexifscof misconduct and suggest the need for
a change in police department policy, proceduresraining. When this occurs, the board
notifies the police commissioner and recommesgalstions.” The CCRB indicated that it

expected to issue the bystander report by theo€B816. As of the date of Plaintiff’'s motion,



the report had not been released.
I. STANDARD

“Leave to amend should be ‘freely give[n]..when justice so requires,” Fed. R. Civ. P.
15(a)(2), but should generally be denied in instances of futility . United States ex rel. Ladas
v. Exelis, Inc.824 F.3d 16, 28 (2d Cir. 2016) (some intd quotation marks omitted). “A
proposed amendment to a complaint is futile witeould not withstand a motion to dismiss.”
F5 Capital v. Pappas356 F.3d 61, 89 (2d Cir. 2017) (internal quotation marks omitted).

The City argues the Complaint could not withstand a motion to dismiss pursuant to Rule
12(b)(1) for lack of standing and Rule 12(b)(6) fiture to state a claimln deciding either
such motion, a court accepts as true all cbmplaint’s factual allgations and draws all
reasonable inferencestime plaintiff's favor. See Tr. of Upstate N.Y. Eng’'rs Pension Fund v. Ivy
Asset Mgmt.843 F.3d 561, 566 (2d Cir. 2016) (stating standard for Rule 12(b)(6) motion and
noting the “same standards apply to dismisialtack of standingunder Rule 12(b)(1)).
1. DISCUSSION

A. Standing to Seek Injunctive Relief

The Complaint adequately alleges that Rifiihas standing to seek injunctive relief.
“[S]tanding is a federal jurisdictional question detaing the power of theourt to entertain the
suit.” Cacchillo v. Insmed, Inc638 F.3d 401, 404 (2d Cir. 201(nternal quotation marks
omitted). “To satisfy this jurisdictional requirement, (1) the plaintiff must have suffered an
injury-in-fact; (2) there must b& causal connection between thigry and the conduct at issue;
and (3) the injury must be likely twe redressed by a favorable decisioNitosia v.
Amazon.com, Inc834 F.3d 220, 239 (2d Cir. 2016) (internal quotation marks omited);

Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992). Wheseking injunctive relief



against a municipality, a plaiffthas standing only if he camérry the burden of establishing
that ‘he has sustained or is immegeily in danger of sustaining somiieect injury as the result of
the challenged official conduct.’Shain v. Ellison356 F.3d 211, 215 (2d Cir. 2004) (quoting
City of Los Angeles v. Lyor#61 U.S. 95, 101-102 (1983)). Thexjuires a plaintiff to show
“both [1] a likelihood of future harm and [2] the existence of an official palicits equivalent.”
Id. at 216 (emphasis omitted) (citihgons 461 U.S. at 105-106).
1. Official Policy or Its Equivalent

The Complaint plausibly alleges the existence of an official policy or its equivalent for
purposes of standing. “A municipal policy mag pronounced or tacihd reflected in either
action or inaction.”Cash v. Cty. of Erieg654 F.3d 324, 334 (2d Cir. 20{1(addressing municipal
liability under 42 U.S.C. § 1983 amdionell v. Department of Social Services of City of New
York 436 U.S. 658 (1978)). “In the latter respectity’s policy of ina¢ion in light of notice
that its program will cause constitutional violations is the functional equivalent of a decision by
the city itself to violate the Constitutionld. (quotingConnick v. Thompse63 U.S. 51, 61
(2011)). “[W]here a policymaking official exhibitdeliberate indifference to constitutional
deprivations caused by subordinates, suchthigasfficial’s inaction constitutes a deliberate
choice, that acquiescence maypoeperly thought of as a city fioy or custom” for purposes of
§ 1983. Id. (quotingAmnesty Am. v. Town of W. HartfpB61 F.3d 113, 126 (2d Cir. 2004)
(Sotomayor, J.))see also Wray v. City of New Ypdo0 F.3d 189, 195 (2d Cir. 2007) (“The
failure to train or supervise city employees may constitute an official policy or custom if the
failure amounts to ‘deliberate indifference’ tethghts of those with whom the city employees

interact.”).



The parties dispute whether aipltiff establishes an officigdolicy or its equivalent for
purposes of standing undghainandLyonsby showing a policy or custom for purposes of
stating a § 1983 claim for municipal liability unddonell. The Court agrees with the district
courts that have appliddonell and its progeny when evaluatindpether a plaintiff has alleged
an official policy or its equivalerfor purposes of conferring standin§ee An2017 WL
455434, at *3 n.1 (citingattle v. City of New YoriNo. 11 Civ. 3599, 2012 WL 112242, at *4
(S.D.N.Y. Jan. 12, 20125guilar v. Immigration & Customs Enf't Div. of the U.S. Dep’t of
Homeland Se¢811 F. Supp. 2d 803, 828 (S.D.N.Y. 2011But seeMaclssac v. Town of
Poughkeepsie/70 F.Supp.2d 587, 597, 601 (S.D.N.Y. 2011).SAainmade clear, an official
policy orits equivalenis required for standing. 356 F.3d at 216.

“[Dleliberate indifference is a stringent standafdault, requiring proof that a municipal
actor disregarded a known or obviaumsequence of his actionConnick 563 U.S. at 61
(internal quotation marks omittedpeliberate indifference undefailure to train or supervise
theory has three requirements:

First, the plaintiff must show that a policymaker knows to a moral certainty that

her employees will confront a given stion. Second, the ghtiff must show

that the situation either presents thepayee with a difficult choice of the sort

that training or supervision will make ledificult or that there is a history of

employees mishandling the situation. Minahe plaintiff must show that the

wrong choice by the city employee wilefijuently cause the deprivation of a

citizen’s constitutional rights.

Jenkins v. City of New Yqr&78 F.3d 76, 94 (2d Cir. 2007) (internal quotation marks and
citations omitted)see Walker v. City of New Yo&74 F.2d 293, 297-98 (2d Cir. 1992).
“The operative inquiry is whether th[&cts demonstrate thtte policymaker’s

inaction was the result of conscious choice and not mere negligebasti 654 F.3d at

334 (internal quotation marks omitted). Astsuteliberate indifference may be inferred



where the need for more or better supeovisd protect against constitutional violations
was obvious, but the policymakiail[ed] to make meaningfudfforts to address the risk
of harm to plaintiffs.” Id. (internal quotation markand citations omitted).

The Complaint adequately alleges the equivadé an official poicy based on a failure
to supervise or train. The allegations satafjthree requirements for deliberate indifference
underWalker. First, the Complaint plaibly alleges that the Citynows to “a moral certainty”
that NYPD officers will confront individuals filming thenWalker, 974 F.2d at 297. The City
issued the FINEST Message, entitled “Recordih§olice Action by the Public,” that reminded
officers that the public may lelijarecord police interactions.

Second, the Complaint plausibly alleges admsbf employees mishandling the situation
in which an officer is being recorded. T@emplaint cites 47 law#s, 18 news reports and
hundreds of complaints to the CCRB involvinteghtions that NYPD officers arrested or
otherwise interfered with indiduals who were recording theim public. Further, the CCRB
concluded that complaints regarg police interactions in whicthe officer was being filmed
warranted an Issued-Based Report, a docuthenECRB produces if its investigation “reveals
problems that go beyond specific acts of miscondadtsuggest the need for a change in police
department policy, procedures, or training.” tiis stage of the litigain, these allegations
support the inference of a history of NYPD officers mishandling situations in which individuals
film police activities in public.See Edwards v. City of New YpNo. 14 Civ. 10058, 2015 WL
5052637, at *5 (S.D.N.Y. Aug. 27, 2015) (holding thattory of misconduct plausibly inferred
from “litany of sources” regarding allegedutality by Department of Corrections (“DOC”)
officers, which included 18 lawsuits, multiplews articles, a report by the United States

Attorney’s Office for the Soliern District of New Yorkand testimony by DOC Commissioner);



Bertuglia v. City of New Yorl839 F. Supp. 2d 703, 7339 (S.D.N.Y. 2012) (denying motion to
dismiss where the plaintiff cited over 15 casesiwifilar misconduct, as well as a state criminal
court opinion documenting miscondui the plaintiff's case, wikh “allow[ed] the [c]ourt to
draw the inference that thereadistory of [misconduct]”).

Third, the Complaint plausibly alleges tlihé “wrong choice” by a police officer will
“frequently” deprive an individdaof a constitutional rightWalker, 974 F.2d at 298. The
FINEST Message expressly warns officers thatigitional interference such as blocking or
obstructing cameras or ordering the person &se€e . . violates the First Amendment.”

The allegations regarding the numerous latgs news reports, complaints to the CCRB
between 2014 and 2016 and the CCRB’s decisiongpgpe the so-calledystander report” not
only support the inference that the City’s neednfiore or better superv@ to protect against
constitutional violations was obvious, they alspsort the inference that the City failed to make
meaningful efforts to addss the risk of harmSee Vann v. City of New Yol F.3d 1040,

1049 (2d Cir. 1995) (“An obvious need maydmmonstrated through proof of repeated
complaints of civil rights violations . . . ."Lash 654 F.3d at 334 (“[D]eliberate indifference
may be inferred where the need for more dtebesupervision to protéagainst constitutional
violations was obvious, but the lmymaker fail[ed] to make meamgful efforts to address the
risk of harm to plaintiffs.” (internal quoiah marks and citations omitted)). The City’s
argument that a plaintiff cannot rely on these sesibecause they contdiearsay is unavailing;
although this objection may prevail on summarggment, it does not on this Rule 12 motion.
See Osterhoudt v. City of New Y,axo. 10 Civ. 3173, 2012 WL 4481927, at *1 (E.D.N.Y. Sept.
27, 2012) (rejecting the defendan@igyument on a motion to digss that a plaintiff cannot

allege “deliberate indifference by pointing to atbemplaints and settlement agreements since



these papers contain unprowalegations” but observing thatich sources “would hardly
prevent summary judgment’gf. White v. City of New Yarklo. 13 Civ. 7421, 2015 WL
4601121, at *8 (S.D.N.Y. July 31, 2015) (“Couniave taken into account the existence of
similar lawsuits when deciding whetheplaintiff has adequately alleged/Aanell claim.”).
Accordingly, the Complaint plausibly allegesnanicipal policy based on a failure to supervise
or train.

The City argues that Plaintiff lacks stangliin light of the FINEST Message, which it
contends is a constitutionally-adequatfcial policy. In support, it cite€urtis v. City of New
Haven 726 F.2d 65 (2d Cir. 1984). In that case, 8®econd Circuit cited the Supreme Court’s
observation irLyonsthat a plaintiff who sought injunctivelief against a municipality relating
to chokeholds by police “would hayad to allege that he wouldveanother encounter with the
police” and “either thaall [of the municipality’s] police officeralwayschoke citizens with
whom they have an encounter or that the citleoed or authorized ifgolice officers to act in
that manner.”ld. at 67 (citingLyons 461 U.S. at 105-06). The Second Circuit held that because
the defendant municipality’s “Genal Orders” in that case did not “order or authorize police
officers to act the way the juries found thay did,” the plaintiff lacked standindd. The City
reasons that Plaintiff cannolege standing because the FINE€&€ssage did not authorize the
NYPD officers to arredPlaintiff in July 2014 solely forecording a police interaction.

NeitherCurtis nor Lyonsstands for the proposition thaphintiff is foreclosed from
alleging standing whenever the municipahigs a written policy that is constitutionally
adequate. As subsequent cases make cleamricipal policy” may be found “[w]here a city’s
official policy is constitutionalbut the city causes its employees to apply it unconstitutionally.”

Amnesty Am.361 F.3d at 126. “Such circumstances may be found, for example, where the city



is aware that its policy may be unconstitutionalpplied by inadequately trained employees but
the city consciously chooses rottrain them . . . .”Id. (citing City of Canton v. Harris489
U.S. 378, 387 (1989)). Importantly, a meipality’s policy of inaction may satisfiyyons
because it is tantamount to authorizing, albeibugh acquiescence, the subordinates’ conduct.
See Cash654 F.3d at 324 (“where a policymaking oféicexhibits deliberate indifference to
constitutional deprivations caused by subordinatesh that the official’s inaction constitutes a
deliberate choice, that acquiescence may be dyoiperught of as a city policy or custom” under
8 1983 (quotindAmnesty Am361 F.3d at 126)). The Complatherefore has adequately
alleged an official polig or its equivalent.See Shain356 F.3d at 215.

2. Likelihood of Future Harm

The Complaint adequately aljes the likelihood of futurkearm. A future harm is
sufficiently likely if “[tlhe injury or threat ofnjury” is “both real andmmediate, not conjectural
or hypothetical.” Shain 356 F.3d at 215 (internal quotationnk&omitted). “[P]ast exposure to
illegal conduct does not in itself show a presené @ascontroversy regarding injunctive relief . .
..” Lyons 461 U.S. at 102. A plaintiff must show Safficient likelihood that he [or she] will
again be wronged in a similar wayMarcavage v. City of New Yqr&89 F.3d 98, 103 (2d Cir.
2012) (quoting.yons 461 U.S. at 111).

Contrary to the City’s argument, Plaintiff dorot solely rely on thallegations regarding
his prior arrest to show a sufficient likelihood that he will be wronged in a similar way. Rather,
the Complaint alleges that Plaintiff continuedibm public police activity about twice per month
and that this conduct will bring him into contaath police officers. Given the adequately
pleaded municipal policy, the Complaint allege®al and immediate possibility that an NYPD

officer will arrest Plaintiff or otherwise interfergth his ability to recad police activity in the

10



future.

This case is distinguishable frdogonsandShain Unlike the plaintiffs in those cases,
Plaintiff's “risk of future injury does not gend on his being arrested for unlawful conduct and
so he cannot avoid that injury by following the lawtloyd v. City of New York83 F.R.D. 153,
169-70 (S.D.N.Y. 2012keeMaclssa¢ 770 F. Supp. 2d at 601 (observing that courts have held
that “plaintiffs had standing to sue for injdive relief in part becae their likelihood of
suffering the same harm again did not depend on them willfully breaking the law”).

Consequently, the Complaint adequatélgges an official policy and likelihood of
future harm necessary to confer standing teyeiinjunctive relief. For the same reason, the
Complaint adequately alleges starglto pursue declaratory reliekee Peck v. Baldwinsville
Cent. Sch. Dist351 F. App’x 477, 479 (2d Cir. 200@gummary order) (observing thagons
andShaingovern whether plaintiff has stding to pursue deatatory relief);Nicholas v. City of
New YorkNo. 15 Civ. 9592, 2017 WL 766905, at *9 (S.DYNFeb. 27, 2017) (holding plaintiff
has standing to pursue injunctigad equitable relief where he has alleged an ongoing practice or
custom by the defendants and threat of future harm).

B. The City’s Remaining Arguments

The City makes three additional arguments in opposition to Plaintiff's motion. None is
persuasive. First, the Cigrgues, without citation to arauthority, that the request for
injunctive relief is not actionable because it is@hea command to obey the law. At this stage
of the litigation, however, the Cityshallenge to the scope of anyunctive relief is premature.
See Aguilar811 F. Supp. 2d at 829 (“Whether the plaintiffs will eventually be able to obtain any
injunctive relief, and what the gpe of that relief would be, @issues that must await the

development of the evidence.T) re Marsh Erisa Litig. No. 04 Civ. 8157, 2006 WL 3706169,

11



at *4 (S.D.N.Y. Dec. 14, 2006) (“[A]t the pleadistpge, the Court withot foreclose the later
possibility of more narrowly teored injunctive relief. Plaitiffs have met the pleading
requirements of Federal Rule of Civil Procesl8(a) by giving Defendasisufficient notice that
they seek injunctive relief pertaining ttoe allegations of the Complaint.”).

Second, the City argues thaettlaim for declaratory relieshould be dismissed because
the “entirety of the dispute” is based on the R8yarrest, and that daratory relief is
inappropriate where only paacts are involvedSee Chiste v. Hotels.com L.P56 F.Supp.2d
382, 407 (S.D.N.Y. 2010) (noting tleeis “no basis for declaratorelief where only past acts
are involved” (internal quotation marks omitted)). This misreads the Complaint, which alleges
that Plaintiff continues to recogblice and, as a resulf the City’s policy réating to its failure
to train or supervise NYPD officgrthe officers are likely to intiere with his recording in the
future. These allegations are sufficient on this motion.

Third, the City argues that the Complaint fadsstate a claim becaugdails to allege
adequately the existenceant official policy undeMonell. However, for the reasons stated
above, the Complaint’s allegatioase sufficient under a failure tmin or supervise theory.

V. CONCLUSION

For the foregoing reasons, Plaintiff's motiom feave to file a First Amended Complaint
in the form of the Proposed Aanded Complaint is GRANTED.

The Clerk of Court is directed tose the motion at Docket No. 33.

Dated: June 1, 2017
New York, New York

7//4/)%

LORl(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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