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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________ X
J. DARIUS BIKOFF,
Plaintiff,
-V- No. 16 CV 5478-LTS-SDA
JAMES DOWLING and PASTIME,
Defendants.
_______________________________________________________ X

MEMORANDUM OPINION & ORDER

Plaintiff J. Darius Bikoff brings ik action against Defendants James Dowling
and Pastime asserting claims for common lawdrand violation of New York General Business
Law 8§ 349. Defendants now move pursuant tdeff@ Rule of Civil Pocedure 56 for summary
judgment dismissing Plaintiff's claims. (Docketm®smo. 28.) The Court has jurisdiction of this
action pursuant to 28 U.S.C. § 1332. T has carefully coidered the parties’
submissions in connection with the instargtion practice and, for the following reasons,

Defendants’ motion for summary judgmengrainted and the Complaint is dismissed.

BACKGROUND
Unless otherwise indicatedetfollowing facts are undisputédPlaintiff J.
Darius Bikoff is a collector of antique luxury wehes. (Docket entngo. 31, Def. 56.1 St. T 1;

docket entry no. 34, Pl. Resp. 1 Defendant Dowling is the owner of Pastime, a business that

1 Facts characterized as undisputed ardiftithas such in the parties’ statements
pursuant to S.D.N.Y. Local @i Rule 56.1 or drawn from @dence as to which there has
been no contrary, non-conclusory factual pnoff€itations to tk parties’ respective
Local Civil Rule 56.1 Statements (“Def. 561" or “Pl. 56.1 St.”) incorporate by
reference the parties’ citationsuaderlying evidentiary submissions.

BIKOFF - MSJDOCX VERSIONAUGUSTZ20,2018 1

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2016cv05478/460166/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2016cv05478/460166/44/
https://dockets.justia.com/

sells vintage watches, and the operator efwiebsite www.ukwatches.com. (Docket entry no.
34, Pl. 56.1 St. 11 5-6.) Dowlingg@arly attends watch fairs the United States, and also
writes books and articles abadihtage watches._(Id. 11 8, 11Between April 2012 and August
2013, Bikoff purchased several collectible wegs from Defendants, including the Rolex
Submariner Watch, the IWC Bund Watch, thdeRkdrl ektite GEV Watch, and the Rolex Ludion
Watch? (Def. 56.1 St. § 3; PI. Resp. 1 3.) Bikaffserts that, at the time Dowling sold Bikoff
each of these four watches, Dowling made various representations regarding the original
condition, provenance, authenticity, and valuéhefwatch and its parts. (PIl. 56.1 St. 11 14-17,
20-22, 31-34, 44-48, 55-58.) Bikoff claims hé&ed on Dowling’s representations when he
made the decision to purchase each watch.f{I@9, 42, 53, 64.) Bikoff asserts that he later
discovered, through consultation with third pastihat the represenitans made by Dowling

were false. (Id. 196-28, 37-41, 51-52, 61-63.)

DISCUSSION
Summary judgment will be gnted in favor of a moving party where “the movant
shows that there is no genuine dispute as taratgrial fact and the mvant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). Correspondingly, summary judgment will
be entered “against a party who fails to makbanéng sufficient to estatsih the existence of an
element essential to that party’s case, and on which that party will bear the burden of proof at

trial.” CelotexCorp. v. Catrett, 477 U.S. 317, 322 (1988&)Jthough the court must draw all

factual inferences in favor of the nonmoving party, the nonmoving party “must do more than

simply show that there is somgetaphysical doubt as to the terdal facts . . . [T]he nonmoving

2 In his opposition to Defendants’ motiorr fummary judgment, Bikoff withdrew his
fraud claim as to a fifth watch, called thedbr Shayetet Watch(See docket entry no.
35, Opp. at 4 n.3.)
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party must come forward with specific fachowing that there is a genuine issue for

trial.” Caldarola v. Calabres298 F.3d 156, 160 (2d Cir. 2002) (quotiatsushita Elec. Indus.

Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)).

Common Law Fraud

To succeed on a fraud claim under New Ylark, a plaintiff must demonstrate:
“(1) a misrepresentation or ossion of material fact; (2) whidhe defendant knew to be false;
(3) which the defendant made with the iitten of inducing relnce; (4) upon which the

plaintiff reasonably relied; and®hich caused injury to the pfdiff.” Wynn v. AC Rochester,

273 F.3d 153, 156 (2d Cir. 2001) (citing Lama Hio¢dCo. v. Smith Barney, Inc., 88 N.Y.2d

413, 421 (1996)). Each element of a fraudnelenust be proven by clear and convincing

evidence._Century Pac., Inc. v. Hilton Hotels CaB@8 F. Supp. 2d 206, 219 (S.D.N.Y. 2007).

“This evidentiary standard demands a high oalgaroof and forbids the awarding of relief

whenever the evidence is loose, equivocaamtradictory.” _Abrahamv. UPC Constr. Co., 638

N.Y.S.2d 11, 13 (1996) (internal giations and citations omitted).

Defendants argue, among other thingat Bikoff has failed to adduce any
evidence that Dowling knew his statements tddige at the time they were made. Bikoff
responds that such an intent can be infefn@a Dowling’s “standing in the vintage watch
market and his experience as a watch dealewedisas a “pattern ofonduct” where “at least
three watches that Dowling claimed were ctatgly original were later found to have
replacement or counterfeit parts.” (Opp. at 1Bikoff also argues thddowling’s intent to
defraud can be inferred from a motive to profit from the watch s@ldsat 15-16.)

Bikoff's arguments are unpersuasive. Ewadter construing the evidence in the

light most favorable to Bikoff, the Court determas that, on the basis of the current record, a
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reasonable fact finder could nminclude that Dowling knewis statements regarding the
condition, provenance, authenticity, and value efgtibject watches to be false. Although it is
undisputed that Dowling regulgrattends watch fairs and ites books and articles about

vintage watches (PI. 56.1 St. 11 8, 11), his digeeis at best equbcal evidence of any
knowledge that the watches sold to Bikoff werauthentic or lacked a certain provenance.
Even assuming that Bikoff could prove that Dioy made the alleged misrepresentations, and
that Dowling’s statements were objectively faldmse facts alone are insufficient to support a
reasonable inference that Dowling had the retuistent to defraud Bikoff at the time the
alleged misrepresentations were made. The same is true of Bikoff's argument that Dowling had
motive and opportunity to defraudi®iff. On the basis of the current record, Dowling’s motives
are indistinguishable from those of an ordinsajesperson, which is gerally insufficient to

establish a motive to commitaind. See Landesbank Baden-Wurttemberg v. Goldman Sachs &

Co., 478 Fed. App’x 679, 681 (2d Cir. 2012) (dissmg complaint where plaintiff did not
ascribe to defendants “any particular mofimecommitting fraud beyond a general profit motive
common to all corporations, which does not s@ffi). Because Bikoff has failed to make a
showing sufficient to establish that Dowling knais statements were false, Bikoff’'s fraud

claims are accordingly dismissed.

New York General Business Law § 349

A plaintiff challengingan act or practice under Nefork General Business Law
section 349 must show tha{l) defendant engaged in a consumer-oriented act, (2) that the
consumer-oriented act was misleadin a material way, and (3) thataintiff consequently

suffered injury.” _GTFEM, Inc. v. Solid Clothing, Inc., 215 F. Supp. 2d 273, 301-302 (S.D.N.Y.

2002). Bikoff argues that Dowling is engaged¢onsumer-oriented activities because he
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represents himself as an authority on vintagéches and makes vintage watches available to
other consumers through his website. (OpRla22.) The alleged misrepresentations here,
however, are unique to each watch and were allggeade during the course of private, in-

person transactions. Although Bikoff argues thase same watches were offered on Dowling’s
website and similar false represditas have been made to others with respect to those watches,
Bikoff proffers no evidence to support his asiseis. Accordingly, Bikoff's deceptive practices

claim pursuant to section 349 is dismissed.

CONCLUSION
For the foregoing reasons, Defendants’ motion for summary judgment is granted
and the Complaint is dismissed. This Memorandum Opinion and Order resolves docket entry no.
28. The Clerk of Court is respectfully requediménter judgment accordingly and to close this

case.

SOORDERED.

Dated: New York, New York
August20,2018

& LauraTaylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge

BIKOFF - MSJDOCX VERSIONAUGUSTZ20,2018 5



