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MIRIAM MENDEZ, et al.,
Plaintiffs, 16-CV-05562 (SN)

_against- OPINION & ORDER

K&Y PEACE CORP., et al.,

Defendants.

SARAH NETBURN, United States M agistrate Judge:

WhenPlaintiffs began this litigation, theglaimedthat Defendants K&Y Peace Corp.,
Sun Mi Chi, Kwan Chi, and Kyung H. Song employed them and violated provisions of the New
York Labor Law (“NYLL") and Fair Labor Standards Act (“FLSA”) duritigat employment
SeeThird Am. Compl. (ECF No. 74). After Plaintiffs filed this action, Defendant Sded &n
answer and crosdaim, alleging thashe vas never an owner of K&Y Peace Corp. because
DefendantSun Mi Chi defrauded her into investingtire companySeeThird. Am. Answer
(ECF No. 75). Plaintiffs later dismissed their claims against Defendeugt SeeStip. Dismiss.
(ECF No. 113).

Discoveryhas closed. Before the case may proceed to trial, the Court must decide two
motions? First, Defendants Sun Mi Chi and Kwan Chi (the “Chi Defendants”) have moved to
dismiss Defendant Song’s claims, arguing that the Court does not have supplenmisdietiur

over her crossiaims? Second Plaintiffs have moved under Fed. R. Civ. P. 21 to sever their

! The parties consented to the Court’s jurisdiction in October ZH&ECF No. 24.

2 Defendant K&Y Peace Corp. currently has no representation and may notgazse SeeECF No.
102.
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claims from Defendant Song’s cross-claims or, in the alternative, to bduteatrial under Fed.
R. Civ. P. 42SeeECF No. 184. The motion to dismiss the claims due to a lack of supplemental
jurisdiction is DENIED. Plaintiffs’ motion teever Defendant Song’s crodsimsis
GRANTED.
DISCUSSION

Motion to Dismiss

The Chi Defendants make two arguments in favor of dismissing Defendant Sasg's cr
claims. First, they argue that the Court never had supplemental jurisdictiomegkims. In
the alternative, they urge the Court to exercise its discretion to declinersepfaéjurisdiction
over the state law claimSeeECF No. 192. Neither argument is persuasive. The Court has
supplemental jurisdiction over the cradaims because they shared a nucleus of fact with the
wage and hour claims at the time of filifgven though the federal claims against Defendant
Song have now been dismissed, the traditional values of judicial economy, conveniemess fair
and comity weigh in favor of retaining supplemental jurisdiction.

The Court would not hav&ubjectmatterjurisdiction to hear Defendant Songss
claimsif they had been raised an independent complaifthey ariseunder state layandthey
are brought against defendants who reside in her home state. There is, theodfxuteral
guestion or diversity jurisdictiorsee28 U.S.C§§ 1331, 1332.But the Court does have
jurisdiction over Plaintiffs’ claims arising under the FLSA, dederal courts may exercise
supplemental jurisdiction over state law claims “that are so related to claims inidmevathin
such original jurisdiction that they form part of the same case tros@nsy under Article Il of
the United States Constitution.” 28 U.S.C. § 136&#te law claims form part of the same case

or controversy as federal claims when they “derive from a common nuclepsratioe fact.”



Shabhriar v. Smith & Wollensky Restaurant Group, Inc., 659 F.3d 234, 245 (2d Cir. 2011)

(quotingBriarpatch Ltd. v. Phoenix Pictures, In873 F.3d 296, 308 (2d Cir. 2004)).

The Chi Defendants argue that the crossmsdo not arise from the same nucleus as the
wage and hour claims becausme of the evidentiary issues ovedaldow that Plaintiffs have
dismissed their claims against Defendant Song, that isBuiesubject matter jurisdiction is

determined at the time of filingeeln Touch Concepts v. Cellco P’ship, 949 F. Supp. 2d 447,

462 (S.D.N.Y. 2013) (“[F]ederal courts adhere to the precept that subject mastdiciion is
determined based on the circumstances at the time of filing.”) (citation omgged)so Grupo

Dataflux v. Atlas Global Group, L.P., 541 U.S. 567, 570-71 (2Q00&)is timeof-filing rule is

hornbook law (quite literally)) (citation omitted).Under that hornbook law, the Court has
supplemental jurisdiction because the evidentiary issues did oattiag time of filing.

Plaintiffs aleged that Defendant Song was liable for th&iBA claimsbecause she was an
owner with control over K&Y Peace Corp. Defendant Song’s defense was thaasnetin
fact an owner or operator due to the Chi Defendénatsd. That overlapf evidence gavthe

court supplemental jurisdictio®eeBLT Rest. Grp. LLC v. Tourondel, 855 F. Supp. 2d 4, 11

(S.D.N.Y. 2012) (finding court had supplemental jurisdiction because “all of the clagas a
from, and will invite substantial proof concerning, two broadsu@ historical fact”).

In the alternative, the Chi Defendants also argue that the Court shouldexsrcis
discretion to dismiss the supplemental claims. The Court may do so under fouistances:

The district courts may decline to exercise supplemental jurisdiction
over a claim under subsection (a) if—

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates over the claim or claims
over which the district court has original jurisdiction,



(3) the distrit court has dismissed all claims over which it has
original jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons
for declining jurisdiction.

28 U.S.C. § 1367(c). In determining whether to decline jurisdiction under dhesaf
exceptions, a district court shoulbddlancehe traditionafvalues of judicial economy,

convenience, fairness, and comiityYong Kui Chen vWAI ? Cafe Inc., et alNo. 10CV-7254

(JCF), 2017 WL 3311228, at *3 (S.D.N.Y. Aug. 2, 2017) (quokotari v. New York

Presbyterian Hospitat55 F.3d 118, 122 (2d Cir. 200@alterations omitted).

Because the FLSA claims against Defendant Song have been dismissed, the Court has
discretion to deny supplemental jurisdiction h&ee28 U.S.C. § 1367(c)(2). Nevhdlessthe
factors ofjudicial economy, convenience, fairness, and comity all weigh in favor of regaini
jurisdiction. After years of case management, the Court has developediarfgmiith
Defendant Song’s crosdaims. Moving her claims to statewrbwould waste this and the state-
court’s resources. It would also be inconvenient for the parties to interrigrnid2eit Song’s
trial-ready crosslaimsby movingthem to a separate court to proceed on a separate timeline.
There is no comity concern here, given that there is no substantial question afstate |
presentedand theChi Defendants havidentified no reasons to believe that it would be unfair
for them to defend themselves in this action. The Court will, thereforésugiscretion to
maintain supplemental jurisdiction over Defendant Song’s @iaass.

. Motion to Sever or Bifurcate

Plaintiffs move to sever Defendant Song’s claims under Rule 21 or, in the talerta

bifurcate the trial under Rule 42. For the sake of judicial economy and faifme&nart will

severthe triak.



The forms of relief that Plaintfaskfor are related but distinct. Rule 21 governs
“misjoinder and nonjoinder of parties” and provides, in part,dhgt‘claim against a party may
be severed and proceeded with separédtebd. R. Civ. P. 21. Rule 42 states, in part, that
“Court, in furtherance of convenience or to avoid prejudiceyhen separate trials will be
conducive to expedition and economy, may order a separate trial of any claim.” E@d. R
42(b). The distinction between these two rules isliifatcatedtrials usually will result in one
judgment, but severed claims become entirely independent awiibnseparate trialand
judgmentsSee9 Charles A. Wright & Arthur R. Miller, Federal Practice and Proceduret Civi
2d 8§ 2387 Moores Federal PracticeCivil § 21.06.

Despitethat distinction the relevant factors fateciding a motion to bifurcate are the

samefor a motion to seveSee e.qg, Amato v. City of Saratoga Springs, 170 F.3d 311, 316 (2d

Cir. 1999);New York v. Hendrickson Bros., In840 F.2d 1065 (2d Cir. 1988); Jeanty v.

County d Orange 379 F. Supp. 2d 533, 549 (S.D.N.Y. 2008)ose factors ar¢l) whether the

claims arise out of the same transaction or occurrence; (2) whether the clkserg gome
common questions of law or fact; (3) whether settlement of the claims ciajugtonomy
would be facilitated; (4) whether prejudice would be avoided; and (5) whetheediffer

witnesses and documentary proof are required for the separate Sagorris v. Northrop

Grumman Corp., 37 F. Supp. 2d 556, 580 (E.D.N.Y. 1999).

Severancés the appropriate path here. Plaintiffs and Defendant Satagiasno longer
arise out of the same events, and the factual issukB1ger overlapThere is also a significant
risk that Defendant Song’s cross-claims would unduly prejudice a jury’s deldrecdtihe wage

and hour claims, and vice versa. Thussbevering the claimghe Court willsimultaneously



promote judicial economyavoid juror confusion, and prevent undue prejudice to the Chi
Defendants.
CONCLUSION

Plaintiffs’ motion toseverthetrialsis GRANTED. Sun Mi Chi and Kwan Chi’s motion
to dismiss Defendant Song’s cradaims is DENIED.The Plantiffs and the Chi Defndants are
ORDERED to meet and confer and to file a joint status letter no latevWkdnesdayMay 29,
2019. That letter matindicate whether the parties are available to conduct a jury trial on these
wage and hour claims the week of July 15, 2019. If not, the parties shdiddte all dates of
availability in AugustOctober, 2019, and an estintengh of time for the trial. In addition,
Third-Party Plaintiff Song and the Chi Defendants @RDERED to meet and confer and to file
a joint status letter no later thsvednesdayMay 29, 2019. That letter nstiindicate all dates of
availability in AugustOctober, 2019, and an estiniengh of time for the trialThe letter
should also indicate whether the parties request a jury treabenchrial. If the parties cannot

submita joint letter for whatever reason, the Court will acaadtvidual letters.

£ M —

SARAH NETBURN
United States Magistrate Judge

SO ORDERED.

DATED: May 22, 2019
New York, New York
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