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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHRISTOPHER VARGAS
Plaintiff,
16-CV-5733 (JPO)
_V_
OPINION AND ORDER

THE ST. LUKE'SROOSEVELT
HOSPITAL CENTERet al,
Defendants.

J. PAUL OETKEN, District Judge:

Plaintiff Christopher Vargas brings this discrimination suit against his foemefoyer,
St. Luke’'sRoosevelt Hospital Center; its parent hospital system, Mount Sinai Health Systems,
Inc.; andhis former supervisor, Ricardo Mendoz&argas alleges discrimination in violation of
the Americans with Disabilities Act, 42 U.S.§8 12101-12213 ADA"); theNew York State
Human Rights Law, N.Y. Exec. Law 88 2%B7 (NYSHRL"); and the New York City Human
Rights Law, N.Y. City Admin. Code 88 8-101-13N{YCHRL"). Vargas also brings claims of
retaliation in violation of the NYCHRL and Title VIl of the Civilights Act of 1964, 42 U.S.C.
§ 2000e-5 (Title VII). Presently before the Court is Defendants’ motion for summary

judgment! For the reasons that follow,gBendantsmotion is grantedwith respect to Plaintiff's

1 SeeMotion for Summary Judgment, filed Jan. 25, 2018 (Dkt. No. 42) (“Not. Mot.”);
Declaration of Rory J. McEvoy, filed Jan. 25, 2018 (Dkt. No. 43) (“McEvoy | Decl.”);
Declaration of Ricardo Mendoza, filed Jan. 25, 2018 (Dkt. No. 44) (“Mendoza | Decl.”);
Declaration of Joseph Dawvis, filed Jan. 25, 2018 (Dkt. No. 45) (“Davis Decl.”); Defendangs’ Rul
56.1 Statement, filed Jan. 25, 2018 (Dkt. No. 46) (“Def. 56.1"); Memorandum of Law in Support
of Motion for Summary Judgment, filed Jan. 25, 2018 (Dkt. No. 47) (“Def. Mem.”); Rule 56.1
Counter-Statement, filed April 13, 2018 (Dkt. No. 52) (“PI. 56.1”); Memorandubaafin
Opposition to Summary Judgment, filed April 18, 2018 (Dkt. No. 57) (“Pl. Mem.”); Affirmation
of Melissa Mendoza, filed April 18, 2018 (Dkt. No. 61) (“Mendoza Aff.”); Declaration of
Christopher Vargas, filed April 19, 2018 (Dkt. No. 62) (“Vargas Decl.”); Declamaif Rory J.
McEvoy, filed May 2, 2018 (Dkt. No. 66) (“McEvoy Il Decl.”); Declaration of Ricardo
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federal claims and theonfederal claims are dismissed without prejudice
l. Background

The following facts are undisputestcept wheretherwise noted.

A. Vargas's Employment at the Hospital

Plaintiff Christopher Vargas was hired as a pane emergency medical technician
(“EMT") at theSt. Luke’s-Roosevelt Hospital Center (tthéospital”) in June 2014.(CV Tr. 7,
14). Maximo Sierra— a paramedic at the hospitalho is also the exusband of Vargas’
sister— provided Vargasresumeto the Hospital. (MS Tr6, 15,16). Specifically, Sierra
sent Vargas resume to Ricardo Mendoza, who is the Emergency Medical SerViaes))
operations manager at the hospital. (RM Tr. 7).

After Vargas began working at titospital, it was discovered that he was not permitted
to work in the New York City 911 system becausdnaépreviously been terminated from
employment with the New York City Fire Departmengagsult of an off-duty arrest. (CV Tr.

15, 17-18; RM Tr. 14.) Mendoza informed Vargdbkathe could resign and reapply once he was

Mendoza, filed May 2, 2018 (Dkt. No. 67) (“Mendoza Il Decl.”); Defendants’ Response to
Plaintiff's Rule 56.1 Counter-Statement, filed May 2, 2018 (Dkt. No. 68) (“Def. 56.1
Response”); Reply Memorandum of Law Support of Motion for Summary Judgment, filed May
2, 2018 (Dkt. No. 69) (“Def. Reply”).

2 Many of the relevant facts are derived from deposition transcripts and notarized
witnessstatements. SeeDeposition Transcript of Plaintiff Christopher Vargas, conducted on
Aug. 16, 2017 (Dkt. No. 43-1) (“CV Tr.”); Deposition Transcript of Salvatore LaVecchia,
conducted on Sept. 21, 2017 (Dkt. No. 43-2) (“SL Tr.”); Deposition Transcript of Ricardo
Mendoza, conducted on Sept. 22, 2017 (Dkt. No. 43-3) (“RM Tr.”); Deposition Transcript of
Maximo Sierra, conducted on Sept. 22, 2017 (Dkt. No. 43-4) (“MS Tr.”); Jimmy Henry
Statement (Dkt. No. 48) (“JH Stat.”); Barbara Karagiannis Statement (Dkt. Ne6%18'BK
Stat.”); Maximo Sierra Statement (Dkt. No.-4B(“MS Stat.”); Lea Vazquez Statement (Dkt.
No. 438) (“LV Stat.”).
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cleared to work in the New York City 911 system. (RM Tr) 1¥argas resigned. (CV Tr.
17.) After being cleared to work within the 911 system, Vargas reapplied, and wed,rira
parttime EMT position at thélospital. (CV Tr. 1819) While employed, Vargas was a
member of the 1199 SEIU United Healthcare Workers East Uniofifthien”). (CV Tr. 35)
As a partime employee, Vargas was required to serve arfounth probatioary period. (CV
Tr. 35.) However, Mendoza, his supervisor, mistakenly believed it was a three-month
probationary period. (RM Tr. 17.) This probationary period is intended to determine whether
the new employee should continue to work at the hosp(taL Tr. 17~18) Under the
collective bargaining agreement betweenUinéon and the dspital, employees can be
terminated during the probationary period without just cauSeelkt. No. 43-9(“Collective
Bargaining Agreement”).

During the period of Vargas’s employmeBiVITs were required to sign a cheait list
verifying that all the items listed were on the ambulance. (RM T}. Z3n April 22, 2015,
Vargas received a warning from Mark Ayuyao, one of his supervisors, fogftiliaccurately
complete the cheetaut list. (CV Tr. 39-40id. Ex. 9.) Four days later, on April 26, 2015,
Vargas received a second warning from Ayuyao for once again failing to acco@tgiete the
checkout list. (CV Tr. 40jd. Ex. 10) While warking as an EMT, Vargas worked with other
experienced EMTs. (RM Tr. 33—-34.Three of these EMTs were Jimmy Henry, Lea Vazquez,
and Barbara Karagiannis. (RM Tr. 29-30, WOEX. 5.) Each of those individuals complained
to Mendoza, the EMS Operations Manager, that Vargas was lazy, provided poor patiesmaar
came to work without his equipment. (RM Tr. 29-30,id0OEx. 5) Statements made by these

EMTs about working with Vargas included “I felt like | was working alone” arfelt like | had



Case 1:16-cv-05733-JPO Document 73 Filed 06/01/20 Page 4 of 25

to both drive the ambulance and provide patient cafeV Stat.|3; JH Statf 4) On one
occasion, Vazquez went on a call with Vargas to respond to a patient with a feruefrac
(LV Stat. 4) Once they located the patient, Vazquez returned to the ambulance to get a
stretcher and additional equient. When Vazquez returned to the patient, she saw Vargas
sitting on a stool and using his phondd.)( Vazquez and Vargas later went on a second call
together. Id. 1 6) Vazquez left the patient to return to the ambulance and get a stretcher.
(Id.) Vargas also left the patient and came outside to tell Vazquez that ev& patinot look
good. (d.) Vazquez complained to Mendoza about both of these incidets{16,7.)

Vargas also went on a call with EMT Barbara Karagiannis to respond to an eldarly m
who was bleeding profusely from a lacerated hand. (BK ¥fdt6.) Karagiannis drove the
ambulance and Vargas was in charge of patient care during transjabrf. 5 While en route
to the hospital, Vargas did not evaluate the patieid. 1(7.f When the ambulance arrived at
the hospital, Karagiannis found Vargas in the back of the ambulance in a chair, ancktite pati
was pale and covered in blood. (BK Stat. { 7.) Karagiannis complained to Mendoztisbout
incident. (d.f9) Vargass coworkers also complained to Maximo Sierra about Vargas'’s job
performance, because they knew Sierra had a personal relationship with Véviiastat.y 5;

MS Tr. 25) Vargass coworkers told Sierra that Vargasein the back of the ambulance while

3 Vargas takes issue with the fact that Vazquez’s account of these incidents was
recorded several years after they allegedly occurretnates that the incidents are not
mentioned in the Patient Care Summary for the call, but does not otherwise dispute the
statement. SeePl. 56.1 45.

4 Vargas states that he was not required to evaluate the patient in the ambulance, but
does not dispute that he did not evaluate the patiSeePl. 56.1 49.
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there were patients present, showed up to work without a uniform, rdiigvghoes in the
ambulance, andameto work without the necessary equipment. (MS Stat.>] Siprra
relayed theseomplaints to Mendoza. Id.  7) Sierra also told Vargas about at least one
complaint from a cavorker and instructed \gas ta*'shape up.” (Id. § 6; CV Tr. 51; MS Tr.
18, 25.)

B. Vargas’s Responsibilities as an EMT

The job posting for the EMT position stated that it was an essential function of the
position under the BA that an employee be able“ldt and cary a patient and stretcher up and
down several flights of stairs with small or no landings” and alséftstretchefs], Incubators,
and other equipment with patients aboard into the ambulan@deéndoza | Declf 17;id. Ex.

3.)® Vargas would not be able to perform the EMT job if he could not engage in physical

> Vargas notes that Sierra’s statement was taken almost two years after the event in
guestion, and notes that Sierra did not witness any of the activity complained about firsthand, but
does not otherwise dispute the statement. Pl. 56.1  55.

6 Vargas contends that the Court should not consider the Mendoza | and Mendoza I
Declarations, assertinthat “Defendants introduced new testimony to the record by attaching to
their motion for summary judgment an affidavit of a witness stating that the decisiomitcatie
Plaintiff was made before Plaintiff gave Defendants his request for a atdeaon
acommodation.” Pl. Mem. at5. However, to the extent that Mendoza'’s declaiatbrde
statements that were not otherwise made during discovery, or that may be incowsistether
statements made during discovery, those statements either address isseeslyetxplored
during his deposition, or explicitly explain any discrepancy with deposition testimony.
SeeThurston Foods, Inc. v. Wausau Bus. Ins, §o. 15CV-14, 2017 WL 4765646, at *4 (D.
Conn. Oct. 20, 2017) (considering declaration on summary judgment motion where “[i]n
response to defendant’s assertion of a sham affidavit, plaintiff submitted arfotienteby
[individual], explaining the apparent contradictionsli)re Fosamax Prod. Liab. Litig647 F.
Supp. 2d 265, 281 (S.D.N.Y. 2009) (“The alleged contradictions concern areas that were not
fully or clearly explored at [the witness’s] initial deposition. The Court fihds there are no
discrepancies that would justify excluding [witness’s] declaration under the affidavit
rule.”). Further, as discussatfra, Vargas stipulated to the fact that the decision to terminate
his employment was made before Defendants were aware of his alleged disekaidyl. 56.1

5
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activity because of the physical nature of many of the job tasks, including lifting patrent
stretchers down flights of stairs. (RM Tr. 36—-37.)

C. Vargas’s Termination from the Hospital

At some point during either the end of May or the first few days of June 2015, Mendoza
made the decision that Vargas would not pass probation and would instead have his employment
terminated because of his poor performance andarkercomplaints. (RM Tr. 31-33.)

On June 3, 2015, Vargas had surgery to remove his appendix. (CY TAft&r the
surgery, the doctadvisedvargasthathe could return towork” on June 10, 2015, but could
not return to full physical activity until August 10, 2015. (CV Tr. 52d. Ex. 12)

On June 5, 2015, Vargas came to the hospital and met with Mendoza. (RM Tr. 27.
The partieoffer differentaccounts of what transpireubxt.

According to Defendants, Mendoza informed Vargpathe was king terminated
because of complaints from his-amrkers. (RM Tr. 27. After Vargas was informeithathe
was terminated, he asked Mendoza if there was anything that could be done about his
termination. (Mendoza | Ded.2d; RM Tr. 33.) Mendoza stated he would speak with Joseph
Davis, who was the Administrative Director of EMS at the hospital. (Dawt P#&.) Vargas
also told Mendoza about his surgery and showed him the doctor’s note indicating that he could
return to full physical activity by August 10, 2015. (RM Tr. 27, Mendoza | Dé&d) The
parties agree that Mendoza statteat \Vargas‘had no rights” at the June 5 meeting, the

parties dispute what Mendoza meant by this statem8eeCV Tr. 57; PIl. 56.4188-91.

159 (citing RM Tr. 3133).
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After speaking with Davis, Mendoza called Vargas on June 8, 20ti5eiterated that Vargas
was being terminated becausefhiled probation. (Mendoza | De§l6.)

According to Vargas, Mendoza did not say anything about co-worker complaints or
otherwise indicatéhatVargas was fired during the June 5 meeting. (CR Tr. 5§, Yargas
agrees with Defendants that he waisrmedon June 8, 201%hat le was terminatedut he
alleges thathis was the first time he was told about his termination. (CV Tr. 57, 58.)

D. Douglas Monzon

Douglas Monzon was another EMT at the hospital who was supervised by Mendoza.
(RM Tr. 39) Inthe middle of his probationary period in 2015, Monzon requested a leave of
absence to recover from an appendectomy. (RM Tr. 37¢:38x. 4; Mendoza | Decf[{ 8,

11.) Monzon’'sleave request was approved. (Mendoza | DE8l) No complaints were

made against Monzon by his co-workers during his time at the hospital, and there were no plans
to terminate him when he made his request for a leave of abseldcd.7.Y Monzon returned

to work when he was able to work without physical limitatiohd. {9.)

E. Procedural History

The complaint in this action was filed on July 19, 201%eeComplaint (Ckt. No. 1).
Following the close of discoveripefendants filed this otion for summary judgment on
January 25, 2018.SeeNot. Mot. The motion was fully briefed as of May 2, 2018eeDef.

Reply. After the passing of Judge Batts, this case was reassigned to the undersigned on

" In his 56.1 filing, Vargas disputes that Monzon requested a leave of absence by noting

that Monzon also requested a transfer from thetpag-EMT position to the fultime EMT
position at the same time as his leave request. However, Vargas doesulat@tiow such a
request is inconsistent with a request for a leave of absefeePl. 56.11 93.
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February 20, 2020.
Il. Legal Standard

Grantng summary judgment is appropriate when “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). A genuine issue of material fact exfdtse’ evidencas such that
a reasonable jury could return a verdict for the nonmoving payntlerson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). “[O]nly admissible evidence need be considered by the trial
court in ruling on a motion for summary judgmentRaskin v. Wyatt C¢.125 F.3d 55, 66 (2d
Cir. 1997);see alsd-ed. R. Civ. P. 56(c)(4) (parties shalkt out facts that would be admissible
in evidenceg).

In determining whether a genuine dispotenaterial fact exists|[tjhe evidence of the
non-movant is to be believed” and the court must di@hjustifiable inferencesin favor of the
nonmoving party. Anderson477 U.S. at 255 (citingdickes v. S.H. Kress & C&98 U.S. 144,
158-59 (1970)). Once the moving party has shown that there is no genuine dispute as to any
material fact and that it is entitled to judgment as a matter offaeznonmoving party must
come forward withspecific facts showing that there ig@nuine issue for tridl Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Co#p/5 U.S. 574, 587 (1986) (emphasis in original)
(citation omitted) (quoting Fed. R. Civ. P. 56(¢e)), and “may not rely on conclusory allegations or
unsubstantiated speculatiogtotto v. Aimenad43 F.3d 105, 114 (2d Cir. 1998). In other
words, the nonmovant must offer “concrete evidence from which a reasonable juror aguld ret
a verdict in his favor,Anderson477 U.S. at 256, and “[a] party opposing summary judgment

does not show the existence of a genuine issue of fact to be tried merely by makiranassert
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that are conclusoriy Major League Baseball Props., Inc. v. Salvino, JB&?2 F.3d 290, 310 (2d
Cir. 2008). Where it is clear that no rational finder of fastuld find in favor of the
nonmoving party because the evidence to support its case is so slight,” summary judgment
should be granted.”FDIC v. Great Am. Ins. Cp607 F.3d 288, 292 (2d Cir. 2010) (quoting
Gallo v. Prudential Residential Servs., Ltd. P'st#@ F.3d 1219, 1224 (2d Cir. 1994)).
1. Discussion

Vargas assertdaims of disability discriminatiorfailure to accommodatend retaliation
underthe ADA, Title VII, the NYSHRL, and the NYCHRE. The Court begins with the federal
claims.

A. ADA Claims

Claims of discrimination under the ADA are analyzed under the burden-shifting
framework established by the Supreme CouMabonnell Douglas Corp. v. GregAll U.S.
792 (1973). See Greenway v. Buffalo Hilton Hqt@43 F.3d 47, 52 (2d Cir. 1998). Undleis
framework,"[a] plaintiff must establish a prima facie case; the employer must offer thtbegh
introduction of admissible evidence a legitimate-d@ctriminatory reason for the discharge; and
the plaintiff must then produce evidence and carry the burden of persuasion that #regroff
reason is a pretekt. Cortes v. MTA N.Y.C. TransB02 F.3d 226, 231 (2d Cir. 2015) (quoting
Sista v. CDC Ixis N. Am., In&45 F.3d 161, 169 (2d Cir. 2006)).

To establish a prima facie case of discrimination utiie ADA, a plaintiff must

show by a preponderance of the evidence that: (1) his employer is subject to the

ADA; (2) he was disabled within the meaning of the ADA,; (3) he was otherwise

gualified to perform the essential functions of his job, with or vatmeasonable
accommodation; and (4) he suffered adverse employment action because of his

8 Although Vargas initially asserted gender discrimination claims, he voluntarily
dismissed those claims in January 201&eeDkt. No. 41.)

9
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disability. Similarly, to establish a prima facie case for failure to provide a

reasonable accommodation, a plaintiff also must satisfy the first threesfamit

for the fourth factor, he must show by a preponderance of the evidence that his

employer refused to make a reasonable accommodation. The ADA defines

disability to include, among other things, a physical or mental impairment that

substantially limits one or more major life activities.
Woolf v. Strada949 F.3d 89, 93 (2d Cir. 2020) (internal footnotes, citations, and quotation
marks omitted)accord Giordano v. City of New YQiX74 F.3d 740, 747 (2d Cir. 2001).
Critical to Vargass ADA discrimiration and failurde-accommodate claims is the determination
of whether the short-term effects of having an appendix removed are sufficietaticsbsa
qualifying disability under the ADA.The Court begins with that threshold question.

1. Whether Vargas was Disabled Under the ADA

The ADA prohibits discrimination “against a qualified individual on the basis of
disability” in employment. 2 U.S.C. § 1211(&). To establish a disability, a plaintiff must (1)
“show that [he] suffers from a physical or ntedrimpairment;, (2) “identify the activity claimed
to be impaired and establish that it constitutamaor life activity;” and (3)*show that [his]
impairment substantially limitsthe major life activity previously identifiet. Weixel v. Bd. of
Educ, 287 F.3d 138, 147 (2d Cir. 2002).

For claims, such as this one, that arise “after January 1, 2009, the ADA Amendment Act
of 2008 (ADAAA’) governs the analysis."Green v. G Properties Cq.No. 11CV-1989,
2013 WL 395484, at *9 (D. Conn. Jan. 31, 2013). The ADAAA commands that the definition
of a“disability’ be interpretedh “favor of broad coverage of individuals under this chapter, to

the maximum extent permitted byetkerms of [the] chaptér. 42 U.S.C. 812102(4)(A). The

term*“disability’ is defined as(A) a physical or mental impairment that substantially limits one

10
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or more major life activities of such individuals; (B) a record of such an impair, or (C)
being regarded as having such an impairm&ng2 U.S.C. § 12102(1). Maijor life activities
include “caring for oneself, performing manual tasks . . . , walking, standing, lifting, bending,
speaking, breathing . . ., and workings' well asthe operation of a major bodily function,”
including “neurological, brain, respiratory, circulatory, endocrine, and reproductivedis.Cti
Hutchinson v. Ecolab, IncNo. 09CV-1848, 2011 WL 4542957, at *8 (D. Conn. Sept. 28,
2011) (quoting 42 U.S.C. 8102(2)(B)).

Even where temporaryeffects of an impairment lasting or expected to last fewer than
six months can be substantially limiting.Urena v. Swiss Post Sols., Indo. 16CV-1998,
2016 WL 5173389, at *5 (S.D.N.Y. Sept. 21, 2016) (quoting 29 C.F1838.2(j)(1)(ix)).
“[H]owever [tlhe duration of an impairment is one factor that is relevant in determiningheshet
the impairment substantially limits a major life activity. Impairments that last only fors sho
period of time are typically not covered, although they may be covered if sufficientlg Sever
Wanamaker v. Westport Bd. of EJQW®&99 F. Supp. 2d 193, 211 (D. Conn. 2012). The EEOC
has promulgated administrative rules that gtigeanalysis of whether a temporary impairment
is sufficiently severe to qualify as a disability under the ADA. 29 C.F.R. 8 1630.2§)(1)(i
(app.). Those regulations state th&ah individual has a back impairment that results in a
20-pound lifting restction that lasts for several months, he is substantially limited in the major
life activity of lifting, and therefore covered under the first prong of the definitiathsability.”

Id. (internal citations and quotation marks omittedVhile these reglations are not binding,

® Vargas does not advance the theory here that he either had “a recordrof
impairment” or was “regarded as having. an impairment.” 42 U.S.C. § 12102(1).

11
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they provide [courts] with guidance in interpreting the ADARyan v. Grae & Rybicki, P.C.
135 F.3d 867, 870 (2d Cir. 1998).

Here, the parties agree thg]s a result of his appendicitis, [Vargas] was hospitalized for
only one day, able to return to work after one week, and able to wdthl gihysical activity
after two months.” Pl. 56.1Y 72 (citing CV Tr. 52jd. Ex. 12). Vargas doctor further
instructed him he could not engage in heavy lifting during the period in Wkigkas to refrain
from “full physical activity? Pl. 56.1786 (citing CV Tr. 105)° Such a shorterm
impairment, absent longgrm impact, is insufficient to qualify as substantially limiting a major
life activity, as required to qualify a@sdisabilityunder the ADA. See De La Rosa v. Pott&27
F. App’x 28, 29 (2d Cir. 2011) (internal citation omitted) (temporary impairmenttasting
only a few months is, ‘by itself, too short in duration ta be substantially limiting); *
Martinez v. N.Y. State Div. of Human RigiNe. 13CV-1252, 2015 WL 437399, at *7
(S.D.N.Y. Feb. 2, 2015) [A] worker with a short term impairment, like a broken wrist, is not

disabledl] consistent with the holdings of cases in this circuit both before and after the

10 Neither doctor’s note contained in the record includes the “heavy lifting” lioritat
that Vargas references in his depositiotinesny. (CV Tr. 107jd. Ex. 12, 13.) Rather, the
notes broadlytatethatVargas needetb be “excused” from “full physical activity.”ld. Such
vague short-term limitations, without further medical detail, do not support a finding of
“substantial limiation in a major life activity,” as required to qualify as disabled under the ADA.
SeeEmmons v. City Univ. of N.,YZ.15 F. Supp. 2d 394, 409 (E.D.N.Y. 2010) (granting
summary judgment on ADA claim where “plaintiff was injured in a car accidest,pleced on
an indefinite disability or sick leave by her physician,” and was cleared to return to work about
two months later.”).

11 AlthoughDe La Rosanvolved a claim under the Rehabilitation Act, that statute
“defines the term ‘individual with a disability’ by cross reference to the [Al[ thusDe La
Rosaand other Rehabilitation Act cases are instructive héfartinez 2015 WL 437399, at *5.

12
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implementation of the ADAA[A]. Short-term injuries, without chronic or Idagn impact, are
usually not considered substantially limiting impairments within the meaning of the” DA
Dudley v. N.Y.C. Hous. AufiNo. 12€CV-2772, 2014 WL 5003799, at *34 (S.D.N.Y. Sept. 30,
2014) (granting summary judgment where plaindiffisability” claims relate only to a temporary
injury while he was recovering after surgery for a tmeniscus); Nadel v. Shinsekb7 F. Supp.

3d 288, 296 (S.D.N.Y. 2014) (granting summary judgment where “[tlhere [was] no dispute that
Plaintiff's knee injury was . . . temporary and lasted fourteen wgeRalmieri v. City of

Hartford, 947 F. Supp. 2d 187, 199 (D. Conn. 2013) (holding that plaintiff was not disabled
under the ADA where he “underwent surgery in August 2009, was terminated in October 2009,
and by March 2010 fully recovered from his back surgery and had no medically imposed work
restriction$); Verdi v. Potter No. 08CV-2687, 2010 WL 502959, at *6 (E.D.N.Y. Feb. 9, 2010)
(“Plaintiff's representation that he could have returned to work and could have performed his full
job duties precludes an inference that his impairment substantially dimrmggor life

activity. . . . Plaintiff's impairment, which resulted in a period of just over two months disability
leave with no alleged residual, ongoing limitations thereafter, is not a disabthip wie

meaning of the . .Act.” (internal citations omittedl)

Vargas directshe Court tdcSummers v. Altarum Ingite Corp, 740 F.3d 325 (4th Cir.
2014), in whichthe Fourth Circuiheldthat a plaintiff was disabled under the ADA after an
accident thatleft him unable to walk for seven months.Id. at 330. Vargass limitations do
not begin to approach the level of disability that was presesuinmmers As discussed above,
Vargass doctor instructed him that was able to return to work within a week of his surgery and

capable of full physical activity after just two months. PIl. 3672 (citing CV Tr. 52jd. Ex.

13
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12). Accordingly, this case is more analogous to other cases in the Second Ciecuitbove,
wheren summary judgment has been granted based on thetshoreffects of alpintiff’s
impairment. See, e.g., De La Rqs#27 F. App’x at 29 Because [plaintiff] offers no evidence
that [his employer] believed his injury to be anything other than a temporary setback requiring
(at most) a shottierm reduction in duties, no reasonable jury could conclude that [his employer]
perceived [plaintiff] as disabled within the meaning of theAct.”); Martinez 2015 WL
437399, at *7 (plaintiff was not disabled under ADA and summary judgment was appropriate
where slip and fall incient prevented plaintiff from working for two months).

Because being disabled under the ADA is a requirement for each of \actgams
under that act, summary judgment mstgranted as to his ADA claims for failure to
accommodate and discrimination.

2. Defendants Knowledge of Vargas's Appendectomy

Summary judgment is also warrantedaorindependent ground: there is no genuine
dispute that the decision to terminate Vargas was made before his emplogevasa®f his
appendectomy. The parties agtieatMendoza decided tierminate Vargas late May or the
first few days of Jundue to his co-workers’ complaints and his performance problems. PIl. 56.1
1 59 (citing RM Tr. 27) (“At some point in late May or the first few of days of June 2015,
Mendoza decided that Vargas should not pass probation and that he should be terminated
because of the eworker complaints and Vargagpoor performance)’ Theparties also agree
thatDefendants did not become aware of Vaigappendectomy until June 5, 201%d. 68
(citing RM Tr. 27; Mendoza | Decf} 2(a)). Because the decision to terminate Vargas was

made befor®efendants were aware of his appendectomyevisence fails to supportcausal
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relationship necessary to prevail @ther a failure to accomodate or discrimination claim

under the ADA!? See Sista445 F.3d at 169 (holding thapintiff alleging discrimination

under ADA must prove shestiffered adverse employment action because of h[er] disability.
(quotingGiordanqg 274 F.3d at 747)Y5ronne v. Apple Bank For Sai. F. App’x 64, 66 (2d Cir.
2001) (“To recover on an accommodation claim, a plaintiff must show that . . . the employer had
notice of her disability). Case law is clear that the time of the termination decision is the
relevant point at which to assess an employer’s knowledge of an emplajleged disability.

See Raytheon Co. v. Hernand®20 U.S. 44, 55 n.7 (2003)if(fan employer] were truly

unaware that . . a disability existed, it would be impossible for [an] [employment] decision to
have been based, even in part, on resporgldigability’); Matya v. Dexter Corp.No. 97CV-

763C, 2006 WL 931870, at *8 (W.D.N.Y. Apr. 11, 2006) (“Because the employer did not learn
of the diagnosis until aftet decided to terminate the employee, the employee failed to establish
that he was discharged because of a disab)ligiting Kolivas v. Credit Agricole1996 WL

684167, at *4 (S.D.N.Y. November 26, 199@)ff;d, 250 F. App’x 408 (2d Cir. 2007\Woolley

v. Broadview Networks, IndNo. 95CV-5662, 2003 WL 554754, at *8 (S.D.N.Y. Feb. 26,

2003) (“no jury could conclude that [plaintsff termination was . . because of his disability”

where individual who made decision to terminate plaintiff was unaefatesability at the time

2 1n his deposition, Mendoza testified that he did not “make the decision to terminate
[Vargas] on the spot [on June 5, 2015],” but rather that he had made the decision “[a] few days
prior.” (RM Tr. 31);see alsdMendoza | Decl 3a “(Prior to June 3, 2015, the date of Mr.
Vargas’s appendectomy, | spoke with Mr. Davis regarding Mr. Vargas and whetheulde w
pass probation. ... Mr. Davis and | decided that Mr. Vargas should not pass probation.”).
Vargas has not put forth any evidence that conflicts @efendants’ evidence.
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of the decision to terminatéj. Thus, the lack oévidence of a causal connection between
Vargass alleged disability and his termination also mandates summary judgm@stADA
claims.

Vargas takes issue with the faleat his termination review form indicates that his date of
termination was June 17, 2015, which is after defendants were aware of his appendectom
SeePl. Mem. at 17 (citing Plaintif6 Termination Review Form {@. No. 6146)). Defendants
provide an explanation for this discrepanegeDef. Reply at 9 n.10, buégardlessas discussed
above, Defendant&nowledge is measured at the time the termination decision is-maute
when the employee is informed of the termination.

Vargas also asserts tHaefendantsdiscriminated based on his disability (appendicitis)
when Mendoza told him ‘he had no rights’ and ‘it was not looking good fot"hirRl. Mem. at
4. Vargas includes this allegation in his brief under the hea@isgbility Direct
Discrimination” Presumably, Vargas is making the argument that Menslbaa’rights
comment is the type of direct evidence that constitutemaking gun’and permits a
discrimination plaintiff to“prevail without proving all the elements of a prima facie €ase.

Swierkiewicz v. Sorema N,A34 U.S. 506, 511 (200Xeealso Manon v. 878 Educ., LL.C

13 vargas’s brief states that “only at a later step in the disability discriminatidys&na
— after the threshold question of disability — does the court look at what the employer knew in
order to determine whether the adversgleyment action was caused by the plaintiff's
disability” PIl. Mem. at 13-14. This is incorrect. Vargas appears to conflate the elehants
prima faciediscrimination claim with the burden shiftidgcDonnell Douglagramework.
Indeed, the very caskdt Vargas cites for his erroneous proposition makes clear phiaba
faciecase of discrimination requires that a plaintiff allege an “adverse employmient act
becausef his disability.” McMillan v. City of NwYork, 711 F.3d 120, 125 (2d Cir. 2013)
(emphasis added).
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2015 WL 997725, at *3 (S.D.N.Y. Mar. 4, 2015Yie Seond Circuit has noted thatirect
evidencéwould roughly equate to a ‘smoking gundicating that a plaintifé firing was
discriminatory’) (citing Cook v. Arrowsmith Shelburne, In69 F.3d 1235, 1239 (2d Cir.
1995)).

The parties dispute whether Mendazaio rights comment was referring to his own
belief that Vargas had no rights with regard to his alleged disability, Pl. Mem. at theortca
Vargass ability to be terminated without cause during his probationary period under the union’s
collective bargaining agreement, Def. Mem. at1li¥ Viewed in context, it is clear that
Mendoza's commentsre not direct evidence of discriminatiorfseede la Cruz v. N.Y.C.

Human Res. Admin. Dep’t of Soc. Ser88.F.3d 16, 23 (2d Cir. 1996) (given “context of a
justified concern over language skills,” emplogéicomment that [plaintifs] problems were
‘cultural and [employes] comment that he and his new Hispanic supervisor ‘will understand
each other bett&rwere not direct evidence of discrimination). Further, though Mendoza filed a
sworn declaration indicating what heeantwhen he saitino rights,” seeMendoza | Decl.

12(c), Vargas failed toffer testimony or other evidence that would support his competing
interpretation of the “no rightsfomment Indeed, in his deposition testimony, Vargas indicated
that he thought Mendoza was referring to the fact that Vargas was “a brand new efrgnhalye
therefore hadno rights with the company.”(CV Tr. 57.) This statement reinforces

Mendoza’s position that the “no rightsbmment referred to the fact that Vargas could be
terminated without cause during his probationary period. Thus, there is no evidence in the
record from which a reasonable jury cofifdd Mendozas commento be the type of “smoking

gun” that constitutes direct evidence of disability discrimination.
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Vargas also argudhlat the Court should not consider the Declaration of Joseph Davis in
its analysis because Davisas never mentioned prior to the close of discoverial’ 56.1Y 60;
seealsoDavis Decl. AsDefendants point out, however, Davis was mentioned prior to the end
of discovery. $eeRM Tr. 11-12, 33. Moreover, the factual statemeantthe Davis
Declarationthat ismost damning to Vargasclaims— that the decision to terminat&argaswas
made prior to Defendantbecoming aware of Vargasappendectomy —is a fact established
elsewhere in the record.S€eRM Tr. 31-33.) Indeed, &fgas effectivelgtipulated to it.

SeePl. 56.1759.

Because Vargas failure to accommodate claim fada both of the above grounds, the
Court need not and does neach the partieargumentsegardingwvhether physical activitis
an esseiml function of being employed as an EMT, such that no reasonable accommagstion
available SeeDef. Mem. 12-16; Pl. Mem. at 16-18; Def. Reply at 5-6.

Buttressing the Court’s conclusimtheundisputed evidendbat Defendants granted the
shorttermaccommodation of Douglas Monzon, another EMT who worked at the Hospital and
underwent an appendectomyseePeters v. Mount Sinai HospNo. 08CV-7250, 2010 WL
1372686, at *13 (S.D.N.Y. Mar. 30, 2010) (“Courts often grant summary judgment in favor of an
employer when the employer demonstrates that it has treated similarly situated espioye
non-discriminatory manneh. And contrary to Vargas’s assertion, Pl. Mem. at 4, the fact that
theHospital provided Monzon with an accommodation does not mean that the recovery period
after an appendectomy is necessarily a disability under the ADA, or that light-dikyvasa
reasonable accommodation available to Varg8seGarvey v. Sullivan773 F. App’x 634, 637

(2d Cir. 2019) ([P]rior assignment of temporary light-duty work to other disabled employees
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does not constitute an admission that such light-duty work is a reasonable accommodation unde
the ADA.").

Finally, even assuming Vargas hstated grima faciediscrimination claim undehe
ADA, that claim fails on the additional and independent ground tagdridants have offered
evidence of legitimate nondiscriminatory reason for Vargas’s termination, which ¥éam
failed togenuinely dispute garetextual The Court turns to that issue in the next section.

3. Legitimate Nondiscriminatory Reason for Termination

“Even if the plaintiff succeeds in presenting a prima facie case, the defendant atay reb
that showing by articulating a legitimate, non-discriminatory reasothéoemployment
action.. . . Upon the defenddstarticulation of such a non-discriminatory reason for the
employment action, . . . the plaintiff must then come forward with evidence that the defendant
proffered, nondiscriminatory reason is a mere pretext for actual discriminatioieinstock v.
Columbia Univ, 224 F.3d 33, 42 (2d Cir. 2000) (internal citations omitted).

Here,Defendants have articulated a nondiscriminatory reason for Vargasiination:
his coworkers complaintsabout his performanceSeeDef. Mem. at 1922; Def. Reply at 73-
This articulated reason is supported by substantial evidenice record— evidence that is not
subject to genuine disputeSee, e.g.RM Tr. 29-30, 40id. Ex. 5 (testimony regarding
complaints of Vargas’ coworkers about his performance and sworn statements by those co-
workers detailing their complaints); CV Tr.-340;id. Ex. 9 (first warning given t¥argas for
failing to accurately complete ambulance cheokform); CV Tr. 40jd. Ex. 10 (second
warning given tovargas for failing to accurately complete ambulance cloetkorm).

Vargas takes issue with the admissibility of statements made by-tsrkers regarding
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their complaints about his performanc&eePl. Mem. a5 (“Defendantsstatements from
Plaintiff's coworkers will more than likely not be admissible as they are not based on personal
knowledge and were written two years after they were allegedly said to MeéfdoEast, the
statements from Vargascoworkers are clearly based on personal knowled§ee, e.g.JH
Stat.f4 (“When | worked with Mr. Vargas, | felt like | had to both drive the ambulance and
provide patient care.”). Second, if Vargas wishes to sugjggishis former cavorkers sworn
statemats were inaccurate because thosevodkers were unable to remember what occurred
two years ago, he could have deposed those co-workers to esdalylishccuracy. See Ying
Jing Gan v. City of N. Y996 F.2d 522, 532 (2d Cir. 1993)f(facts essentiao support
opposition to the summary judgment motion are not available, the nonmoving party may seek a
continuance under Rule 56(f) to permit affidavits to be obtained or discovery to be had, but may
not rely simply on conclusory statements or on contentions that the affidavits supporting the
motion are not credible)”Maturine v. Am. Int’l Grp., In¢.2006 WL 2347806, at *4 (S.D.N.Y.
Aug. 14, 2006)“(A] party who both fails to use the time available [to conduct discovery] and
takes no steps to seek more time until after a summary judgment motion has beeediledtne
be allowed more time for discovery absent a strong showing of need. Such a showing cannot be
satisfied by simply claiming that the declaration submitted in support of the sunudgnggnt
is not credible.y (internal citation and quotation marks omitted).

Vargas also asserts that hisworkers statements ardabricated and/or falsifiedut
provides no justification for this assertiorBeePl. Mem. at 5. Specifically, Vargas cites two
email threads related to Vargagermination in support of the proposition that hisnmrkers

complaints were fabricated(SeeDkt. No. 61-23 BatesD000139-D00142); Dkt. No. 61-24
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(Bates D00145-D00150 However, Vargas brief does not attempt to explain the rationale by
which these documents support the conclusion that the complaints of dargasirkers were
fabricated, and the Coustreview ofthe cited email threads indicates that no such rationale
exists.

Vargas also purports to dispute the accuracy of the accobigt cdworker Linda
Vazquezregardingone incident showinyargass poor work performance.SeePl. 56.11140,

41, 45 (citing LV Statf4). But the evidentiary support that Vargas provides (Dkt. No. 61-21
(Prehospital Care Report Summary on April 28, 3ptibes not contradict @endantsaccount
of the incident. Specifically, the care report does not coiatréhe assertion that Vargas was
sitting on his phone rather than taking the patient’s blood pressure. (L &iat.

4. Evidence of Pretext

Having established thatdlendants havendisputedlarticulated a legitimate,
nondiscriminatory reason for Y@ass terminationthe Court turns to pretext. As noted above,
“[u]pon the defendant’s articulation of such a non-discriminatory reason for the engpibym
action,. . . the plaintiff must then come forward with evidence that the defesdanffered,
non-discriminatory reason is a mere pretext for actual discriminatioi'einstock224 F.3d at
42 (internal citations omitted).

Vargass argument that Bfendantsarticulated reason for termination was pretexis
difficult to decipher. SeePl. Mem. at 26-22. Vargas first reminds the Court that the evidence
must be construed in his favor on a summary judgment motidnat 21. Hepoints outthat
his allegations of disability discrimination have remained constant throughoutig@igdi. 1d.

He assertthat Defendantsshould have kept a record of poor performaramed have

21



Case 1:16-cv-05733-JPO Document 73 Filed 06/01/20 Page 22 of 25

“contradicted their testimotiybut he does not articulate a lfor those accusationsld. And
finally, he conclusorily states thabéfendantg] proffered reasons for [theicjonduct taken
against Plaintiff is [sic] clearly false and mere pretext, and at the verygkasne issues of
material fact exist, makg summary judgment improper.id. at 22. Elsewhere in his brief,
Vargas asserts that the complaints of hisvookers weré fabricated, but, as discussed above,
he does not provide any evidence to supgattassertion. Id. at 5, 18.

Vargas hasubmitedno evidence —much less sufficient evidence to give rise to a
genuine dispute —thatDefendantsnondiscriminatory reason for termination was praiakt
This provides a third reason that summary judgmentisantedas to the ADA discrimination
clam. SeeFall v. N.Y. State United TeacheB89 F. App’x 419, 421 (2d Cir. 2008)Mere
speculation is insufficient; a plaintiff must offer specific, admissible evidehgestext’). The
lack of evidence of pretext is especially significant in a dasetliis one —where the
employer’s legitimate nondiscriminatory reason is clearly established dhdosemented.

The Court concludes that no reasonable jury could find on this record that Defendants
discriminated against Vargas under the ADA.

B. Title VII Retaliation Claim

Vargas als@laims retaliation under Title VIE* To make out @rima faciecase of
retaliation under Title Vllya plaintiff must present evidence that shows (1) participation in a
protected activity; (2) that [hemployer] knew of the protected activity; (3) an adverse
employment action; and (4) a causal connection exists between the protected actithiy a

adverse employment action.Littlejohn v. City of N.Y.795 F.3d 297, 315-16 (2d Cir. 2015)

14 vargashas notasserted retaliation claim under the ADA.
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(internal quotation marks omitted) (quotiHicks v. Baines593 F.3d 159, 164 (2d Cir. 2010)).
Generally, this last element may be shown eit{frindirectly, by showing that the protected
activity was followed closely by discriminatory treatment, or through atinemmstantial
evidence such as disparate treatment of fellow employees who engaged incsindlact; or (2)
directly, through evidence of retaliatory animus directed against the plaintiff loyetbedant.”
Gordon v. N.Y.C. Bd. of Edu@32 F.3d 111, 117 (2d Cir. 200@xcord Littlejohn 795 F.3d at
319.

Here, Vargas retaliation claim fails because has not offered evidendkat he was
engaged in a protected activity, which is a required elemenprifina facieretaliation claim.
ThoughVargass brief in opposition to summary judgment does not bother to identify the
protected activity he purports to have been engagegéaef. Mem. at 1920, Vargastatedin
his deposition that he was retaliated against by Mendgsecause Vargasaaested time off
(CV Tr. 76);(2) becausef bad blood between Sierra and Vargasster(id. at 69; and(3)
because of Vargasrequest for light duty following his appendectond; &t 8. None of
these activities iprotected under Title VII. See Laface v. E. Suffolk Bocg849 F. Supp. 3d
126, 152 (E.D.N.Y. 2018) Plaintiff's Title VII retaliation claim on the basis of a disability is
precluded by the statute. Title VII does not prohibit discrimination or retaliatidmedneisis of
a disability”); Venezia v. Luxoticca Retail N. Am. [ndo. 13CV-4467, 2015 WL 5692146, at
*12 (S.D.N.Y. Sept. 28, 2015) (holding that a “request to take paid time off” does “not rise to the
level of protected activity), aff'd, 699 F. App’x 53 (2d Cir. 2017Risco v. McHugh868 F.
Supp. 2d 75, 111 (S.D.N.Y. 2012]A] complaint about disabilityelated discrimination cannot

form the basis of a retaliation claim under Title ¥l Martinez v. N.Y.C. Dep’t of Edydo.
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04-CV-2728, 2008 WL 2220638, at *11 (S.D.N.Y. May 27, 2008) (complainingkddedly
unfair treatment from [an employer] on the basis of personal animosity” is noeatpbt
activity); Satterfield v. United Parcel Serv., Indlo. 00CV-7190, 2003 WL 22251314, at *12
(S.D.N.Y. Sept. 30, 2003) (“[P]ersonality conflicts are beyond the purview of Title)VII.”
Accordingly, Vargass Title VII retaliation clainfails as a matter of law

C. Remaining Non+ederal Claims

Vargass state and citylaw claims are based ¢he Court’s exercise gupplemental
jurisdiction. SeeComplaintf 2. Afterdismissal olVargass Title VIl and ADA claims, no
federal claims remain. Under 28 U.S.C.A. 8§ 1367(c)(3), this Court may decline tsexerc
supplemental jurisdiction over ndaderal claims once the Court Haksmissed all claims over
which it has original jurisdictiofi. To determine whethdp exercise supplemental jurisdiction
over the remaimg nonfederal claimsgourts are t@wonsider thefamiliar factors of judicial
economy, convenience, fairness, and comitgatzin v. Thank You & Good Luck Cqr99
F.3d 77, 81 (2d Cir. 2018) (citirgarnegie-Mellon Univ. v. Cohjl484 U.S. 343, 35(0.988)).
Where, as is the case héerall federallaw claims are eliminated before trial, the balance of
factors to be considered . will point toward declining to exercise jurisdiction over the remaining
statelaw claims? Cohill, 484 U.S. at 350. His is the especially the case where the remaining
non-federal claims are analyzed under different legal frameworks and stathdar dise
dismissed federal claimsSee Giordanp274 F.3d at 754 [T]he appropriate analytic framework
to be applied to disgnination claims based on'disability as defined by New York state and
municipal law is a question best left to the courts of the State of New”Y.drtambert v. Trump

Int’l Hotel & Tower, 304 F. Supp. 3d 405, 428 (S.D.N.Y. 2018) (declining to exercis

24



Case 1:16-cv-05733-JPO Document 73 Filed 06/01/20 Page 25 of 25

supplemental jurisdiction over ndaderal claims after granting summary judgment on all federal
claims becausyc]ourts in this District routinely decline to exercise supplemental jurisdiction
over a plaintiffs NYCHRL claims after dismissing all federal claimsKarmel v. Liz Claiborne,
Inc., No. 99CV-3608, 2002 WL 1561126, at *4 (S.D.N.Y. July 15, 200%Y(fere a court is
reluctant to exercise supplemental jurisdiction because of one of the reasarthpy f
§ 1367(c), or when the interests of judicial economy, convenience, comity and fairnegaritsli
are not violated by refusing to entertain matters of state law, it should decline semjalem
jurisdiction and allow the plaintiff to decide whether or not to pursue the mattetdrcetat.’).

Accordingly, the Courtleclinesto exercise supplemental jurisdiction over Vargas’s non-
federal claims andismisses those claimgthout prejudice. See Cohill484 U.S. at 350.
V. Conclusion

For the foregoingeasonspefendantsmotion for summary judgmemns GRANTED with
respect to Vargas ADA andTitle VII claims, and those claims are hereby dismissed with
prejudice. The remaining claims under the NYSHRL and NYCldRidismissed without
prejudice.

The Clerk of Court is directed to terminate the motion at Docket Number 42 and to close
this case.

Dated:June 1, 2020
New York, New York

V J. PAUL OETKEN
United States District Judge
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