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UNITED STATES DISTRICT COURT i‘azﬁ'f‘“““'mm’ FILED
SOUTHERN DISTRICT OF NEW YORK i BT Ty
Dorrelien Felix,et al,
Plaintiffs,
16-Cv-5845(AJIN)

_V_
OPINION & ORDER
City of New York et al,

Defendants.

ALISON J. NATHAN, District Judge:

This litigation concerns the attempted arrest and fatal shooting of David Felix's F
parents and estaseied the two New York Police Department detectives invatvéae incident
and the City of New York, asserting claims under 42 U.S.C. § 1983, federal disability
discriminationstatutesand New York law. The Plaintiffs contetttat the City is liable fothe
detectives’ alleged violations of Felix’s constitutional rights because thdaiég to train and
supervise officers in the treatmentroéntally ill andemotionally disturbed persons.

The Citymoves for summary judgment on the failtodrain and disability
discrimination claims. The City also reque$tg the same motiomhat the Court bifurcate the
claims against it from those against the individual officers and limit the trial testiofan
expert withess. For the reasons that follow, the Court grants in pateaigdin partthe City’s
motion.

l. Background
The factual circumstances of this case are set out in more detail in the Court’s prior

orders on the City’s motion to dismiss and the detectives’ motion for partial syrjudgment.
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See Felix v. City of Ne¥Work (Felix 1), 344 F. Supp. 3d 644, 649-52 (S.D.N.Y. 206@&)ix v.
City of New York (Felix 11)408 F. Supp. 3d 304, 306—07 (S.D.N.Y. 2009).

As relevant here, Detectives Harold Carter and Vincente Matias arrived at tge,Brid
residential facility for individuals suffering from mental iliness, on April 2812, to arrest Felix
for a robbery and assaultelix 11, 408 F. Supp. 3d aD8; Plaintiffs’ Responses to Defendants’
Rule 56.1 Statement (“PIf. Counter 56.1"), Dkt. No. 142, 11 1-2. A Bridge employee informed
the detectives that Felix suffered frgraranoid schizophrenid:elix I, 408 F. Supp. 3d at 306;
PIf. Counter 56.1]7 3,6. Theemployee attempted to buzz Felix, and then led the detectives to
his apartment doortelix 11, 408 F. Supp. 3d at 306; PIf. Counter 56.1 1 7, 9. The employee
knocked and heard no answételix Il, 408 F. Supp. 3d at 306; PIf. Counter 56.1  10¥hk
employee then opened the door with her master kejix 11, 408 F. Supp. 3d at 306; PIf.
Counter 56.1 § 16The detectives entered the apartmdtelix 11, 408 F. Supp. 3d at 306; PIf.
Counter 56.1 11 17-20atias saw Felix descending dowre fire escape outside the window.
Felix I, 408 F. Supp. 3d at 306; PIf. Counter 56.1 | Zke detectives ran down the stairs to
intercept him.Felix 11, 408 F. Supp. 3d at 306; PIf. Counter 56.1 183 Detective Carter
grabbed Felix by the front door of the building loblfelix I, 408 F. Supp. 3d at 306; PIf.
Counter 56.1 11 27-3@After a brief struggle-the circumstances of which the parties dispdte
Carter fatally shot FelixFelix 11, 408 F. Supp.3d at 306; PIf. Counter 56.1  33; Defendants’
Counter-Statement Pursuant to Local Rule 56.1 (“Def. Counter 56.1"), Dkt. No. 146, 1 117—-
132.

The NYPD receives over 100,000 calls involving emotionally disturbed persons each
year. Def. Counter 56.1 5. The NYPD has long acknowleitigégholice encounters with

mentaly ill or emotionally disturbed persons present heightened risks for police use pafatce
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it has required new recruits and some promoted officers undergo training relateotimnally
disturbed persondd. 1 +3; 14-16; Patrol Guide Procedure No. 216-05, Dkt. No. 143, Ex. 28.
However, it did not require detectives, including Carter and Matias, to undergograpon
promotion. Def. Counter 56.1 {f 25~ Carter last received training related to emotionally
disturbed persons in 1994, and Matias last received training related to emyfistatbed
persons in 1992Id. { 132-134. The NYPD also did not require police officers to undergo
Crisis Intervention Training (“CIT”), which teaches-dscalation techniges to avoid violent
confrontations with mentally ill and emotionally disturbed persons, until 2RILYY 41-44. A
2017 report by the NYPD Office of the Inspector General found what it considered to be
significant deficiencies in the NYPD’s CIT Prograld. 1 45;seeNew York Police Department
Office of the Inspector Gener&utting Training Into Practice: A Review of NYPD’s Approach
to Handling Interactions with People in Mental CrigislYPD-OIG Report”) (2017).

To bolsterclaims that the NYPD failed to adequately train officers to deal with mentally
il and emotionally disturbed persons, the Plaintiffs point to an expert repont Ir&ce
Telesco, a retired NYPD Lieutenant and former Chairperson of the Behaigeocs
Department at the New York Police Academy. Expert Withess Report of Grace Telegxo, P
(“Telesco Report”), Dkt. No. 143, Ex. 3®r. Telescoopinedin her expert repothat the
training NYPD provided its officersvas inadequate andel below acceptale national
standards,” both because detectives did not receive retraining following promuatibe@ause
the training offered new officedid not include a CIT componenid. at 5-6. She further
opined that, had Carter and Matias received appropriate training, they would hegdarall
backup and attempted to isolate and contain Felix rather than escalatingatiersieind that,

were it not for their missteps, Felix likely would have survived the encoulcteait 7~12.



Case 1:16-cv-05845-AJN Document 147 Filed 10/13/20 Page 4 of 16

. Discussion

A. Summary Judgment

A court may grant summary judgment only “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matier éfed.
R. Civ. P. 56. “An issue of fact is genuinettié evidencesi such that a reasonable jury could
return a erdict for the nonmoving party A fact is material if it might affect the outcome ofeh
suit under the governing law.’Roe v. City of Waterbuyp42 F.3d 31, 35 (2d Cir. 2008)
(internal citations omitted)quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)).
“In applying this standard, [courtgiesolve all ambiguities, and credit all factual inferences that
could rationally be drawn, in favor of the party opposing summary judgmesitgivn v.
Henderson257 F.3d 246, 251 (2d Cir. 2001) (quotiddra v. General Electric C9252 F.3d
205, 216 (2d Cir. 200))

1. FailuretoTrain

UnderMonell v. Department of Social Servicd86 U.S. 658 (19783 municipality may
not be held liable for constitutional violations by its employees on the basispaindeat
superior. Zahra v. Town of Southqld8 F.3d 674, 685 (2d Cir. 1995nstead, a plaintiff must
establish that a municipal policy or custom caused the constitutional viola¥ay v. City of
New York490 F.3d 189, 195 (2d Cir. 2007)T] he inadequacy of police training may serve as
the basis for § 1983 liability only where the failure to train amounts to deliberaferiedce to
the rights of persons with whom the police come into coritaCity of Canton v. Harris489
U.S. 378, 388 (1989).

The Second Circuit hdaseld that a plaintiff must satisfy three elements to show that a

failure to train constitutes deliberate indifferencEirst, the plaintiff mustshow that a
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policymaker knows to a moral certainty that her employees will confront a giveticsitua

Second, the plaintiff must show that the situation either presents theyemplith a difficult

choice of the sort that traing or supervision will make less difficult or that there is a history of
employees mishandling the situation. Finally, the plaintiff must show that the wroiog by

the city employee will frequently cause the deprivation of a citszeahstitutionatights.”

Jenkins v. City of New Yqrk78 F.3d 76, 94 (2d Cir. 2007) (internal citations and quotation
marks omitted).“In addition, at the summaryglgment stage, plaintiffs must identify a specific
deficiency in thecity’s training program and establish that that deficiency is closely related to the
ultimate injury, such that it actually causée constitutional deprivation.Id. (internal

guotation marks omitted).

There is at least a genuine dispute of material fact as to each of these elements.
Undisputed evidence shows that NYPD officers respond to over 100,000 calls involving
emotionally disturbed persoeach yearoften hundreds each day. Def. Counter 56.1 § 5.
NYPD training materials reflect that the City wasare that officers regularly respond to
emotionally disturbed person calls and that encounters with mentally ill diosaity disturbed
persons present unique risks. Def. Counter 56.1 §{ 14NY{BD officershad shot and killed
emotionally disturbedgrsons on a number of occasions prior to Felix’s death. Def. Counter
56.1 11 30-37. These incidents prompted the NG 10 undertake a review of the NYPD’s
CIT Program, which found a notable “failure to fully integrate and use [(Edirjing within the
totality of NYPD’s everyday policing.”NYPD-OIG Report at 1 TheNYPD-OIG Report
reiterated what was clear from the NYPD’s policies and training materials: ¢acowiith
emotionally disturbed persons present “the potential fathalleutcome” if handled improperly.

Id.; see alsdef. Counter 56.1 § 15; Patrol Guide Procedure No. 216-05. The record contains
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ample evidence from which a reasonable juror could find that the City knew tirdd Nificers
regularly encountered emotidlyadisturbed persons; thafficers frequently mishandled these
encounters; and that doing so often resulted in preventable uses of lethal force.

The City does not dispute its awareness of the need for training or the consedusnces t
frequently flow from an officer’'s mishandling of an encounter with an emotionallyridesd
person. However, the City contends that NYPD’s history of responding to calls involving
emdionally disturbed persons apdor civil rights suits related to fatal shootindjsl not suffice
to put the City on notice that the training it praaadto officers was inadequat&esolving all
factual ambiguities in favor of the Plaintiffs, as the Court mush dlois posture, the Court
disagreesAs this Court previously heldclaims of officer misconduct may put a municipality on
notice of training deficiencies even if those claims do not result in a fonaahd that
misconduct resulted from failure to train.Felix I, 344 F. Supp. 3d at 662ee alsd-iacco v.
City of Rensselaei783 F.2d 319, 328 (2d Cir. 1988)Whether or not the claims had validity,
the very assertion of a number of such claims put the City on notice that teeapagsibility
that its police officers had used excessive féyceMoreover, plaintiffs need show onlyHat the
situation either presents the employee with a difficult choice of the sort timatdgrar
supervision will make less difficutir that therds a history of employees mishandling the
situatiori to satisfy the second prong of the deliberate indifference standandins 478 F.3d
at 94(emphasis adde3ee, e.g.Walker v. City of New Yorl@74 F.2d 293, 300 (2d Cir. 1992)
(holding that failue by District Attorney to train Assistant District AttorneysBnady
obligations could suppoMonellliability where plaintiffs did not allege a history of disclosure

violations). A reasonable juror could find either on this record.
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The Cityalso make several arguments related to causatieinst, the City contends that
ensuring Carter and Matias had been recently trained on NYPD’s policy on emytionall
disturbed persons would not have prevented Felix’s death because the detectplies] aoith
that policy. Second, that additional training would not have helped because the detestres
had an opportunity to attempt to communicate with Felix or deescalate thegituamally,
that a lack of training cannot be at fault if, as the Plaintiffs claim, CarteFshig when his
hands were up as he attempted to surrendene of these are persuasive.

There is a genuine dispute as to whether Carter and Maglated NYPD’s policy on
emotionally disturbed personés this Court held previouslihe relevant Patrol Guide
Procedure does not unambiguously state whether the policy wouldossglgt on the detectives’
knowledge of Felix’s diagnosis and suspected criminal condredix I, 344 F. Supp. 3d at 657.
The Patrol Guide defines an emotionally disturbed person as “[a] person who apjears t
mentally ill or temporarily derangezhdis conducting himself in a manner which a police
officer reasonably believes is likely to result in serious injury to himself oroth@atrol Guide
Procedure No. 216-05 (emphasis added). However, the stated purpose of the policy is “[t]o
safeguard a mentally iir emotionally disturbed person who does not voluntarily seek medical
assistance.’ld. (emphasis added). In the City’s view, NYPD’s policy on emotionally disturbed
persons attaches only once an offipersonally observes an individual displaying behavior that
reflects a risk of harm to themselves or oth&seDeposition of Theresa Tobin, Dkt. No. 143,
Ex. 26, at 42:17-45:18.

But the recoradontainssignificant evidence that the City\sew does not comport with
how the NYPD has historically understood its policy. NYPD'’s training matesigjgest that

officers may identify an emotionally disturbed person based on reports of mewetss dind
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violent behavior.See, e.g.Def. Counter 56.1 § 1Dr. Telesco opined that the detectives
should have recognized Felix as a potential emotionally disturbed person basediagnusis
of paranoid schizophrenia and the allegations that he had tiamiviolent assault only days
before. Telesco Report at he Firearms Discharge Review Boaegortreached a similar
conclusion. Id. at 9. A reasonable juror could draw different inferences based on how they
weighed this evidence and how thegessedhe credibility of Dr. Telesco and Chief Tobin.

Nor would a finding that NYPD’s policy on emotionally disturbed persons did not apply
to these circumstances forecl@sgaim against the City for failure to traiff.o the contrary, if
training provided to officers was silent on how officers should approach a suspect of & violen
crime with paranoid schizophrenia until the officers were enmeshed in a plogsibantation,

a reasonable juror could readily conclude that the training was inade&aafeelesco Report at
9 (proper training would havaalled for the detectives to “back off and call their supervisor for
guidance” before gaining access to Felix’'s apartment).

The City’s contention that the detectives never had an opportunity to atempt
communicate with Felix prior to entering his apartment overlooks record evidsnogossible
actions the detectives could have taken, with proper training, to avoid esctiatsituation.

The Telesco Report, quoting the President’s Task Force on 21st Century Policing 20iti7the
National Consensus Policy on Use of Force, noted thasdalation techniques may include
“command presence, advisements, warnings, verbal persuasion and tacticabrepg3iti
Telesco Report at 9. Both the NYPD tramimaterials and the Firearms Discharge Review
Board report reflect that officers showdnerallycall for a supervisor ain emergency services
unit rather than attempting to approach an emotionally disturbed pe3send. Patrol Guide

Procedure No. 216-08f. Def. Counter 56.1 { 3 (arguing that these techniques are not possible
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or necessary in all circumstanced)he detectives could have—and a reasonable juror could
conclude they shodlhave—called for a supervisor or employed isolation and containment
techniques rather thamtering Felix’s apartment, chasing him through the lobby, and engaging
himin a physical altercationSeeTelesco Report at 12.

Finally, that the Plaintiffs allege intentional wrongdolmgthe detectives does not defeat
caustion. To be sure, a municipality may not be held liable for a failure to train because an
officer flouts their training.Amnesty Am. v. Town of W. Hartfp861 F.3d 113, 130 (2d Cir.
2004). But misconduct—even flagrant miscondustay trigger liability ifthe risk of
constitutional violations is high without adequate trainidgalker, 974 F.2d at 297-98.

Contrary to the City’s position that deficient training cannot be at fault for intetion
misconduct like shooting someone who posed no danger to officers, the use of deadly force
against a fleeing suspect was the paramount example cited by the Supreme Cantomnas
supporting liabilityfor failure to train Id. (citing Canton 489 U.S. at 390 & n.10). A
reasonable juror could conclude that, but for the City’s failure to provide adéxpiaieg,

Carter would not have engaged Felix in a physical altercttairdramatically increased the risk
of the use of deadly force.

The Court therefore denies the City’s motion for summary judgment as to thie-failu
train claim.

2. Disability Discrimination

The City also moves for summary judgmentloadisability discriminatiorclaims. Title
Il of the Americans with Disabilities Act (“ADA”) forbidthe denial of benefits, programs, or
services to individuals with disabilities who are otherwise qualibe@d¢eive them. 42 U.S.C. §

12132. “To prove a violation of Title Il, a party must therefestablish: (1) that he is a
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qualified individualwith a disability; (2) that he was excluded from participation in a public
entity’s services, programs or activities or was otherwise discriminated agaiagtublic entity;
and (3) that such exclusion or discrimination was due to his disabiligrgravev. Vermont
340 F.3d 27, 34-35 (2d Cir. 2003) (internal quotation marks omitted). A claim under the
Rehabilitation Act requires the same showikglton v. Goord 591 F.3d 37, 42 n.1 (2d Cir.
2009).

This Court previously held th#te Plaintiffshad staéd a claim for violation of the ADA
and Rehabilitation ActFelix I, 344 F. Supp. 3dt 664. The parties agree that the ADA requires
police departments to make reasonable accommodations for disabled suSpectsg.
Morales v. City of New YorlNo. 13ev-7667 (RJS), 2016 WL 4718189, at *7 (S.D.N.Y. Sept. 7,
2016) Williams v. City of New York21 F.Supp.3d 354, 368 (S.D.N.Y. 200\8)agner v. City
of New YorkNo. 14¢ev-2521 (VEC), 2015 WL 5707326, at *7 (S.D.N.Y. Sept. 28, 2015)
Valanzuolo v. Citpf New Haven972 F. Supp. 2d 263, 273-74 (D. Conn. 20AB}hony v. City
of New YorkNo. 00€v-4688 (DLC), 2001 WL 741743, at *11 (S.D.N.Y. July 2, 2Q0¥pods
v. City of Uticg 902 F. Supp. 2d 273, 280 (N.D.N.Y. 201Ryan v. Vt. State Policé67 F.
Supp. 2d 378, 389 (D. Vt. 2009). The ADA’s implementing regulations explicitly acknowledge
schizophrenia as a disabilitpvered by the ADAFelix |, 344 F. Supp. 3d at 64diting 28
C.F.R. 8 35.108(d)(2)(iii)(K)).The same evidence that would allow a reasonable juror to
conclude that the Citywasdeliberately indifferent to the rights of emotionally disturbed persons
supports the inference that the City was deliberately indifferent to thefrikkability
discrimination. See id. Williams, 121 F. Supp. 3d at 374-75

The City argues that it is nonetheless entitled to summary judgment onahiitglis

discrimination claims for two reasons. First, it contends that the detewtere not aware of

10
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Felix’s current nental state before they saw him fleeing down the fire escape. Second, the City
again seeks refuge in its interpretation of the NYPD’s policy on emotionalilylokst persons,
which the City claims would not require officers to call for backup until tleeggnally

observed Felix engaging in behavior that reflected a risk of serious injury telhansthers.

The City’s first argumenteglects substantial evidence in the record. It is undisputed that
the detectives learned of Felix’s mental health diagnosis and that he was suspectel&uoff a v
crime before going to his apartment to confront hifelix 11, 408 F. Supp. 3d at 30BIf.

Counter 56.1 1 1-3, 6. Even if they had doubts about Felix’s mental state at that time, or were
unsure they would find him in his apartment, the City does not articulate any reason why those
doubts should have persisted after the detectives saw Felix flee down the fire édcaftesr

of these junctures, the detectives could have taken the actions suggested byltiBukiatr the
Telesco Report, or the Firearms Discharge Review Board repeePatrol Guide Procedure

No. 21605; Telesco Repost 9. A reasonable juror could conclude that the detectives had the
opportunity to make a reasonable accommodation for Felix’s disability and faiedso.

The City’s reliance on its interpretation of the NYPD&finition of anemotionally
disturbedperson is also misplaced. Conduct may violate the ADA and Rehabilitation Act even if
it comports with a city’s internal policies and procedures. The disability disation statutes
apply to individuals with disabilities like schizophreniaet merelyindividuals who are also
displaying the behavior the City contends would be required to deem them emotionalbedistu
persons under its internal policieSee28 C.F.R. § 35.108(d)(2)(iii)(K) Indeed, this Court
rejected precisely this argument inptsor order. See Felix,|344 F. Supp. at 644 (“Defendast’
suggestion that Mr. Felix was not behaving in an emotionally disturbed manner and tldat he di

not appear to be a threat to himself or others, even if accurate or creditabletagthdoss not

11
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contradict Plaintiffswell-pled allegation that Mr. Felix was entitledttee ADA and
Rehabilitation Acts protections). A reasonable juror could conclude that Felix was a qualified
individual with a disability covered by the ADA and Rehabilitation Act.

The Court therefore denies the City’s motion for summary judgment as to thiitgisa
discrimination claims.

B. Bifurcation

Federal Rule of Civil Procedure 42(b) affords district courts wide discretibifurcate
a trial to further convenience, avoid prejudice, or promote judicial efficieAnyato v. City of
Saratoga Springl70 F.3d 311, 316 (2d Cir. 1999). Courts is thistrict have takea range of
approaches to the bifurcation of claims against individual officers from clgansst
municipalities. See, e.gBrown v. City of New YorlNo. 13¢v-6912 (TPG), 2016 WL 616396,
at *2 (S.D.N.Y. Feb. 16, 2016)Courts in this Circuit favor bifurcatinglonell claims”
(citation omitted))Jeanty v. Cty. of Orang8&79 F. Supp. 2d 533, 549 (S.D.N.Y. 200%)] he
presumption is that all claims in a case will bsalved in a single trial, aritis only in
exceptional circumstances where there are special and persuasive reasons for frepattigy
practice that distinct causes of action asserted in the same case may lieersabigect of
separate trials (internal quotation marks and citations omitted)). $edBircuit precedent
makes cleathatconsideration of the factors Rule 42(b) “is ‘firmly within the discretion of the
trial court”™ Katsaros v. Cody744 F.2d 270, 278 (2d Cir. 1984) (quotinge Master Key
Antitrust Litigation 528 F.2d 5, 14 (2@ir. 1975)).

The Court finds that the City’s arguments in favor of bifurcation do not overcome the
presumption that all claims should be resolved in a single trial. In this Court'sesqse

bifurcation often results in greater burden on court resources and significantodisl@yentry of

12
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final judgment. Although a finding that no constitutional violation occurred could obviate the
need for testimony regarding tMonell claim, those gains in judicial efficiency are likely to be
outweighed by the difts required to schedule and prepare for separate trials. Moreover, even if
the detectives prevailed on the § 1983 claims, trial might still be necesséy disability
discrimination and statlaw claims against the CityThe Court is confident thatarefully
crafted limiting instructions can eliminaa@y risk of undue prejudice to the detectives resulting
from evidence offered against the Citgee Jeanty379 F. Supp. 2d at 550 (collecting cases).
The Court therefore declines to exercise itsr@#on to order separate trials.

C. Expert Testimony

The City also seeks to exclude testimony by the Plaintiff's expert witness, Dscdele
“It is a wellaccepted principle that Rule 702 embodies a liberal standard of admissibility fo
expert opinions, representing a departure from the previously widely followed, and more
restrictive, standard dirye v. United State®93 F. 1013, 1014 (D.C.iiC1923)” Nimely v.
City of New York414 F.3d 381, 395 (2d Cir. 200®)ting Daubert v. Merrell DowPharm., Inc,
509 U.S. 579, 588 (1998) “[B]y loosening the strictures on scientific evidence sdirigg,
Daubertreinforces the idethat there should be a presumption of admissibility of evidence.”
Borawick v. Shay68 F.3d 597, 610 (2d Cir. 1995). Daubert “the Court expressed its faith in
the power bthe adversary system to test ‘shaky but admissésMelence’ Id. (quoting
Daubert 509 U.S. at 596). After determining that an expert witness is qualified, this standar
requires a district court to assedsether an experts proffered testimony has #itsently

‘reliable foundation,” considering the non-exhaustive factors enumeraieaubertand Rule
702. Amorgianos v. Nat'l R.R. Passenger Co03 F.3d 256, 265 (2d Cir. 2002) (quoting

Daubert 509 U.S. at 597).

13
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“Courts typically admit police expert tesbmy, based solely on the expsrprofessional
experience, wherit is offered to aid the jurg understanding of an area not within the
experience of the average jurorCerbelli v. City of New YorkNo. 99¢v-6846 ARR) (RML),
2006 WL 2792755, at *8 (E.D.N.Y. Sept. 27, 200&)llecting cases)Courts generally consider
police practice testimony reliable when it is within the testifying experofessional experience
and the expert has considered the relevant documieht$lowever, the Second Circuit has held
that expert testimony is not admissible where the expert usurps the juryby mbéning on an
issue law or relies on speculative assumpti®@eeUnited States v. Duncad2 F.3d 97, 103 (2d
Cir. 1994) Boucher v. U.S. Suzuki Motor Carg3 F.3d 18, 22 (2d Cir. 1996).

The City contads that Dr. Telescospinions contaira number of impermissiblegal
conclusions and opinions based on speculafidre Court disagrees that the Telesco Report is,
on the whole, based on speculation or improperly premised on the assumptielihaas an
emotionally disturbed persorDr. Telesco was careful to articulate the bases for her opinions,
which included her extensive experience training NYPD instructors on issaies! e
emotionally disturbed persons, review of the relevant NYPD policies, procedacesaining
materials, and study of respected academic sourBesTelesco explagdin detailhow the
detectives could have applied CIT principles to avoid escalating the confrontatidrelix. 1d.
at 8 (‘DetectiveCarternot only failed to ISOLATE and CONTAIN David Felix but escalated the
incident . . ."); id. at 9 ("Detective Carter’s escalation and the decision to take [Falid into
custody demonstrates a lack of recognition that he was potentially encounterragrayith a
mental illness who had recently been engaged in violent felonious conduct.”). In detgrmini
that the detectives should have treated Felix as a potential emotionally digiarben, Dr.

Telesco relied on the same comnsanse factors that the Firearms Discharge Review Board

14
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report concluded should have caused the detectives to call for batiieigetectives knew Felix
“resided at the ‘Bridgea residential facility specifically for people with mental iliness, had a
diagnosis of paranoid scloghrenia, was taking medicatidor mental illness, and hachatory

of violence” 1d. at 8-9.

However, the Court agrees with the City that two of the statements in the Tetgsmd R
cross the line and offer impermissible legahclusions. First, th€elesco Report stated that
“David Felix would have been alive and treated for his schizophrenic symptoms, if the
Detectives involved in this case had received the appropriate level afigramshould be
expected of one of the largest police agencies in the country.” Telesco Report #hdOgtA
Dr. Telesco is qualified to testify as to whether certain police tactics increassektbédeath to
mentally ill or emotionally disturbed persons in general, the conclusion thacihef
appropriate traning caused Felix’s death in this particular case impermissibly substitutes her
expert opinion for the factfinding function of the jurgeeCerbelli, 2006 WL 2792755, at *11
(citing Duncan 42 F.3d at 101). Second, the Telesco Report stated that “no exigent or
emergency circumstances existed that would have justified the detectives tetakeah they
did.” Telesco Report at 8—9. The Second Circuit has held that expert testimtmylice
action wasot“justified under the circumstancesffers an impermissible legabnclusion.

Hygh v. Jacobs961 F.2d 359, 364 (2d Cir. 1992Vhether the detectives were justified in
entering Felix’s apartment at the very least “communicaf{dsfal standard-explicit or
implicit—to the jury” Id.

The Court therefore grants the City’s motion to limit Dr. Telesco’s testimofollaws:

Dr. Telesco shall not testify as to the ultimate causal relationship betwedd'§NtY&ning and

Felix's death, and Dr. Telesco shall not testify as to whether exigent or exeojeumstances

15
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justified the detectives in entering Felix’s apartment. The Court denies the IGadion insofar
as it seeks to preclude Dr. Telesco’s testimony altogether or \8fieceto the other specific
statements the City objects to in its brief.
Conclusion

The City’s motion (Dkt. No. 130) is GRANTED in part and DENIED in part.
Specifically, he CourtDENIES summary judgment as to both the failtwerain claim and the
disability discrimination claimdDENIES the request for bifurcation; al®@RANTS In part the
request tdimit expert testimony The Court will schedule a pretrial conference by separate
order.

SO ORDERED.

Dated:October 132020 tA g Ajﬂﬁ(

New York, New York ALISON J. NATHAN
United States District Judge
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