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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
FRED WEINSTEIN,
Plaintiff,

-V- No. 16-CV-6034-LTS-DCF
CITY OF NEW YORK, NEW YORK CITY
DEPARTMENT OF SANITATION, and
NEW YORK CITY DEPARTMENT OF
CITYWIDE ADMINISTRATIVE
SERVICES,

Defendants.

MEMORANDUM ORDER

Plaintiff Fred Weinstein (“Riintiff”) brings this civl rights action, pursuant to
Title VII of the Civil Rights Act of 1964, 42 U.S.®.2000e et seq. (“Title VII”), and New York
City Administrative Code § 801 et seq. (the “NYCHRL"), ainst the City of New York
(“City”), the New York City Department ddanitation (“DSNY”), and the New York City
Department of Citywide Administrative ServidggDCAS”) (collectively, “Defendants”). In a
two-count Amended Complaint, Plaintiff, arfoer DSNY employee, alleges that he suffered
unlawful discrimination on the k& of his race, religion, ardisability. (First Amended
Complaint (“FAC”), Docket Entry No. 26.) The Court has jurisdiction of the federal claims
pursuant to 28 U.S.C. 88 1331 and 1343(a)(3) apdr(d supplemental judiction of the state
law claims pursuant to 28 U.S.C. § 1367.

Defendants now move pursuant to Fadi®ule of Civl Procedure 56 for

summary judgment as to all claims. The Court has considered thoroughly all of the parties

submissions. For the following reasons, the Court grants Defendants’ motion for summary
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judgment dismissing the claims against DC#&#l DSNY, grants the motion for summary
judgment dismissing Plaintiff's Tle VIl claims against the Gjif and declines to exercise

supplemental jurisdiction of Plaintiff's remaining state law claims.

BACKGROUND

Except as otherwise noted, the fallog material facts are undisputed=red
Weinstein is a white, Jewish male. (D&6.1 1 2.) On June 1, 2014, Weinstein submitted a
“Pre-Employment Application” to work as@anitation Worker witlthe DSNY. (Def. 56.1
1 20.) The two-page “Pre-Employment Application” asked 13 dquesstibout employment,
criminal, and military history. (Declaration Support of Defendants’ Motion for Summary
Judgment (“Branch Decl.”), Docket Entry No. 4&.B1.) On this initialapplication, Weinstein
indicated that he had never been disciplined in any position by an employer and verified that he
had “personally completed [the] application, andrgthing [he had] written within [was], to the
best of [his] knowledge and belief, trard complete.” (Def. 56.1 1 21-22.)

After completing the “Pre-Employmentpflication,” Plaintiff was required to
complete a “Comprehensive Personnel DocutmantCPD-B.” (Def. 56.1 1 23-24.) The
CPD-B was more extensive than the initipgpkcation and solicite greater detail about
Plaintiff's background. Four of Plaintiff's CPD-B responses arssaid in this case. First, in

response to the question of whether he hadr‘been employed by a New York City (NYC)

The facts presented or recited as undespare drawn from the parties’ statements
pursuant to S.D.N.Y. Local CivRule 56.1, or from evidenaes to which there is no non-
conclusory factual proffer. Citations Befendants’ Local Civil Rule 56.1 Statement
(Defendants’ Statement of Undisputed MatkFacts Pursuant taocal Civil Rule 56.1
(“Def. 56.1"), Docket Entry No. 47) arfllaintiff's Respons¢hereto (Plaintiff's
Response to Defendants’ Rule 56.1 Statemebinadisputed Facts (“Pls. 56.1”), Docket
Entry No. 53), incorporate by referengéations to the undbying evidentiary
submissions.
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Agency,” Plaintiff responded, “No.” (Branch Ble Ex. N at 2.) Second, in response to the
guestion of whether he had evmren “disciplined (i.e., suspended, demoted, reprimanded, fined,
fired, terminated, discharged) in any positiorelither a public or private employer,” Plaintiff
responded, “No.” (Branch Decl., Ex. N at Zhird, in the “Employment” section, Plaintiff
included work history dating badk 1978, but failed to includemployment with the New York
City Transit Authority (“NYCTA”) that he held from 1981 to 1991. (Branch Decl., Ex. N at 3-5;
Affirmation of Dorina Cela (“Cela Aff.”), Docket Entry No. 55, Ex. 3 at 49.) Fourth, in response
to the question of whether he had “ever beamvicted of any felonies, misdemeanors, and
violations anywhere, excludinggfffic violations,” Plaintiff responded, “No.” (Branch Decl., Ex.

N at 13.)

In July 2014, before completing the BB, Plaintiff underwent several eye
examinations. On July 10, 2014, Plaintiff toaiddailed the DSNY’s eye examination. (Cela
Aff., Ex. 3 at 98.) Plaintiff took another eyeaawination at Cohen’s Fashion Optical on July 12,
2014. (Cela Aff., Ex. 3 at 99.) Accordingddetter from Dr. Dana Mavrovich of Cohen’s
Fashion Optical, “Mr. Fred Weinstein had a comprehensive eye examination at our office on July
12, 2014. He has a prescription for bothatise and reading but only purchased and was
dispensed the distance praption glasses on that day.” (@eAff., Ex. 34.) On July 17, 2014,
Plaintiff re-took the DSNY eye examination amgkaring his prescription glasses, passed the
examination. (Pls. 56.1 1 14.)

Plaintiff submitted his CPD-B on August 28, 2014. (Def. 56.1 1 25, 33-35.) In
signing the CPD-B, Plaintiff &nowledged that his “[f]ailure to meet the standards for
background investigation” or “faé statement or imiéonal omission of @y material facts”

could result in his disqualifiti@n, even after appointment. (Branch Decl., Ex. N at 16.)
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Plaintiff also affirmed that hbad “personally completed [the] application, and everything [he
had] written within [was], to the best of [his] knkedge and belief, true and complete.” (Id.)
On September 15, 2014, DCAS appointed Plidias a “probationary Sanitation Worker,”
pending satisfactory completion of his background investigat{Def. 56.1 { 39.)

On June 15, 2015, Mawhy Kaba, a backgroumvestigator with the DCAS, sent
Plaintiff a “Request for Required Documents” tethto his employmerapplication. (Branch
Decl., Ex. R.) The Request stated that Mr. Weiinshad failed to disclose (i) a 1991 dismissal
from the NYCTA “due to chargeg,and (ii) six New York state convictions, which had been
incurred between 1995 and 2012. (Branch Decl., Ea&t R) The Request called for Plaintiff to
“explain the reason(s) for failure thsclose [his] dismissal on clygs; and for failure to disclose
[his] conviction record.” (Brach Decl., Ex. R at 2.) Omde 23, 2015, Plaintiff responded to
the Request and explained that he did netldse his employment with the NYCTA because
“[i]t was 25 years ago and [he] had totally forgatebout it,” and that hdid not disclose his
convictions because he “thoughéthuestion was asking if [he] had any open criminal cases or
open court cases that would affect [him] froecoming a sanitation worker.” (Branch Decl.,
Ex. T at 3, 5.) Nowhere in Plaintiff's ninexge response did he mention any difficulty seeing
the application questions.

Investigator Kaba followed up on Plaiffis June 23 response with a “Notice of
Proposed Personnel Action,” dated July 22, 2015, wstited that Plairffiwould be found “not
qualified” for the Sanitation Wogk position because he had witlthgertinent facts in [his]

background during [his] appointmieprocessing, [which] preveed the NYC Department of

2 Plaintiff was terminated from his employment with the NYCTA and charged with
stealing Transit Authority property, insuldamation, and being absent without proper
authority. (Def. 56.1 1 42-45.)
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Sanitation form [sic] making a hiring de@si based upon a complete and thorough review of
[his] character and background.” (Branch Ddek, U at 4.) Instead of submitting a written
response to the Notice, Plaintiff requested (ansl granted) an interview at DCAS'’s offices on
August 25, 2015. (Def. 56.1 11 52-53; Branch D&u.,V and W.) Investigator Kaba and
Steve Weitz, a supervising investigator at DCAShlattended the meetingtiv Plaintiff. (Def.
56.1 1 54; Cela Aff., Ex. 8 at 11.) During the tiveg, Plaintiff disclosed for the first time that,
in addition to the six New York convictions, had also omitted two Pennsylvania convictions
from his employment application. (Def. 56.1 § 58.)

Plaintiff prepared and submitted tworttawritten statements at the meeting,
which provided additional explanations for hisissions. (Branch Decl., Ex. X.) In the first
hand-written statement, Plaintiff stated thatfilled the employment section of [his] application
based on the last ten years of employment” bedagisgroneously thought the application had a
“rectangular box before the questions asking tddisy jobs that [he] worked for the last 10
years.” (Branch Decl., Ex. X at 1.) The sed hand-written statemeexplained that he had
omitted his criminal convictions because héléti out the application too fast and made a
mistake reading” the aication. (Branch Bcl., Ex. X at 5.)

At the end of the August 25 meeting, Invgator Weitz told Plaintiff to “expect
the worst” regarding the outcome of his backgrd investigation. (PI$6.1 1 68.) According
to Weitz, he wanted Plaintiff “to be prepared the worst” possible result, in light of the
“serious” omissions from his employmeagplication. (Cela&ff., Ex. 8 at 111.)

On August 27, 2015, Investigator KabatBlaintiff an “Amended Notice of
Proposed Personnel Action,” which added PifiistPennsylvania onvictions. (Def. 56.1

11 59-60; Branch Decl., Ex. Y.) Plaintiff pgshded to the Amended Notice with letters dated
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September 1, September 11, September 12, and September 15, 2015. (Def. 56.1 § 62.) In his
letter dated September 1, 2015, Rtifi explained that he was &dling with a vision impairment
problem” when he “originally filled out the apghtion in question,” which “caused [him] to
unintentionally make mistakes and not comprehehat [he] was looking at while filling [his]
application out.” (Def. 56.1 1 63-65.) Plaintiffraitted in this letter that he “never mentioned
his vision impairment to his DCAfavestigator during the coursd his investigtion.” (Def.
56.1 1 71.) Each subsequent let@terated that his poor eyesigind lack of corrective lenses
caused the errors his application. (ef. 56.1 1Y 74, 77, 78.)

Plaintiff contends that, in a telephoca! during his background investigation,
Investigator Kaba asked Plaifiif he was “Jewish” and thatyhen Plaintiff responded in the
affirmative, she replied that “tkia what [she] wanted to know.[Cela Aff., Ex. 3 at 28-29; PlIs.
56.1 1 36-37.) Investigator Katlanies that this conversation occurré@ela Aff., Ex. 7 at
17.) In late-August 2015, Investigator Kaba wasnpoted to a position with the City’s civil
service transactions unit, and Investigatorliddd{earney was assignedd¢omplete Plaintiff's
background investigationCela Aff., Ex. 7 at 6, 22; Def. 56.1 { 72.)

On September 11, 2015, Investigator Kegrsubmitted a “Final Investigation
Report,” in which she recommended finding Pldiritiot qualified” for his position because he
“misrepresented his entire background. His falatfibn of all pertinent gues is significant and
cannot be overlooked.” (Def. 56.1 11 79-80.) On September 15, 2015, the Deputy
Commissioner of DCAS issuedldotice of Personnel Action,” fiding Plaintiff “not qualified”
for his position as a Sanitation Worker, andesing his termination. (Def. 56.1 1 81-83.) The
Notice indicated the reasons for Plaintiff's témation were related to his character, fraud,

falsification of official New York City employment documents, and omitting pertinent facts from
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his background information. (Def. 56.1 { 8@n September 15, 2015, DSNY terminated
Plaintiff's employment. (Def. 56.1 { 84.)

Plaintiff appealed his termination to the New York City Civil Service
Commission, which twice affirmed DCASfmding. (Def. 56.1 11 86-89.) On October 16,
2015, Plaintiff filed a charge wittihe New York State Divisionf Human Rights and the Equal
Employment Opportunity Commission (“EEOCalleging that te City and DCAS
discriminated against him because of his amestrd, conviction record, disability, and race.
(Branch Decl., Ex. D; Cela Aff., EX1.) Plaintiff also included chges of retaliation. _(Id.) On
May 17, 2016, Plaintiff received a Notice of RightSoe letter (Cela Aff., Ex. 12), and on July

28, 2016, he filed a Complaint with ti@ourt (Docket Entry No. 1).

Alleged Comparator: Brian Garland

Weinstein asserts that the circumstances of his treatment by Defendants are
indicative of discrimination because he is simylaituated to a fellow sanitation worker, Brian
Garland (“Garland”), who also failed to disclas@rior criminal record but was not dismissed.
(FAC 11 19-21.) Mr. Garland, an African-Amean, applied for a Sanitation Worker position
with DSNY in June 2014 and, like Plaintiff, colafed the Pre-Employment Application and the
CPD-B. (Def. 56.1 1 96-98.) On his CPD-B,. @arland stated that he had never “been
convicted of any felonies, misdeanors, and violations anywhergDef. 56.1 1 99.) On July
21, 2014, Mr. Garland was appointed as a probationary Sanitation Worker, pending successful
completion of his background investigatiofpef. 56.1 I 100; Cela Aff., Ex. 51.)

In July 2014, prompted by a DSNYaining, Mr. Garland contacted Mr.
Raspberry, a member of the DCAS’s Employessistance Unit, stating that he was concerned

that he had mistakenly failed to disclosgrir conviction. (Def56.1 1 116-18; Pls. 56.1  89;
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Cela Aff., Ex. 9 at 10, 18-19.) AccordingMr. Garland, Mr. Rasplgy did not indicate,
“anything [was] wrong” and saidjt“shouldn’t be a problem.” @a Aff., Ex. 9 at 10; Branch
Decl., Ex. SS.)

On March 18, 2015, DCAS Investigafdilda Rivera sent Mr. Garland a
“Request for Required Documents” regardindrug conviction that Mr. Garland had omitted
from his CPD-B. (Def. 56.1 11 101-03; Brariz&cl., Ex. MM.) Mr. Garland responded with a
hand-written letter dated Mdr@6, 2015, explaining that “he lmved the charges against him
had been dismissed . . . and that he did remiae his conviction because he was incorrectly
advised that incidents ovemt¢10) years old need not beported.” (Def. 56.1 1 105.)

On May 5, 2015, Investigator Rivera followed up with a second “Request for
Required Documents,” requesting proof ttet charges against Mr. Garland had been
dismissed. (Def. 56.1 § 107; Branch Decl., BER.) On May 29, 2015, before Mr. Garland had
responded to the second Request, Investidrit@ra issued a “Notice of Proposed Personnel
Action,” indicating that Mr. GAand would be found “not qliied” for his position as a
Sanitation Worker because his explanation wasuapported by the criminal court record. (Def.
56.1 1 108; Branch Decl., Ex. QQ.)

On June 4, 2015, Mr. Garland met with Investigator Rivera, Steve Weitz, and
Carolyn Smith, the Deputy Director of DCASisvestigations Unit, taliscuss his background
investigation. (Def. 56.1 § 111During the meeting, Mr. Garland clarified that most, but not all
the charges against him had been dismissed@drand indicated that he “should have been
explicit in stating the charges that had bdemissed.” (Def. 56.1 § 112; Branch Decl., Ex.
RR.) Mr. Garland further explaed that (i) when he renewbd hazardous materials license,

the Transportation Security Administratiomdethe United States Partment of Homeland
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Security had advised him that Was not required to discloserwictions over ten years old, and
that (ii) because Mr. Raspberry did not indé&chts omission was a problem requiring correction,
he believed he could wait unkie “[heard] from the investigah unit” before disclosing his
conviction. (Def. 56.1 § 113; Brah Decl., Exs. RR, SS.) M&arland also provided a second
hand-written statement during the June 4 meeting, explaining that he had been under the
impression that all but one of his charges were dismissed following a “boot camp” alternative to
incarceration. (Def. 56.1 1 115;d@rch Decl., Ex. SS.) Mr. Garland recognized that it was a
“big mistake to not disclose” his prior contian. (Def. 56.1 { 116; Binch Decl., Ex. SS.)

On June 8, 2015, after discussing Mrri&ad’s case with Steve Weitz, Executive
Director Kevin Williams, and Carolyn Smith, Integgtor Rivera issued a “Final Investigation
Report” recommending that M&arland be found “qualified” for his position as a Sanitation
Worker. (Def. 56.1 { 120; Branch Decl., Ex. UUnyestigator Rivera’s recommendation was
based on a determination that Mr. Garland mefjab requirements, his conviction record was
noted, Mr. Garland met the Veterans Preferergeirements, and his background was noted.
(Branch Decl., Ex. UU.) Steve Weitz, InvestigaRivera, and Deputy Bactor Smith all found
Mr. Garland’s explanations “acceptable” and “cstent” with the information they obtained
from the United States Department of Prafrati (Cela Aff., Ex. 8 at 123.) On June 9, 2015,
DCAS issued a “Notice of Personnel Action,” aiog that Mr. Garland wa“qualified” for his
position based on the same considerations unidgrlgvestigator Rivera’s recommendation.

(Def. 56.1 1 121; Branch Decl., Ex. VV.)

EEOC Determination

Plaintiff claims that a prior EEOG@etermination concerning discrimination by

DCAS is relevant to his own claim of dismination. The pertinent undisputed facts are as
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follows. On April 1, 2015, the EEOC issued aedmination concerning a charge brought by “a
class of African American and Hispanic wame . employed as Administrative Managers”
against DCAS for engaging in “a discriminatqgttern of wage suppression and subjective
promotion.” (Def. 56.1 1 128-29; Branch DeElx. WW.) The EEOC’s investigation revealed
reasonable cause to believe that DCAS had engaged in a discriminatory pattern of wage
suppression and subjective promotion in violatid the Equal Pay Act of 1963 and Title VII.
(Branch Decl., Ex. WW at 2.) The EEOC'’s risigy proposed conciliation agreement applied
only to class members and the DCAS. (3.1 7 130; Branch Decl., Ex. XX.) Neither
Plaintiff nor Mr. Garland identifies as an Aden American or Hispanic woman, nor has either

held a position as an Administrative ManagéDef. 56.1 {1 93, 131; PIs. 56.1 1 1.)

DISCUSSION

Rule 56 Summary Judgment Standard

Rule 56(a) of the Federal Rules of/{CProcedure provides that summary
judgment is to be granted in favor of a movingtpavhere that party can demonstrate “that there
IS no genuine dispute as to anyteral fact and the movant istéted to judgment as a matter of

law.” Fed R. Civ. P. 56(a); see also Andersohiberty Lobby, Inc., 477 U.S. 242, 256 (1986).

Thus, a party that is unable to “make a showirfGcsent to establish the existence of an element
essential to that party’s cas@daon which that party will bearéhourden of proof at trial” will

not survive a Rule 56 motion. Celotex CorpCuatrett, 477 U.S. 317, 331986). Specifically,

the party who bears the burden of proof at tnalst do more than simply show that there is
some metaphysical doubt as to thaterial facts and they may ety on conclusory allegations

or unsubstantiated speculation.” Jeffreys W.B., 426 F.3d 549, 554 (Zcir. 2005) (citations

omitted). The moving party bears the burden oficiestrating the absence of a material fact,
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and the court must be able to find that, “affeawing all reasonable inferences in favor of a

non-movant, no reasonable trier of fact could finfawor of that party.” _Marvel Entm't, Inc. v.

Kellytoy (USA), Inc., 769 F. Supp. 2d 520, 523@3N.Y. 2011) (quoting Heublein v. U.S., 996

F.2d 1455, 1461 (2d Cir. 1993)).

For the purposes of summary judgmeation practice, a fact is considered
material “if it might affect the outcome of theitsunder the governing law,” and an issue of fact
is “genuine” where “the evidence is such thakasonable jury could return a verdict for the

nonmoving party.”_Holtz v. Rockefeller &dCInc., 258 F.3d 62, 69 (2d Cir. 2001) (internal

guotation marks omitted). “[M]ere conclusory gigions or denials . . . cannot by themselves

create a genuine issue of material fact winerge would otherwise exi Hicks v. Baines, 593

F.3d 159, 166 (2d Cir. 2010) (internal quotatiorrksaomitted). “[E]ven in the discrimination
context, a plaintiff must provideore than conclusory allegatioogdiscrimination to defeat a

motion for summary judgment.” Schwapp v.wroof Avon, 118 F.3d 106, 110 (2d Cir. 1997).

Claims Against DSNY and DCAS

Because DSNY and DCAS are City agendiajntiff's claims against them must
be dismissed. The New York City Charter pr@gadhat “[a]ll actions and proceedings for the
recovery of penalties for the violation of any lahall be brought in the name of the city of New
York and not in that of any agency, except vehatherwise provided by law.” N.Y. City Charter

ch. 17 8 396. As such, City agencies are notbluantit[ies].” Paige-El v. Herbert, 735 F.

App’x 753, 755 (2d Cir. 2018); see also Jenkinhbl.Y.C., 478 F.3d 76, 93 n.19 (2d Cir. 2007)

(finding that “[t]he district ourt correctly noted that the NYPB a non-suable agency of the

City”). Therefore, the Court grants Defentisl motion for summaryudgment dismissing
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Plaintiff's claims as against DSNY and DCAS, lwatit prejudice to litigatin against the City of

the claims asserted.

Title VIl Claims Against NYC

UnderTitle VII, it is unlawful for an employer “to discriminate against any
individual with respect to his . . . employment, because of such individual’'s race, color, religion,
sex, or national origin.” 42 U.S.C.S. § 200qe)21) (LexisNexis 2012)Plaintiff's Title VII
discrimination claims are evaluated under thedkstep burden shifting analysis established in

McDonnell Douglas Corp. v. Green, 411 U792, 802 (1973)._See, e.g., Weinstock v.

Columbia Univ., 224 F.3d 33, 42 (2d Cir. 2000he first step under the McDonnell Douglas

structure requires plaintiffs to proffer eviderestablishing a prima facie case of discrimination.

411 U.S. at 802; see, e.9., St. Mary’s HoGur v. Hicks, 509 U.S. 502, 506 (1993). “To meet

the burden of production required for a prima faee of discrimination, plaintiff must show
that he (1) is a member of a protected clé®swas performing his duties satisfactorily; (3) was
discharged; and that (4) his disap@ occurred under circumstances giving rise to an inference of

discrimination on the basis of his membershithim protected class.” Graham v. Long Island

R.R., 230 F.3d 34, 38 (2d Cir. 2000).
The second step shifts the burdethieemployer to offer some legitimate, non-

discriminatory reason for its actions. McDotmouglas, 411 U.S. at 802. “This burden is one

of production, not persuasion;can involve no credibility assement.” _Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133, 142 (20@tternal quotation marks omitted). The

employer does not need to prove thatdhallenged action wasot the product of

discrimination, but must provideckear and specific explanation for the action. Gibbs v. Consol.

Edison Co. of N.Y., 714 F. Supp. 85, 89 (S.D.N1989). The presumption of discrimination
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arising from the prima facie case drapg upon such a proffer of a legitimate, non-
discriminatory reason.

The burden then shifts back to Plaintiff to offer proof that would enable a
reasonable fact finder to concluthat Defendant’s ffered reason was a pretext for prohibited

discrimination. _Reeves, 530 U.S. at 143; ad&@chnabel v. Abramson, 232 F.3d 83, 88 (2d Cir.

2000). Plaintiffs may rely at the rebuttal stagalmsame facts used to establish the prima facie
case so long as a preponderance of the evideogkl allow a reasonable fact finder to find that

a discriminatory violation has occurred. Holtz v. Rockefeller & Co., Inc., 258 F.3d 62, 78 (2d

Cir. 2001). However, Plaintif§ own conclusory allegations will not be sufficient to overcome
proffered evidence substantiating a defendant’sdiscriminatory rationale for the actions. See

Jasmin v. Dep'’t of Labor, 2007 W1746909, at *8 (S.D.N.Y. June 15, 2007).

Race Discrimination

Defendants do not dispute tHlaintiff has satisfied therft three elements of his
prima facie case of discrimination. Defendaruatest the fourth element; they argue that
Plaintiff has failed to produce evidence from whacreasonable juror could infer discrimination.

Plaintiff asserts that he wéseated differently and ulthately terminated from his
employment . . . based on his race (WhitgPlaintiff's Memorandum of Law in Opposition to
Defendants’ Motion for Summagdudgment (“Pls. Opp. Br.”Docket Entry No. 54, at 3.)
Plaintiff argues that the Court can infer distnation from Defendants’ more favorable
treatment of Brian Garland, Plaifffis “similarly situated” co-woker. (Pls. Opp. Br. at 6.)
Defendants assert that Plainafid Mr. Garland are not “similarkituated” and that Plaintiff has

otherwise failed to produce anyigence from which a reasonalpeor could infer that his
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termination was motivated by discriminatoryrans. (Defendants’ Memorandum of Law in
Support of Their Motion for Summary JudgmeriD¢f. Br.”), Docket Entry No. 49, at 6-12.)

“A plaintiff may raise . . . an infereedof discrimination] by showing that the
employer subjected him to dispardteatment, that is, treatedrhiess favorably than a similarly
situated employee outside his protected gropraham, 230 F.3d at 39. “When considering
whether a plaintiff has raised an inference stdmination by showing that she was subjected to
disparate treatment, we have said that the jiffamntist show she was ‘similarly situated in all

material respects’ to the individuals with whaeime seeks to compare herself.” 1d. (quoting

Shumway v. United Parcel Serv., Inc., 118 F68d64 (2d Cir. 1997)). What constitutes “all
material respects” is a case-by-case detatian that courts should make by considering

(i) whether the plaintiff and the alleged comngtors were subject to the same workplace
standards, and (ii) whethtre conduct for which the engler imposed discipline was of
comparable seriousness. ld4at The plaintiff and comparatoeed not be identical, but the
facts and circumstances of thespective cases should bearea§onably close resemblance.”
Id.

Here, Plaintiff has failed to proffer esdce from which a reasonable juror could
infer race discrimination. Plaintiff’'s claitmnges on a comparison to his co-worker, Brian
Garland. However, Plaintiff hawt proffered evidence sufficient snpport a determination that
Mr. Garland was “similarly situated” to Plaintiffrfiall material respects.” First, the conduct for
which the Defendants disciplined Plaintiff wag nbcomparable seriousness to Mr. Garland’s
conduct. “When a plaintiff’s misconduct is oljgely more serious than that of a proposed

comparator, differential treatment by the emplayees not create an issue of fact that will

defeat a motion for summary judgmenConway v. Microsoft Corp., 414 F. Supp. 2d 450, 464
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(S.D.N.Y. 2006). Mr. Garland omitted only ooenviction, while Plaintiff omitted eight. Mr.
Garland included all of his employment histonyhis original disclosures, while Plaintiff omitted
ten years of employment with the NYCTAMr. Garland had never been terminated by an
employer, while Plaintiff had been terminatednr his job with the NYCTA for stealing Transit
Authority property, insubordinain, and being absent withoubper authority. Mr. Garland
raised his criminal history omission wWiCAS before his background investigation
commenced, while Plaintiff continued to withhahdormation about his jpor convictions even
after he received his first “Request for Requibetuments.” Mr. Garland’s explanations for his
omission were consistent throughout his stigation and were cmborated by federal
probation officers, while Plaintif§ explanations changed at eatdige of therivestigation.
Second, Mr. Garland and Plaintffere assigned different background
investigators._See Conway, 414 F. Supp. 2dat(finding plaintiff andcomparator differently
situated in part because “[a] different dganmaker was responsible for investigating and
determining how to discipline” comparatoipvestigator Nilda Rivera found Mr. Garland’s
explanations reasonable arahsistent, while Investigatdellie Kearney concluded that
Plaintiff “misrepresented his &re background” and that held&ied “all pertinent issues”
concerning his background investigation. WIRlaintiff may wish tacriticize Defendants’

determination as to Mr. Garlarsdemployment, “‘courts must loareful not to second guess an

employer’s judgment that it makes in goodHdit Id. at 464 (quotig Gallo v. Prudential

Residential Servs., Ltd. P’'Shi22 F.3d 1219, 1226 (2d Cir. 1994)). Plaintiff has not proffered

any evidence that Defendants’ deteration was made in bad faith.

WEINSTEIN MSJDOCX VERSIONMARCH 28,2019 15



Third, Mr. Garland was found “qualifieddr the Sanitation Worker position
based, in part, on a determination that he mé¢ides Preference requirements. Plaintiff was
not a veteran and, thus, was not giviaterans Preference treatment.

Plaintiff also asserts that the “temporal proximity between the issuance of the
[April 2015] EEOC Determinatin asserting that DefendgtCAS] had engaged in
discriminatory acts against African-American@oyees and the issuangE[Mr. Garland’s]
positive Final Investigation Report,” further b@st his allegation that Mr. Garland received
preferential treatment based on his race. (®g. Br. at 13.) Plaintiff alleges that “DCAS
attempted to ‘remedy’ . . . their discriminata@onduct by treating blacks and Hispanics more
favorably after the EEOC deteimation.” (FAC { 25.)

Plaintiff's claim that Mr.Garland’s employment application received preferential
treatment based on the EEOC’s April 2015 bPraieation is unsubstantiated speculation and
cannot preclude a finding of summary judgrh The April 2015 EEOC Determination
concerned issues quite distinct from thoselicaped in this case. The EEOC Determination
involved issues affecting (i) African-Americamd Hispanic women, rather than men; (ii)
Administrative Managers, rather than SanaativVorkers; and (iii) D&S’s pay and promotion
decisions, rather than hiring decisions. Furtegen if the Determination did apply to Mr.
Garland, the unrebutted eviderst®ws that Investigators Kabad Weitz—the employees who
Plaintiff alleges harbored discriminatorytent—did not know about the EEOC Determination
until Plaintiff commenced this lawsuit. (See CAR, Ex. 7 at 23 and Ex. 8 at 129-30.) Thus,
the EEOC Determination could not have affedXZAS’s decision to teninate Plaintiff.

Even assuming Plaintiff could adduce eande of a prima facie case of race

discrimination, Defendants have proffered gitienate, non-discriminatory reason for their
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actions: Plaintiff intentionally falsified his engyiment applications in violation of the New

York Civil Service Code and the Rules of Bty of New York. McDonnell Douglas, 411 U.S.

at 802. DCAS determined, based on its thorough investigation amdatoned professional
judgment of its investigators, that Plaintifas ineligible for employment because he had
“intentionally made a false statemexf [a] material fact in higpplication,” and had “practiced,
or attempted to practice . . . deception or fraukisnrapplication” in violation of Section 50 of
the New York Civil Service Code. DCAS alsaelenined that Plaintiff was not “of satisfactory
character and reputation” as required by Sedib91(s)(1) of Title 55 of the Rules of the City
of New York. Certainly violatins of state and city law provide a legitimate, non-discriminatory
reason for Defendants’ actions.

Plaintiff has failed to proffer evidentieat would enable seasonable fact finder
to conclude that Defendants’ reason fontimating him was a pretext for prohibited
discrimination. Thus, the Court grants théyGi motion for summarjudgment dismissing

Plaintiff's Title VII race discrimination claim.

Religious Discrimination

The first three elements of his parfacie case are, again, established. The
disputed issue is whether Plaintiff's ternmtina was motivated by religious discrimination.
Plaintiff maintains that “[tlheomments by Ms. Kaba to Pl&ifi’ and “her conviction that
Plaintiff had engaged in fraudngply based on her discovery otlomissions, serve as indicia of
discriminatory animus.” (Pls. Opp. Br. at 1Arcording to Defendants|t]he only religious
discrimination allegation plairifimakes in the Complaint” pexins to the alleged telephone
conversation between Investigator Kaba andi@fgiwhich is not supported by any record

evidence. (Def. Br. at 12.)
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As with his race discrimination clairR]aintiff has failed to make a prima facie
showing of religious discriminain. Plaintiff relies entirely oa remark DCAS Investigator
Kaba allegedly made during a telephone cosatton with Plaintiff on an unknown date.
According to Plaintiff, Investigar Kaba allegedly askiePlaintiff if he “wasa Jew” or “Jewish,”
Plaintiff answered in the affirmative, and Intigator Kaba replied, “th&s what | needed to
know.” Investigator Kaba deniesaththis conversation took place.

Even assuming that the conversatiahalicur, Investigator Kaba’'s remarks,
without more, “do not constitute sufficient evidence to make out a case of employment

discrimination.” _Danzer v. Norden Sys., Inc., 151 F.3d 50, 56 (2d Cir. 1998). The record

reveals no “other indicia of sicrimination” such that Invéigator Kaba’s remarks could
constitute more than non-amtiable “stray remarks.” Id. The remarks themselves are not
derogatory or discriminatory on their face. Mover, Investigator Kaba did not make the final
decision to terminate Plaintiff, nor did saethor the Final Inwv&igation Report that

recommended Plaintiff's termination. Seenassi v. Insignia Fin. Grp., Inc., 478 F.3d 111, 115

(2d Cir. 2007) (noting that “remarks malol someone other than the person who made the
decision adversely affecting the plaintiff mayhdittle tendency teshow that the decision-
maker was motivated by the discriminatorytsaent expressed in the remark”). For these
reasons, the Court concludes that no reasonablegouid infer that Plaintiff was discriminated
against based on his religion.

Plaintiff has failed to make a prima faghowing of religious discrimination and,
as explained above, Defendantsdidemonstrated a legitimate, non-discriminatory reason for

terminating Plaintiff’'s employmentPlaintiff has not profferedny evidence that Defendants’
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reason was pretextual. Therefore, the Cowmigrthe City’s motion for summary judgment

dismissing Plaintiff's Title VII religious discrimination claim.

NYCHRL Claims

As Plaintiff's federal claims have bedismissed, the Court declines to exercise
supplemental jurisdiction of Plaintiffs NYCHRL law claims for race, religion, and disability

discrimination. _See 28 U.S.C. § 1367(c)(3).

CONCLUSION

The Court grants Defendants’ motion for summary judgment dismissing
Plaintiff's claims against defelants DCAS and DSNY withoutgjudice to litigation of those
claims against defendant City. The Court graotsmary judgment dismissing Plaintiff's Title
VIl race and religious discrimination claims, aretlines to exercise supplemental jurisdiction
of the remaining state law claims. The pretcahference currently scheduled for April 5, 2019,
at 11:00 a.m. is cancelled. The Clerk of Casmirespectfully requestdd enter judgment in
Defendants’ favor and tclose this case.

This Memorandum Order resolves Docket Entry No. 46.

SOORDERED.

Dated: New York, New York
March28,2019

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge
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