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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ARTHUR BEKKER, indvidually, on behalf
of a class of all other persons similarly
situated, and on behalf of the Neuberger
Berman 401(k) Plan,

Plaintiff,

-V- No.16CV 6123-LTS-BCM
NEUBERGER BERMAN GROUP LLC,
NEUBERGER BERMAN LLC,
NEUBERGER BERMAN TRUST
COMPANY N.A., MARVIN SCHWARTZ,
the NEUBERGER BERMAN INVESTMENT
COMMITTEE, and Jane and John Does 1-25,

Defendants.

MEMORANDUM OPINION AND ORDER

In this action brought pauant to the Employee Retirement Income Security Act
of 1974, 29 U.S.C. § 1001 et seq. (“ERISAlaintiff Arthur Bekker (‘Plaintiff”), individually,
on behalf of a putative classychon behalf of the Neubergerifdgan 401(k) Plan, alleges that
defendants Neuberger Berman Group LLC, NeutreBgrman LLC, Neuberger Berman Trust
Company N.A., the Neuberger Berman InvesttM@mmittee (the “Committee”), and Marvin
Schwartz (collectively “Defendasit) breached their fiduciary duseand engaged in transactions
prohibited by ERISA during elass period between June 15, 2010, and August 2, 2016, the date

the Complaint was filed. (Compl., Docket EnNg. 1, 1 13.) Plaintiff alleges that Defendants

1 ERISA is codified at 29 U.S.C. § 1001sey. References to FESA” sections in the
Memorandum Opinion and Order are to tikeodified version ofhe legislation.
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breached fiduciary duties imposed by ERISA byntaaning a particular investment fund that
was managed by Neuberger Berman affiligpesformed poorly, and charged an excessive
management fees, as one of the investroptibns under a defined contribution plan for
employees of Neuberger Berman Group LLC antlia#d companies. Plaintiff further alleges
that the management fee payments tituied transactions prohibited by ERISA.

Defendants move to dismiss the Compléantiack of standing and for failure to
state a claim, and move for summary judgmesinissing Plaintiff’'s claims as time barred.
(Docket Entry No. 20.) Plaintiff responded tof®edants’ motion for sumary judgment with a
motion under Federal Rule of Civil Procedure 5(&ule 56(d)”), requsting thatthe Court
either deny Defendants’ motionrfeummary judgment or defeomsideration of the motion to
allow limited discovery. (Docket Entry No. 31.)

The Court has subject matfarisdiction of this aton under 28 U.S.C. section
1331 and 29 U.S.C. section 1132(e)(1).

The Court has carefully considered tubmissions of both parties and, for the
following reasons, grants Defendants’ motion &nuss the Complaint as against all Defendants
except the Investment Committee. The Caisb grants Defendants’ motion to dismiss
Plaintiff's breach of fiduciary duty claim, @apl. subdivision Vlll.a, and denies Defendants’
motion to dismiss the prohibited transaction cla@ompl. subdivision Yl.b. Plaintiff's Rule
56(d) motion is granted insofar as a brief &tegl period of discovery will be allowed, and
Defendant’s summary judgment motion is aéehwithout prejudice toenewal after the

completion of that discovery.
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BACKGROUND

The following facts are drawn from the @plaint except as otherwise indicated.

Plaintiff participated in ta Neuberger Berman Group 401fan (the “Plan”), an
ERISA pension benefit plan for employees of Neuberger Berman Group LLC and its domestic
subsidiaries. (Compl. 11 27-29.) The Rhlas created on January 1, 2010, after Defendants
separated from Lehman Brothers. (Id. {1 32ndé&r the Plan, participating employees may use
an individual account through which they may chdosavest in any o029 different investment
options, eight of which are managed by Defernslafid. 11 30, 34.) The Plan’s investment
options include both actively-maredjand index funds._(Id. 1 46.)

Plaintiff alleges that Neuberger BeamGroup LLC is the Plan administrator,
“responsible for selectingnonitoring, and removing the investmeptions in the Plan.”_(Id.
35.) Plaintiff further alleges that Neuberdgarman Group LLC delegateéhese duties and their
associated fiduciary responsibility ttoe Committee through the Plan Documergtd. {1 23, 35;
Neuberger Berman Group 401(kpRI(the “Plan Document”), et Entry No. 24-1, at 11 9.2-
9.4.) However, although the Plan Document designates Neuberger Berman Group LLC as the
Plan Administrator, it specificallgrovides that the Plan Admstrator does not have authority
“with respect to control and magement of the assets oétRlan and appointment of an

investment manager or managers.” (Plan Docurfi®.2.) The Plan Document further provides

2 In considering a motion to dismiss undedé&®l Rule of Civil Procedure 12(b)(6), a
court may consider extrinsic materiadsich as an ERISA employee benefit plan
document, that are referenced and relied up@nplaintiff's complaint._In re Avon
Prod., Inc. Sec. Litig., No. 05 CV 68 LAK MHD, 2009 WL 848083, at *7 n. 12
(S.D.N.Y. Mar. 3, 2009), Reporhd Recommendation adopted, 2009 WL 884687
(S.D.N.Y. Mar. 30, 2009). (Compl. 1 23.)alkitiff referenced and relied upon the Plan
document to allege Neuberger Bermaw@r LLC’s delegation of authority to the
Committee, and the Court accordingly considers the Plan document. See id.
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that the Investment Committeetiee Named Fiduciary for such functions. (Id.) Plaintiff's
allegation that Neuberger Berman Group LL@eisponsible for Plan investment options and
delegated that authority to the Investment @uttee is thus facially inconsistent with the
governing Plan Document.

The Investment Committee is appointed by the Board of Neuberger Berman
Group LLC. (Id. 19.1.) Neuberger Bermaro@y LLC has been owned by senior employees
of Defendants, including Schwartzpnee December 2014. (Compl. 11 36, 57-58.)

Among the investment options that haeei made available to Plan participants
is the Neuberger Berman Value Equity Fund (WEF”). (Id. Y 26.) Neuberger Berman Trust
Company N.A., a wholly owned subsidiaryMé¢uberger Berman Group LLC, is the trustee of
the Fund and maintains fiduciarytharity over the management afd investments made in the
VEF. (Id. § 37.) The VEF predated the estdinlient of the Plan and Neuberger's 2003 merger
with Lehman Brothers._(Id. § 38.) The VE#ich was a separately managed account, was
closed to new investments after Neuberger Bermearged with Lehman Brothers. (Id.) In
2011, following the separation of Defendants frioemman Brothers, the VEF's assets were
transferred into a collective trust, and thed was reopened to new investments from Plan
participants in addition to outl® investments._(Id. 1 40.) &Mlan, however, “continues to
represent well over 90% dfe assets in [the VEF].”_(Id. 1 40.)

The VEF is an actively-managed fund supervised by the Straus Group, a

Neuberger Berman team led by Schwartz. (869 Plaintiff alleges that a VEF fact sheet
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represents that Neuberger Berman Trust CompbAy “maintains ultimate fiduciary authority
over the management of, and investments made, in the [VES¢€e id. 1 21.)

The VEF's performance benchmark is the S&P 500 Index and, between
December 31, 2010, and June 30, 2016, at least 51%, and at some points almost all, of the VEF’s
stock holdings were in S&P 500 stocks. (1d41¥45.) The VEF charges a management fee of
80 basis points and provided an annualizéarmeof 2.97% during th&0-year period ending on
June 30, 2016, a period whose commencement pretieelethss period by approximately four
years and which closed approximately one montbrbehe close of the ass period. _(1d. 11 13,
49, 51, 52.) Plaintiff compares this performanatn that of Vanguard’s Institutional Index
Fund Institutional Plus Shares fund (the “VIID{gn index fund that is designed to track the
performance of the S&P 500. (Id. T 48.) The VitikKarged a management fee of 2 basis points
and had an annualized return of 7.42% dutirggsame period; the VEF’s underperformance
relative to the VIIIX acelerated in recent yesar (1d. 1 48-52.) Out of approximately 515,000
401(K) plans in the United States2012, only four outside emplee benefit plans invested in
the VEF during the class period. (Id.  59.)

Plaintiff is a Plan participant whovested in the VEF prior to June 10, 26@#d
remains an investor in thairid. (Compl.  38; Decl. of WagrKlieger, Document Entry No.

24,15.)

3 The quoted language is taken directly fromififf's Complaint. Paintiff asserts in his
opposition brief that the language is drawn fraMEF disclosure statement, a copy of
which was attached to Plaintiff's opposition. ®Mem. of Law in Opp’n to Defs.” Mot.
to Dismiss, Docket Entry No. 32, at 20; VEF Disclosure Statement (as of 6/30/16),
Docket Entry No. 32-1, at 2).

4 The Court only considers Defendants’ proffeat Plaintiff invested in the VEF prior to
the class period in connection with its evalo of the partiesarguments concerning
Plaintiff's standing to maintain this acti. See Dimond v. Darden Rests., Inc., No. 13
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Neuberger Berman LLC “is an indireaetolly owned subsidiary of Neuberger
Berman Group LLC,” providing “investment advisagrvices.” (Compl. § 20.) Plaintiff does
not allege that Neuberger Berman LLC engagedspecific activities releant to his claims.
(See_generally Compl.)
DISCUSSION
In determining whether a plaintiff hast $erth the “short anghlain statement of
the claim showing that [she is] entitled to r&lieequired by the Federal Rules (see Fed. R. Civ.

P. 8(a)(2)), the Court looks to whether thegakons in the complaint establish the “facial

plausibility” of the plaintiff's claims._Ashoft v. Igbal, 556 U.S. 662, 678-79 (2009). “A claim
has facial plausibility when the plaintiff pleadsfual content that allows the court to draw the
reasonable inference that the defendant is li@blthe misconduct alleged.” Igbal, 556 U.S. at

678 (citing_Bell Atl. Corp. viwombly, 550 U.S. 544, 556 (2007)). Such a showing “must be

enough to raise a right to reliabove the speculative levetgquiring “more than labels and
conclusions, [or] a formulaic cgation of the elements ofaause of action.” Twombly, 550

U.S. at 555 (internal quotation marks omitted).déeiding a Rule 12(b)(6) motion to dismiss,
the Court assumes the truth of the facts asserted in the complaint and draws all reasonable
inferences from those facts in favor of the pifin See Harris v. Mills, 572 F.3d 66, 71 (2d Cir.

2009).

“In adjudicating a motion to dismiss, a court may consider only the complaint, any
written instrument attached to the complaistan exhibit, any statements or documents

incorporated in it by referencand any document upon which thermqmaint heavily relies.”_In

CV 5244(KPF), 2014 WL 3377105, at *11 (S.D.NJuly 9, 2014) (a court may consider
extrinsic evidence of standing whdaciding a motion to dismiss).
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re Thelen LLP, 736 F.3d 213, 219 (2d Cir.), dexd question accepted sub nom. Thelen LLP. v.

Seyfarth Shaw LLP, 22 N.Y.3d 1017, (2013)daertified question answered, 24 N.Y.3d 16

(2014) (citing_Chambers v. Time WarnercIn282 F.3d 147, 152-53 (2d Cir. 2002)). When

considering a motion to dismiss for lack of sdtjmatter jurisdiction, such as one for lack of
standing, the Court may considetrinsic evidence proffered byelparties in addition to facts

alleged in the pleadings. Dimond v. Dardeests., Inc., No. 13 CV 5244(KPF), 2014 WL

3377105, at *11 (S.D.N.Y. July 9, 2014).

Here, Defendants argue that the Complsitould be dismissed because Plaintiff
lacks Article 11l standing, has failed to state ail for either breach of fiduciary duty or a
prohibited transaction, and has failed to statkign against several named Defendants because
he has failed to allege facts demonstrating tthage Defendants were fiduciaries with respect to
matters relevant to his claims. Defendagso move for summary judgment dismissing

Plaintiff's claims as time barred.

Motion to Dismiss — Standing

Article Il of the Constitution of the Uted States requires that a plaintiff in a
case brought in federal court denstrate three things in orderestablish standing: (1) an
“injury in fact” that is “concreteand particularized,” (2) a “caalkconnection between the injury
and the conduct complained of,” and (3) theigbdf a “favorable decision” by the court to

redress the plaintiff's injury. _Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). An

injury is particularized if it “affect[s] the plaiiff in a personal and indidual way” and concrete

if it is real and not merely alract. _Id. 504 U.S. at 560 n3pokeo, Inc. v. Robins, 136 S. Ct.

1540, 1548 (2016).
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Defendants argue that Plaintiff lacktanding because he has suffered no
concrete injury, incurring no personal financial loss, but rather received a positive return (even if
less than that of the VIIIX), angecause he does not allege thatWiF's fees were excessive in
comparison to those of other actively-managed furidisfendants further argue that an injury to
the Plan is not particularized enough to costanding upon Plaintiff, as an individual Plan

participant.

The Court first examines whetheetiWEF's alleged underperformance relative
to the VIIX and allegedly excess fees can suffice to demonstrate a cognizable injury if
traceable to an alleged breach of fiduciary dufize Court finds Plainfiis allegations sufficient
in this regard. Diminished t&rns relative to available aiteative investments and high fees
represent concrete injuries, itigating a financial loss in comgaon to what a plaintiff might
have received but for the defendant’s allelgeghch of duty, which can support a cognizable
injury regardless of whether the plaintiff sutfd an actual loss on his investment or simply

realized a more modest gain. See LorenRafeway, Inc., 241 F. Supp. 3d 1005, 1014-15 (N.D.

Cal. 2017) (plaintiff sufficiently alleged a conteenjury in fact by claiming that high fees
caused lower investment returns, resulting in digtied profit.) Defendants rely on inapposite
decisions to support their arguméimat a plaintiff who realizea net gain suffers no cognizable

injury.® See Brown v. Medtronic, Inc., 628 F 3d 48%8 (8th Cir. 2010) (rejecting comparative

Defendants also argue that Plaintiff did not suffer a concrete injury because the VEF
performed well at some points during the clagsopge Defendants cite tie fact that, as

of December 31, 2010, the VEF had performedl in comparison to the S&P 500 in the
periods beginning 1, 5, and 10 years prior &i thate and as measured since the VEF's
inception in 1991. Dimond, 2014 WL 3377105, at *11 (extrinsic evidence may be
examined on a motion to dismiss in order to determine standing); (Lamoureux Decl., Ex
B, Docket Entry No. 25-2, at 1). These pwsitresults only overlap slightly with the

class period and are insufficient to foreclosamiff's assertion thabefendants’ alleged
ERISA violations were the causé Plaintiff's claimed injury.
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investment return theory whepdaintiff did not demonstrate #t the differential was fairly

traceable to the alleged wrongj; Trs. of the Upstate N.Y. Eng’rs Pension Fund v. Ivy Asset

Mgmt., 843 F. 3d 561, 567-569 (2d Cir. 2016) (fimglno concrete injury where plaintiff
received such high returns that the plaintiff caudd plausibly allege that would have received

higher returns if it had chosen to invest its assets elsewhere).

Defendants also argue that high managerfees do not represent a concrete
injury unless they are excessive when comp#rdatose charged by similar investment funds.
This argument is also unavailing, because theoreddeness of the management fees goes to the

merits of Plaintiff's ERISA claims ra#r than the existence of an injury.

Here, Plaintiff's allegations that hecagved lower returns on his investments in
the VEF than he would have received orS&P 500-indexed investmehad the actively-
managed fund had not been kept available to Plaitipants, and that he paid excessive fees in
transactions that were prohibd by ERISA, suffice to suppdtie requisite iference of a

concrete injury.

The Court next turns to Defendantsgament that Plaintiff's injury was not
particularized to him. Injury to an employeenefit plan is, alone, sufficient to establish a
particularized individual injyr, as Defendant correctly points odtlowever, injury to a plan
does not preclude standing if a plaintiff catab8sh that he suffedeindividual harm._Cf.

Taveras v. UBS AG, 612 F. App’x 27, 29 (2d Cir. 201b) Taveras, partidarized injury to a

plan participant was not found déspharm to the plan as ahale, because the plaintiff was
empowered to select individuaestments and there were no allegations that the harm to the
plan caused a loss to his selected investmédtsin this case, howev, Plaintiff has alleged

that the VEF, a fund in which he personaflyested, underperformed and was charged improper
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fees, establishing an injuparticularized to him, not merely amury to the plan. Plaintiff has

therefore alleged a sufficiently gigularized injuryin fact. See Lujan, 504 U.S. at 560-61.

In their reply submission, Defendants alsguarthat Plaintiff’s ijury is not fairly
traceable to Defendants’ alleged ERISA breschecause the VEF’'s underperformance existed
before the class period and allegedly extended beyéni@ihe VEF’s underperformance outside
of Plaintiff’'s chosen class period does not, hogreguggest a break the causal link between
Defendants’ alleged ERISA breaches and tkaltent damage alleged by Plaintiff because
Plaintiff claims injury from the existence of ahhe claims was an imprudent investment option,
and the assessment of allegedly improper fees, during the class period. Plaintiff's standing claim
does not turn on a lack of improprietytside of the designated class period.

Plaintiff has, therefore, alleged sufficidatts to establish that he has standing to
bring his ERISA claims.

Motion to Dismiss — Sufficiencef Pleading to State Claims

Breach of Fiduciary Duty Claims

To state a claim under ERISA section 40dkoeach of fiduciary duty, a plaintiff
must allege facts demonstratitigat “(1) defendants were fidwagies of a plan who, (2) acting
within their capacities as plan fiduciaries, €8jgaged in conduct constituting a breach of an

ERISA fiduciary duty.” 29 U.S.C. § 1109; seer&nPfizer, Inc. ERIA Litigation, No. 05 CV

10071, 2009 WL 749545 at *6 (S.D.N.Y. Mar. 20, 200B)duciary status under ERISA arises
from being named as a fiduciary in plan doewmts or through the permance of fiduciary
functions. ERISA defines the parameters of fidocstatus in terms gdarticular functions,

authority, and responsibilities, as follows:

6 Defendants cite no factual evidence orgdl®ns showing that the VEF underperformed

subsequent to the end of the class period.
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[A] person is a fiduciary with respect to a plan to the extent (i) he exercises any

discretionary authority or discretionaopntrol respecting management of such

plan or exercises any authority or control respecting management or disposition of

its assets, (ii) he renderssestment advice for a fee other compensation, direct

or indirect, with respect to any moneysather property of sth plan, or has any

authority or responsibility to do so, ofiihe has any discretionary authority or

discretionary responsibility in éhadministration of such plan.
29 U.S.C.S. § 1002(21)(A) (LexisNexis 2011). ERI®quires that a fiduciary “discharge his
duties with respect to a Plan . . . witle bare, skill, prudencend diligence under the
circumstances then prevailing that a prudent awimg in a like capacity and familiar with such
matters would use.” 29 U.S.C.S. 88 1104(a)@)1)(B) (LexisNexis 2011). ERISA also
imposes a duty of loyalty on a fiduciary to “dischalggduties . . . solely the interest of the
participants and beneficiaries and . . . forekelusive purpose off] . . . providing benefits to
participants and their beneiaries.” 29 U.S.C.S. 88 1104(4), (a)(1)(A), (a)(1)(A)()
(LexisNexis 2011).

A plaintiff may satisfy the burden @leading a breach of fiduciary duty by

alleging a combination of circumstantial factatthre suggestive of, “rather than merely

consistent with,” a breach of fiduciary duty. lBen Benefit Guar. Corp. v. Morgan Stanley Inv.

Mgmt., 712 F.3d 705, 718-19 (2d Cir. 2013) (quotmdg. Carpenters Health Fund v. Royal

Bank of Scot. Grp., PLC, 709 F.3d 109, 121 (2d 2i3)) (internal quotation marks omitted).

Thus while sponsor-affiliated funds arampéted under ERISA and do not, standing alone,
support an inference that a defendant breachdditsiary duties by including such a fund as an
investment option, an allegation of such arliaffon can be coupled wh other circumstantial
factual allegations to suggest plausibly thatladiary acted imprudentlyr disloyally. See 29

U.S.C. 88 1106, 1108(b)(8); see Dupree v. Prudential Ins. Co. of Am., No. 99-8337-Civ., 2007

WL 2263892, at *41 (S.D. Fla. Aug. 7, 2007) (stg that financial services companies
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frequently manage employee benefit investnogtions through affiliated entities); cf. Leber v.

Citigroup 401(k) Plan Investment Committd@9 F. Supp. 3d 4, 11-13 (S.D.N.Y. 2015) (finding

that a plaintiff plausibly plead an ERISAdach of fiduciary duty claim by alleging that
defendants continued to offer an affiliated fuhdt charged high fees relative to comparable
funds and withdrew the fund from the plan when the plan was sold and thus no longer affiliated
with the plan sponsor).

Plaintiff contends, in subdivisionlIN.a of the Complaint (1 75-82), that
Defendants did not exercise the requisite gamadence, and loyalty required of an ERISA
fiduciary in their monitoring othe VEF’'s performance and/or thélecisions to retain the VEF
as an investment option throughaoloe class period. Lacking adyrect evidence of Defendants’
decision-making process, Plaifhtirgues that his allegationsatithe VEF was a fund operated
by a corporate affiliate with a very high proportiof its investments provided through the fund
sponsor’'s employee benefit plan, combinethwhe VEF's alleged underperformance and high
fees, plausibly supports the inference that Dedetgldid not decide tetain the VEF as an
investment option through the exercise of the level of “care, skill, prudence, and diligence”
mandated by ERISA. 29 U.S.C.S. § 1104(a)(1)(B) (LexisNexis 2011). Plaintiff contends that
Defendants acted in their own self-interest bygtcwing to offer the VEF as an investment
option in order to collect management fees and avoid the collapse WE#H which Plaintiff
predicts would have occurredtife Plan, represéng over 90% of the VEF’s investments,
withdrew from the fund.

Plaintiff cites several cases for the prapos that the use of sponsor-affiliated
funds supports an inference offsaterested motivation or lac&f care when combined with

excessive fees and poor performance. 8ee,Moreno v. Deutsche Bank Americas Holding
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Corp., No. 15 CV 9936 (LGS), 2016 WL 5957307, at *6 (S.D.N.Y. Oct. 13, 2016).
Significantly, the decisions citday Plaintiff overwhelmingly relyon specific allegations that the
fund in question charged high fees in r@atio a comparable fund in support of their
conclusions that excessive fees were incufr&be, e.qg., id. at *1, 6 (finding a plausible breach
of fiduciary duty claim where a pprietary index fund charged fessich greater than a similar
Vanguard index fund).

Here, Plaintiff compares the VEF'sds unfavorably to those charged by the
VIIIX, but does not allege that the two funeisiployed similar operations or investment
strategies, nor does Plaintiff proffer any othetdao make the comparison of the funds’ fees
meaningful and plausibly suggestive of a fiduciargach. (See Comf{ 49-51.) Plaintiff's
allegation that the VEF, an actively-manad@ead, was benchmarked to the S&P 500, which the
VIIIX, an index fund, tracked, does not demwate the requisite comparability. S&P 500
returns are merely the performance metriskach both funds point while employing distinct
investment methodologiesd strategies.

The balance of the allegations, tRefendants offered a poorly performing
affiliated fund with assets overwhelmingly invedtby the sponsoring plan, are insufficient to

plausibly support an inferenceathan objectively prudent anoyal fiduciary would have acted

differently and ceased offering the VEFSee Leber v. Citigroup, Inc., No. 07 CIV. 9329 SHS,

Excessive fees may also be showoulgh allegations that ¢hfees were out of

proportion to the services rendered. Seang v. GM Inv. Mgmt. Corp., 325 F. App’X

31, 33 (2d Cir. 2009).

Plaintiff also argues that, because the Blarvestments represent over 90% of the VEF
assets and only four other plans haveditito invest in th¥’EF, the market has

rejected the fund and that an inferencettas be drawn that Defendants only caused the
Plan to invest in the VEF in order to accrue management fees. This allegation, however,
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2011 WL 5428784, at *3, 3 n.4 (S.D.N.Y. Nov. 8, 20{dismissing a breach of fiduciary duty
claim where the defendant continued to o##iliated funds that failed to meet their
benchmarks). Plaintiff's factliallegations are merely consistevith a possible breach of
Defendants’ fiduciary dutiebut are not sufficiently suggege of wrongdoing to cross the
plausibility threshold, and thus are inadequatsurvive a motion to dismiss. See Pension

Benefit Guar. Corp., 712 F.3d at 719. Plaintiff'aicl for breach of fiduciary duty, subdivision

VIllil.a of the Complaint, is threfore dismissed pursuant tadeeal Rule of Civil Procedure

12(b)(6) for failure to state a claim.

Prohibited Transaction Claim

In subdivision VIIl.b of the Complair{{ 83-94), Plaintiff alleges that
Defendants were fiduciaries and jp@stin interest to the Plama violated the statute by causing
the Plan to enter into certain transactiorsd #RISA prohibits. Defendants move to dismiss
Plaintiff's prohibited transactiodlaim, arguing that Plaintiff hefailed to plead that a statutory
exemption to this prohibition isot applicable. Section 4@% ERISA, 29 U.S.C. § 1106,
prohibits certain transactionstieen an employee benefit plamdaa party in interest, 29 U.S.C.
8 1106(a), and between an employee benedit phd a fiduciary, 29 U.S.C. § 1106(b).
Defendants do not argue that Plaintiff has failed to sufficiently allege that, by remitting
management fees to an affiliated fund, Defendantgged in a transaction prohibited by section
406, but instead assert that PldfifgiComplaint is insufficient to state a claim because it fails to

demonstrate that none of the several statiggemptions from the section 406 prohibitions is

leads only to the inference that the VEFsvpeerforming poorly, a fact that Plaintiff has
already alleged.
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applicable here. See 29 U.S.C. § 1108(b). Defasdspecifically point t@ection 408(b)(8) of
ERISA, which exempts from section 406

[a]ny transaction betweenpdan and (i) a common or collective trust fund or
pooled investment fund maintained by a pamtinterest whichs a bank or trust
company supervised by a State or Fedagahcy or (ii) a pded investment fund
of an insurance company qualifiesmldo business in a State, if--
(A) the transaction is a sale orgliase of an interest in the fund,
(B) the bank, trust company, or insurance company receives not more
than reasonable compensation, and
(C) such transaction is expressly permitted by the instrument under which
the plan is maintained, or by a fidagy (other than the bank, trust
company, or insurance company[,]ar affiliate thereof) who has
authority to manage and cooltthe assets of the plan.

29 U.S.C.S. § 1108(b)(8) (LexisNexis 2011). Defant argues that Plaintiff, by failing to
specifically allege facts demonating the inapplicabilityf this exemption, has failed to state a
claim for relief insofar as Plaintiff's claims are premised on liability for or in connection with a
prohibited transaction.

Plaintiff contends that the exemptioestablished by section 408(b) constitute
affirmative defenses, and that he has no dupldad facts negating the availability of such

defenses. See Abbaas v. Dixon, 480 F.3d 636, 640 (2d Cir. 2007) (finding that a plaintiff is not

required to “anticipate potential affirmativefdeses”). In considering a motion for summary

judgment on a prohibited transaction claim, 8sezond Circuit held, in Lowen v. Tower Asset

Mgmt., Inc., that “a fiduciary charged with aolation of Section 406(b)(3) . . . must prove by a
preponderance of evidence thag thansaction in question fell within an exemption.” 829 F.2d
1209, 1215 (2d Cir. 1988). Although Lowen does xqlieitly characterize section 408(b)
exemptions as affirmative defenses, which a pfameed not negate iits pleading, a court in
this district, applying reasoningusistent with the more expliaecisions of several courts of

appeal for other circuits, has come to ttatclusion._See Moreno, 2016 WL 5957307 at *6; see
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also, e.g., Allen v. GreatBanc Trust Co., 835 F.3d 670, 676 (7th Cir. 2016) (“Five of our sister

circuits agree with the positighat section 408 exemptions afé@renative defenses, or that the
defendant bears the burdef proof, or both.”).

This Court concurs with the Moreno cband the weight of opinion from other

circuit courts of appeal that section 408(b)(8) constitutes an affirmative defense because such
treatment rightly places the burden on theypaith access to the necessary information to
demonstrate that the allegedly prohibited transads indeed permitted by the exemption. See
Lowen, 829 F.2d at 1215 (“[B]ecause the fiduciary has a virtual monopoly of information
concerning the transaction in question, it is & blest position to demonstrate the absence of

self-dealing.”); se also Braden v. Wal-Mart Storec., 588 F.3d 585, 600-603 (8th Cir. 2009)

(“It would be perverse to require plaintiffsitiging prohibited transactioclaims to plead facts
that remain in the sole contraf the parties who stand asad of wrongdoing.”). Moreover,
recognizing section 408(b)(8) as an affirmatdefense avoids imposing a burden shifting
regime that is not contemplated by the stat@ee Braden, 588 F.3d at 601 n.10 (“Even if [the
plaintiff's] allegation of unreamableness were seen asirgshe exemption for pleading
purposes, that does not mean he thereby asstmésirden of proof on ¢hissue.”); see also
Lowen, 829 F.2d at 1215 (imposing the burden ofaestrating the exemption on the defendant
without discussion of a burden shifting paradigm).

Although Plaintiff has no duty to negatestavailability of the section 408(b)(8)
affirmative defense, the Court must still comsivhether the facts alleged in the Complaint

plainly establish the exemptiorégpplicability. See Ra v. Empire Blue Cross Blue Shield, 152
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F.3d 67, 74-75 (2d Cir. 1989) (statitlgat an affirmative defense may be resolved on a motion to
dismiss if its applicability is clearly estadited by the facts alleged in the complaint).

The section 408(b) exemption requires @@ compensation paid to an affiliated
bank or trust company be reasonable. 29Q1.8.1108(b)(8)(B). While, as noted earlier,
Plaintiff failed to properly allege that the m@eanent fees charged by the VEF were excessive,
the Complaint is equally devoid of any factudéghtions tending to show that the fees were
reasonable. Contrary to adants’ argument, Plaintif’mere failure to allege
unreasonableness is insufficient to satisfy Defatgldurden of provinghat the fees charged
were in fact reasonable and paid to atitgcovered by the exemption. Accordingly,
Defendants’ motion to dismissdtiff’'s prohibited transactionlaim is denied and Defendant
will have the burden of establishing the applic&piif one or more section 408(b) exemptions
in an appropriate procedural context.

Defendants’ motion to dismiss Plaffis prohibited transaction claim,
subdivision VIII.b of the Complaint, is deniedsfar as it is premised upon an exemption of the
challenged transaction.

Fiduciary Status

Defendants also seek the dismissahef Complaint as against all Defendants
other than the Committee, arguingthrlaintiff fails to allege facts demonstrating that the other
Defendants are fiduciaries. Defendants contend alhatent such fiduciary status in connection
with the challengettansactions, the other Defendants carfm@oheld liable under ERISA section

406 for causing the Plan to enter itite allegedly prohibited transactiohsSee 29 U.S.C. 88§

o Plaintiff's claims for Déendants’ alleged breach of general fiduciary duties (Compl.
subdivision VIIl.a) are also pramhted on Defendants’ statas fiduciaries. 29 U.S.C. 88
1104(a)(1), 1109. The analysis that followsdsially applicable to the claims of breach
of duties under séion 404 of ERISA.
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1106(a)(1), 1106(b), 1109; see also In re Pfiter. ERISA Litigation, 2009 WL 749545 at *6-8

(analyzing fiduciary status agpeerequisite for ERISA liability).Specifically, “in every case
charging breach of ERISA fiduciary duty . . . theeshold question is. .. whether that person
was acting as a fiduciary (thiat was performing a fiduciaryhction) when taking the action

subject to the complaint.” _Pegram v. Hertri630 U.S. 211, 226 (2000). Fiduciary status may

arise from designation as a fiduciary in a pacument or arise from a person or entity’s
functional relationship to a plarnder ERISA, a person or entitya fiduciary only to the
extent that the alleged fiduciary

(@) . . . exercises any discretionary laatity or discretionargontrol respecting
management of such plan or exersiaay authority or control respecting
management or disposition of its ass@tis, . . renders investment advice for a
fee or other compensation, direct or indirevith respect tany moneys or other
property of such plan, or has any authootyesponsibility talo so, or (iii) . . .
has any discretionary authority discretionary responsibility in the
administration of such plan.

29 U.S.C.S. 1002(21)(A) (LexisNexis 2011); WalkeMerrill Lynch & Co., Inc., 181 F. Supp.

3d 223, 233-34 (S.D.N.Y. 2016). A party “only fallghlin sub[divisions] () and (iii) if they
possess final authority to make decisions for the ptahthey have combl over plan assets.”

Apogee Enterprises, Inc. v. State StnB& Tr. Co., No. 09 CV 1899 RJH, 2010 WL 3632697,

at *2 (S.D.N.Y. Sept. 17, 2010). As to subdisvion (ii),

to plead that a defendant is a fiducigcause it provided ‘investment advice for
a fee,” a plaintiff must plead that)(the defendant provided individualized
investment advice; (2) camregular basis; (3) pursuao a mutual agreement,
arrangement, or understanditngit (4) the advice would serve as a primary basis
for the plan's investment decisions; #Bjithe advice was rendered for a fee.

F.W. Webb Co. v. State 8ank & Tr. Co., No. 09 CV 124RJH, 2010 WL 3219284, at *8

(S.D.N.Y. Aug. 12, 2010) (citing 29 C.F.R. § 251@B{2010)). The Court will now examine

Plaintiff's allegations with respect to thelficiary status of eadaielevant Defendant.
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Plaintiff alleges, based on a VEFsdosure, that Neuberger Berman Trust
Company N.A. “maintains ultimate fiduciary &otity over the management of, and investments
made, in the [VEF],” and was, therefore, a fiimeal fiduciary. (Compl. § 21.) This allegation,
however, only supports the proposition that Negler Berman Trust Company N.A. acts as a
fiduciary in connection with th€EF’s investment and managemelecisions. Plaintiff proffers
no fact that would support an inference thauberger Berman Trust Company N.A. played any
role or had any responsibility in designatthg VEF as an investment choice or otherwise

caused the Plan to pay fees to any paripterest._See Apogdeterprises, 2010 WL 3632697

at *2. Because Plaintiff's claims are premised on the selection and maintenance of the VEF as a
Plan investment option and thetlaarization of the investment magement fee structure for the

VEF, rather than on the investment activitighin the VEF, the claims asserted against

Neuberger Berman Trust Company N.A. parsiuto sections 404, 406, 409, and 502(a)(2) of

ERISA are dismissety.

Plaintiff nextargueghat Schwartz, as the lead manager of the VEF, was also a
fiduciary. Even if that is true as to the VEF's investment@®iit does not provide a basis for
a finding that Schwartz had any authority or responsibly for choosing the VEF as a Plan
investment option or authorizing the paymenteafs to any fiduciary or party in interest.
Accordingly Plaintiff's claims against Schwampursuant to ERISA sections 404, 406, 409, and

502(a)(2) are dismissed as well.

10 Plaintiff asserts in hispposition brief, but does not allege in his Complaint, that
Neuberger Berman Trust Co. N.A. unilateralgtermined and paid fees to Neuberger
Berman. The Court does not address #sedion because it is not included in the
Complaint.
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Plaintiff makes no factual allegatioggecific to Neuberger Berman LLC from
which a factfinder could reasonabhfer that it was a fiduciary with respect to the decision to
cause the Plan to pay management feesst&BEF. The Complaint merely alleges that
Neuberger Berman LLC is indirectly owshey Neuberger Berman Group LLC and that it
provides financial advisory services. The migiagainst Neuberger Berman LLC pursuant to

ERISA sections 404, 406, 409, and 502(a)(2) are also dismissed.

Finally, Plaintiff argues that Neuberggerman Group LLC, as the Plan sponsor,
is also a fiduciary. Plairfficites Leigh v. Engle for the pposition that a fiduciary cannot
abdicate its fiduciary responsitigs even if discrete fiduciamguties are delegated. 727 F.2d
113, 135 (7th Cir. 1984). “In this Circuit, [howay] an employer [or sponsor] cannot be a de
facto plan administrator where it has named aniaidtrator,” and is not liable for any breaches
except to the extent that it retad fiduciary responsibility fothe allegedly breach. See Inre

Bear Stearns Cos., Inc. Sec., Derivative, & ERISA Litig., 763 F. Supp. 2d 423, 569-70 (S.D.N.Y.

2011). Here, the Plan Document specificatkgludes responsibility for “control and

management of the assets of the Plan and appointment of an investment manager or managers”
from Neuberger Berman Group LLC’s fiduciary pessibilities as Plan Adinistrator, assigning

those responsibilities to thedestment Committee instead. Sée (Plan Document § 9.2). In

light of this provision, anylkegation that Neuberger Berman Group LLC retained residual
responsibility for investment decisions isplausible and there are no factual allegations

supporting an inference of functional fiduciatatus on the part of Neuberger Berman Group

LLC in connection with the claims asserted by i Accordingly Plaintiffs’ claims against
Neuberger Berman Group LLC brought purduarsections 404, 406, 409, and 502(a)(2) of

ERISA are dismissed.
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Plaintiff also asserts that dismissalthé claims as against the non-committee
Defendants is unwarranted even if they werefidociaries in any relevant respect because, as
parties in interest to the Plan, they may bigjected to equitable restitution of proceeds of
prohibited transactions pursuant to ERIS&0N 502(a)(3), 29 U.S.@.1132(a)(3), citing

Harris Trust & Sav. Bank v. Solomon Smith Barney Inc., 530 U.S. 238, 244-46 (2000).

However, restitution, as an equitable remedy, regithat “the money or property identified as
belonging in good conscience to the plaintiff [cha clearly traced tparticular funds or

property in the defendant’s possen.” Great-W Life & Annuityns. Co. v. Knudson, 534 U.S.

204, 213 (2002). Because Plaintiff fails to trace #esfpaid in violation of section 406 to any
particular property or funds lieby Defendants, or articulate why traceability is not required,
Plaintiff's equitable restitution claim is not sustainable against the non-fiduciary Defendants.
See Moreno, 2016 WL 5957307, at *Bccordingly, Plaintiff's clams asserted pursuant to
ERISA section 502(a)(3) are dismissed agatidDefendants other than the Investment

Committee.

Motion for Summary Judgment Statute of Limitations

Defendants move for summary judgment on statute of limitations grounds.
ERISA claims must be brought withanx years of the date of thestabreach or, if “the plaintiff
had actual knowledge of the breamtwviolation,” within threeyears of the last breach. 29
U.S.C.S. § 1113 (LexisNexis 2011). Defendawistend that Plaintiff hdactual knowledge of
the grounds for his breach of fiduciary duty gmdhibited transaction claims more than three
years before the Complaint was filed and is thus subject to the shorter statute of limitations
period, under which his claims are untimely.PRintiff acquires actl knowledge when he

ascertains “all material facts nssary to understand that an ERIfduciary has breached his or
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her duty or has otherwise violated the Ac€&puto v. Pfizer, Inc., 267 F.3d 181, 193 (2d Cir.

2001).

At the request of the parties, the CGoemdorsed a joint letter, stipulating, in
pertinent part, that Plaintiff’'s response to thetion for summary judgment would take the form
of a motion for discovery pursuant to Federal Rafl€ivil Procedure 56(d). (Order, Docket

Entry No. 29.) Rule 56(d) “was designed to edfa non-moving party with a fair opportunity to

engage in discovery before having to opposaramary judgment motio” Waters v. Prack,
No. 9:13-CV-1437 (LEK/DEP), 2015 WL 1506126,*4t(N.D.N.Y. Mar. 31, 2015). The party
requesting additional discovery should submita#idavit explaining “(1) what facts are sought
and how they are to be obtained, (2) how thasesfare reasonably expedtto create a genuine
issue of material fact, (3) what effort affidras made to obtain them, and (4) why the affiant

was unsuccessful in those efforts.” MelofiNcY. Life Ins. Co., 51 F.3d 372, 375 (2d Cir.

1995). The decision to grant a rule 56(d) motsdiscretionary and a court may grant such a
motion notwithstanding the failure to adequatelyijuadditional discovery if it is clear that the

nonmoving party has not had an adequate oppibytto conduct any discovery. Klyczek v.

Shannon, No. 15CV 0963 (GTS), 2016 WL 701265084tV.D.N.Y. Dec. 1, 2016); Hellstrom

v. U.S. Dep't of Veterans Affairs, 201 F.3d 94, 2d Cir. 2000) (“Only in the rarest of cases

may summary judgment be granted against atiffavho has not been afforded the opportunity

to conduct discovery.”).

Defendants proffer extrinsic evidenaePlan-related correspondence sent to
Plaintiff and the content of a Plan interné& 40 which he had access, to demonstrate that
Plaintiff had the requisite actual knowledgelsfendants’ alleged ERISA violation more than

three years before this action was filed arat this claims are accordingly time barred. (See
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generally Cropper Decl., Docket #nNo. 23; see also Lamoureux Decl., Docket Entry No. 25.)
To establish actual knowledgetbk prohibited transaction, Def@ants specifically point to a
March 4, 2011, letter sent to all VEF invest@dyising them that the VEF would thereafter be
managed by the Straus Group, and a VEF DisotoStatement that notes that Neuberger
Berman Trust Company N.A. was the VEF's tegsand would receive a megement fee of one
percent of the VEF's net asset®ocket Entry Nos. 25-1 and 25-2.) Both documents were

mailed to Plaintiff's home addresg¢Lamoureux Decl. 1 5-6.)

In the affidavit submitted in support Bfaintiff's Rule 56(d)motion, Plaintiff's
attorney avers that he will seek communicatioetsveen Defendants and Plaintiff and other Plan
participants that undermine Defendants’ contanthat Plaintiff had actual knowledge of the
circumstances which form the basis of tl@ms. (Boyko Decl., Docket Entry No. 33, 1 10-
11.) Specifically, Plaintiff seeks all of theroespondence between Defendants and Plaintiff,
anticipating the discovery of correspondence wWaild have contradicted or obscured the
information set forth in the limited corresponderproffered by Defendanaind thus create a
genuine issue of materitdct as to when Plaintiff came &otually know of the facts animating

his current complaint(ld. 1 11(a).)

No discovery at all has as yet been coneldian this case. As noted above, the
Second Circuit has stated thadffily in the rarest of casesay summary judgment be granted
against a plaintiff who has not been affordieel opportunity to condudiscovery.” Hellstrom,

201 F.3d at 97; see also Irving v. B, No. 15-CV-6413-FPG, 2017 WL 85427, at *1

(W.D.N.Y. Jan. 10, 2017) (describing the ‘&arcases in which summary judgment was
appropriate without discovery, such as whestavery would be futile). The Court is not

persuaded that this is such a rare case inhwtre-discovery summarygilgment is warranted.
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Because Defendants have not firmly establishatidiscovery would be futile, the Court will
exercise its discretion to permit limited targetkscovery on the isguof communications to

Plaintiff concerning his Plamvestments and the fees ofpad in connection therewith.

Accordingly, Plaintiff's Rule56(d) motion is granted the extent that Plaintiff
will be permitted to conduct sh limited targeted discoverpefendants’ summary judgment

motion is denied without preglice to renewal following ghcompletion of the discovery.

CONCLUSION

For the foregoing reasons, Defendamition to dismiss the Complaint is
granted as to all Defendants with respect tonféis breach of fiduciary duty claim, Compl.
subdivision Vlll.a, and granted as to all Defendasther than the Investment Committee and its
members with respect to Plaintiff's prohildteransaction claims, @apl. subdivision VIil.b.

The Complaint is accordingly dismissedt@dNeuberger Berman Group LLC, Neuberger
Berman LLC, Neuberger Berman Trust Comp&h., and Marvin Schwartz. The Clerk of

Court is directed to amendetltaption of this case accordingly.

Plaintiff’'s motion for discovery pursuant Eederal Rule of @il Procedure 56(d)
with respect to his prohibited transaction clairgrianted to the extent that Plaintiff is permitted
to conduct limited, targeted ddeery of communications to hinegarding his Plan investments
and the fees charged in cawtion therewith. Defendantsiotion for summary judgment is

denied without prejudice to renewateafthe completion of the discovery.
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This case is now referred for general pagtmanagement to Magistrate Judge

Moses. Any disputes coneceng the discovery should loirected to Judge Moses.

This Memorandum Opinion and Order resolves Docket Entry Nos. 20 and 31.

SOORDERED.

Dated: New York, New York
SeptembeR7,2018

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge
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