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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK USDC SDNY
-------------------------------------------------------------- X [| DOCUMENT
ANITA GRANDY, : ELECTRONICALLY FILED
: DOC #:
Plaintiff, : DATE FILED: 9/26/2018
-against- : 16-CV-6278 (VEC)
MANHATTAN AND BRONX SURFACE : OPINION AND ORDER

TRANSIT OPERATING AUTHORITY and
TRANSIT WORKERS UNION LOCAL 100,

Defendants. :

VALERIE CAPRONI, UnitedStates District Judge:

Plaintiff Anita Grandy has sued her emmoyDefendant Manhattan and Bronx Surface
Transit Operating Authority (“MaBSTOASr “the Authority”), and the labor union of which she
is a member, Defendant Transport Workers Union Local 100 (“TwfUthe Union), for
employment discrimination, hostile work environment, and retaliation, pursuant to Title VII of
the Civil Rights Act of 1964, 42 U.S.C. 8§ 200&teseq(“Title VII"); the New York State
Human Rights Law (“NYSHRL"), N.Y. Exec. L. 890et seq.and the New York City Human
Rights Law (“NYCHRL"), N.Y.C. Admin Code 8§ 8-10%t seq.SeeAm. Compl., Dkt. 46.
Defendants have moved for summary judgment on all claBeeTWU Notice of Mot., Dkt.

82; MaBSTOA Notice of Mot., Dkt. 78. FordHollowing reasons, the motions are GRANTED
IN PART AND DENIED IN PART. The parties are ORDERED to appear for a conference on
October 12, 2018 at 10:00 a.min Courtroom 443 of the Thurgood Marshall U.S. Courthouse,
to set a trial schedule. No later tHaatober 4, 2018 the parties must submit a joint letter with

three mutually convenient trial datesween January 2, 2019 and May 1, 2019.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2016cv06278/461333/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2016cv06278/461333/120/
https://dockets.justia.com/

BACKGROUND!

MaBSTOA operatedlew York City’s public bus service@ Manhattan and the Bronx.
SeeMaBSTOA Mem. of Law at 1. TWU is a labor organization that represents MaBSTOA
employees.SeeDefs.” 56.1 Stmt. B; Pl.’s 56.1 Stmt. B. Since 2012, Plaintiff has worked in
MaBSTOA's Maintenance DivisianSeeDefs.’ 56.1 Stmt. %-5; Pl.’'s 56.1 Stmt. 14-5;
Grandy Decl. § 2; Lane Decl. & The employees of the Maintenance Division are
overwhelmingly male.SeeGrandy Decl. {1 10, 26; Kateran Dep. at 7% 87-91; Candia Dep.
at 23-25. Plaintiff works as a Cleaner, an entry-level position responsible for cleaning
MaBSTOA'’s buses and bus depoeeDefs.’ 56.1Stmt. ] 45; Pl.’s 56.1Stmt. {1 45. Each
Cleaner is assigned to a specific bus depbgre other MaBSTOA maintenance employees in
various positions also workSeeDefs. 56.1 Stmt. -5, Pl.’'s 56.1 Stmt. $-6. Plaintiff has
rotated through several bus depots during the course of her employ®eebiefs.” 56.1 Stmt.

197, 11, 13, 18, 22, 2F1.’s 56.1 Stmt. ¥, 11, 13, 18, 22, 26.

1 All facts stated herein are undisputed usletherwise indicated. The Court will referthe parties’ filings
as follows: the Declaration of Daniel Chiu in Support of MaBSTOA'’s Motion, Dkt. 79, as “Chiu Decl.”;
MaBSTOA’s memorandum of law in support of its motion, Dkt. 80, as “MaBSTOA Mem. of Law”; MaBSardA
TWU's joint Rule 56.1 Statement, Dkt. 81, as “Defs.’156tmt.”; the Declaration of James Whalen in Support of
TWU’s Motion, Dkt. 83, as “Whalen Decl.”; the Declaratiof Laura Barbieri in Support of TWU’s Motion, Dkt.
84, as “Barbieri Decl.”; TWU’s memorandum of law in soppof its motion, Dkt. 85, as “TWU Mem. of Law”; the
Declaration of Karena Lane in opposition to Defendamistions, Dkt. 93, as “Lane Decl.”; Plaintiff's amended
memorandum of law in opposition to MaBSTOA’s motion, Dkt. 105, as “Pl.’s Mem. of Law in Resp. to
MaBSTOA"; Plaintiff's amended memorandum of law in opposition to TWU’s motion, Dkt. 106, as “Pl.’s Mem. of
Law in Resp. to TWU”; the Declaration of Anita Granidyopposition to Defendants’ motions, Dkt. 107, as
“Grandy Decl.”; Plaintiff's Rule 56.1 Counterstatement, 048, as “Pl.’s 56.1 Stmt.”; the Declaration of Andrea
Paparella in opposition to Defendants’ motions, Dkt. 5889'Paparella Decl.”; the Rly Declaration of Daniel

Chiu in further support of MaBSTOA’s motion, Dkt. 110, as “Chiu Reply Decl.”; the Reply Declaration afiédnto
Seda in further support of MaBSTOA’s motion, Dkt. 144,"Seda Reply Decl.”; the Reply Declaration of Nick
Kapovic in further support of MaBSTOA'’s motion, DEt12, as “Kapovic Decl.”; MaBSTOA'’s reply memorandum
of lawin further support of its motion, Dkt. 113, as “MaBSTOA Reply MefLaw’; TWU'’s reply memorandum

of law in further support of its motion, Dkt. 114, as “TWU Reply MafLaw’; the Declaration of Laura Barbieri
in further support of TWU’s motion, Dkt. 115, as “Barbieri Reply Decl.”; and the Declaration of Michael Rehn in
further support of TWU’s motion, Dkt. 116, as “Rehn Repkcl.” All deposition transcripts are docketed as
exhibits to the Paparella Declaration, Dkt. 109. The siéipa transcripts of those witnesses who sat for multiple
depositions are referred to herem “Dep. (Part I),” “Dep. (Part Il),” and so forth.
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During her time as a Cleaner, Plaintiff was considered several times for promotion to
“Helper,” a more senior and higher-paying positi@eeDefs.” 56.1 Stmt{{ 36-40, Pl.’s 56.1
Stmt. 71 3640. MaBSTOA failed to promote her each tingeeDefs.” 56.1 Stmt{{ 31, 36
40; Pl.’s 56.1 Stmt. 181, 3640. At times, Plaintiff also sought to work overtime, which is
allocated by TWU to Union members. She waspccasion, not chosen by TWU for overtime.
SeeDefs.’ 56.1 Stmt{[] 41, 44PI.’s 56.1 Stmt. 191, 44.

Plaintiff has filed many discrimination complaints against her co-workers and Union
representatives during the course of her employntee¢Defs.’ 56.1 Stmt. 11, 14-16, 97—
112; Pl.’s 56.1 Stmt. 11, 14-16, 97+12. Among other complaints, Plaintiff has previously
alleged that MBSTOA'’s failure to promote her and TWU's failurepimvide her overtime
constituted gender discriminatioseeDefs.’ 56.1 Stmt. 1 11, 14-16,-9112; Pl.’s 56.1 Stmt.
19 11, 1416, 97412. Plaintiff has also complained olfiastile work environment, alleging that
male MaBSTOA employees frequently uskd word “bitch” to refer to female co-workers, that
sexualized images of women were posted throughout MaBSTOA bus depots, and that other
incidents of verbal abuse and sakbharassment have occurrésleeDefs.” 56.1 Stmt. %0, 69—
71; Pl.’s 56.1 Stmt. 160, 69-71; Barbieri Decl. Ex. A. Plaintiff has submitted these complaints
to her MaBSTOA supervisors, her TWU representatives, TVIBd&cutive Board, the New
York State PubliE€mployment Relations Board (“PERB’and, ultimately, the United States
EqualEmployment Opportunity Commission (‘EEOC"peeDefs.” 56.1 Stmt. 11, 14-16,
97-112; Pl.’s 56.1 Stmt. Y41, 14-16, 97-112.

In this case, Plaintiff alleges gendikscrimination, retaliation, and hostile work

environment pursuant to Title VII, the NYSHRL, and the NYCHReeAm. Compl. She also



sues for interference with protected rights andaidmg and abetting, pursuant to the NYCHRL.
See id{1 206-2072
DISCUSSION

Standard of Review
A. Legal Standard for Motions for Summary Judgment

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a)see also Celotex Corp. v. Catret?,7 U.S. 317, 322 (1986). “Where the record
taken as a whole could not lead a rational trigacf to find for the nonmoving party, there is no
genuine issue for trial.’Scott v. Harris550 U.S. 372, 380 (2007) (internal quotation marks
omitted) (quotingviatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-87
(1986)). To defeat summary judgment, the nowimg party must come forward with “specific
facts showing that theris a genuine issue for trialSista v. CDC IXIS N. Am., Inel45 F.3d
161, 169 (2d Cir. 2006). Courts “construe the facts in the light most favorable to the nonmoving
party and resolve all ambiguities and draw all reasonable inferences againsvame.’mo

Delaney v. Bank of Am. Cor.66 F.3d 163, 167 (2d Cir. 2014) (per curiam).

2 Plaintiff also purports to bring a claifor vicarious liability under the NYCHRLSeeAm. Compl. 11 218
12. This doctrine is a theory of liability, to be usedonnection with other claims, not a freestanding cause of
action. Accordingly, the Court Widiscuss this doctrine in connection with Plaintiff's other claims.

Additionally, the Court notes that PlaintiffSmended Complaint asserts a hostile work environment claim
only pursuant to Title VII, not pursuant to NYSHRL or NYCHR&eeAm. Compl. 19 176212. Nevertheless,
Defendants’ motion papers address their liabibtyhostile work environment under all threatstes. Because
Defendants appeared to have had fair notice that PlaintiffdAaying this claim under all three statutes, and because
Plaintiff's failure to bring this claim under the NYSHRInd NYCHRL appears to have been an overstgbtCourt
will construe the Amended Complaint as raising all three claims. Plaintiff's caangatned, however, that such
sloppiness will not be excused in the future.



B. Other Considerations

Both Defendants’ motions and Plaintgfresponse have been seriously compromised by
their disorganized and unprofessional motion papers.pa&tiees’memoranda of law are, in
large part, bare-bones, conclusarguments with limited citations to the record. The Court is
“under no obligation to engage in an exhaustive search of the redoed resolving a motion
for summary judgmentJones v. Goord435 F. Supp. 2d 221, 259 (S.D.N.Y. 2006) (citing
Amnesty Am. v. Town of W. Hartfp@88 F.3d 467, 47F1 (2d Cir. 2002))see alsd~ed. R.

Civ. P. 56(c)(3)Lee v. Alfonspl12 F. App’x 106, 107 (2d Cir. 2004). Thus, to the extent that
the partiesbriefs failed to include citations to the record, the Court has not searched through the
record for evidence to support their arguments.

Plaintiff also made a serious strategic ermoscattering a laundry list of grievances
throughout her submissions, without focusing on the evidence that supports her core claims.
Plaintiff's disorganized throw-it-all-up-and-see-what-stickepproach ultimately did her a
disservice, as she failed to pursue numetbesries of liability alleged in her Amended
Complaint. If a party moves for summary juggnt on particular claims, and the non-moving
party fails to address thosiims in her response papers, a court may deem those claims
abandonedSee Camarda v. Seloy&73 F. Appk 26, 30 (2d Cir. 2016)]Jackson v. Federal
Express 766 F.3d 189, 195 (2d Cir. 2014) (if a non-moving party subiaipartial respores
arguing that summary judgment should be denied as to some claims while not mentioning
others,” that response “may be deemed an abangdrohthe unmentioned claims”).
Specifically, as the non-moving party, Plaintifidhan obligation to defend her claims with legal
argument and citations to the record in her menaaaf law, not merely with brief responses in
her Rule 56.1 Statemenfee Camardae673F. App’x at 30 (deeming claims abandoned when

the plaintiffsmemorandum of laviailed to discuss those claims, even though the plaintiff's
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response to the defendants’ Rule 56.1 statepreperly “respond[ed] to each of defendants’
proposé undisputed facts”Kovaco v. Rockbestos-Surprenant Cable C@p4 F.3d 128, 143—
44 (2d Cir. 2016)Jdeeming claims abandoned because the plaintifésmorandum of law was
“bereft of any mention of the . . . claims, let alone argument why these claims should survive
summary judgmeit(emphasis omitted)}lackson766 F.3d at 195 (a district court may draw an
inference of abandonmefmom all of “the papers and circumstances viewed as a whole”).
Accordingly, where Defendants moved for summary judgment on particular claims, arguments,
or theories of liability, and where Plaintiff fad to address them in her memoranda of law, the
Court has deemed those claims, arguments, and theories abandoned.

Additionally, a large portion of Plaiifits response fag to comply with basic rules of
evidence. Plaintifé responseelies heavily on her own declarati@eeGrandy Decl., Dkt. 107,
but she concedes in the declaration that shes lpersonal knowledge of numerous facts asserted
therein. See, e.g.Grandy Decl. 1 546, 58(c), 62, 67, 86, 118, 160. WheXaintiff's
declaration proffers facts that wduhot be admissible in evidence, the Court has not considered
them. SeeFed. R. Civ. P. 56(c)(4)An affidavit or declaration used to support or oppose a
motion must be made on personal knowledge [and] set out facts that would be admissible in
evidence . . . .})Santos v. Murdogk43 F.3d 681, 683 (2d Cir. 200¥¥ahad v. Fed. Bureau of
Investigation 179 F.R.D. 429, 435 (S.D.N.Y. 1998When an affidavit does not comply with
these basic requirements, the offending portionsldhmidisregarded by the courtcit{ng

United States v. Ales$99 F.2d 513, 5145 (2d Cir. 1979))5.

3 This approach is pecularly warranted heres Plaintiff's response includeslumes of documents, most

of which are not cited anywhere in Plaintiff's memoranda of lawenr56.1 statement. Plaintiff acknowledges that
“[n]ot all Plaintiff's Exhibits are specifically citedih her briefs andhat she “include[d] such Exhibits so tlslhe]
mayrefer to them at any oral argument.” Paparella Detl.JBut‘Plaintiff cannot expect the Court to comb the
record to find evidence not highlighted in [Plaintiff's] motion papesswmary judgment is not a game of hide and
seek.” Kalola v. Int'l Bus. Machines Corp.No. 13-CV-7339, 2017 WL 5495410, at *4 (S.D.N.Y. Jan. 9, 2017).



Il. TWU ’s and MaBSTOA's Motions for Summary Judgment Are Granted as to
Plaintiff's Claim for Aiding and Abetting Under the NYCHRL

Plaintiff purports to bring a claim for “aiding and abetting” under the NYCHRL.
SeeAm. Compl. 11 208-209. TWU expressly moved for summary judgment on this claim,
seeTWU Mem. of Law at 1922, but Plaintiff fails to discuss it anywhere in her memorandum
of law, seePl.’s Mem. of Law in Resp. to TWU; amalingly, Plaintiff has abandoned this claim
as to TWU. See Camardas73 F. App’xat 30%

While MaBSTOA did not move specifically for summary judgment on this claim,
Plaintiff fails to explain how MaBSTOA could bieble under an aiding and abetting theory;
indeed, MaBSTOA's liability as a principal is a predicate for afmeractor’sliability on an
aiding-and-abetting theorySeeRen Yuan Deng v. N.Y. State Office of Mental Hehlith 13-
CV-6801, 2015 WL 221046, at *5 (S.D.N.Y. Jan. 15, 2015) (“[A] predicate for aider and abettor
liability under this provision is employer liabilityy; DeWitt v. Liebermam8 F. Supp. 2d 280,
293 (S.D.N.Y. 1999) (“[L]iability must first be established as todahmgployer/principal before
accessorial liability can be found as to an alleged aider and abettor.”). Plaintiffs memorandum
of law in respose to MaBSTOA'’s motioffails entirely to mention the aiding and abetting
theory. SeePl.’'s Mem. of Law in Resp. to MaBSTOAAccordingly, to the extent that Plaintiff
intended to bring a claim against MaBSTOA &mling and abetting discrimination, the Court

grants summary judgment to MaBSTOA on that claim.

4 While Plaintiff asserts that TWU “aided and abetted MaBSTOA in creating a hostile work environment,”

she does so only in the context of discussing Title VII, not the NYICHR.’s Mem. of Law in Resp. to TWU at 18
(“TWU officials . . . aided and abetted MaBSTOA in creating a hostile work environment for [Plaintiff], thus
subjecting TWU to liability under Title VII's prohibitivagainst a union’s causing or attemptingaose an

employer to discriminat®). Indeed, the case that Plaintiff cites for this poigosto v. Corr. Officers Benev. Ass

107 F. Supp. 2d 294, 306 (S.D.N.Y. 200850 uses the term “aiding and abetting” in the Title VII context.
Accordingly, tis part of Plaintiff's response does not change the Court’s conclusion that Plaintiff has abandoned her
aiding and abetting claim brought pursuant to the NYCHRL.
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For all these reasons, the Court grants TWU and MaBSTOA summary judgment on
Plaintiff's aiding and abetting claim brought pursuant to the NYCHRL.

[l MaBSTOA'’s Motion for Summary Judgment Is Granted in Part and Denied in Part

A. MaBSTOA's Motion is Denied as toPlaintiff's Gender Discrimination
Claims

Plaintiff brings gender discrimination claims against MaBSTOA, arguing that the
Authority discriminated against her by failing to promote her to HelSeePl.’s Mem. of Law
in Resp. to MaBSTOA at 324>

1. The Applicable Law

Discrimination claims brought against amployer pursuant to Title VII and the
NYSHRL are analyzed using “tHamiliar burden-shifting framework set forth MicDonnell
Douglas Corp. v. Greert11 U.S. 792, 8023 (1973).” Brown v. City of Syracusé73 F.3d
141, 150 (2d Cir. 2012%ee also Vivenzio v. City of Syracus#l F.3d 98, 106 (2d Cir. 2010).
A plaintiff first must establish a prima facie case by offering evidet¢E):. that he belonged to a
protected class; (2) that he was qualified for the position he held; (3) that he suffered an adverse
employment action; and (4) that the adverselegment action occurred under circumstances

giving rise to an inference of discriminatory inténHolcomb v. lona Col].521 F.3d 130, 138

5 The Amended Complaint also alleges that MaBSTOA discriminated against Plaintiff by denying her
overtime pay, by giving her unfavorable assignmentstlaotigh a series of other actions. Plaintiff's response to
MaBSTOA'’s motion, however, relies solely arfailure-to-promote theory for her discrimination claingeePl.’s
Mem. of Law in Resp. to MaBSTOA at424. Plaintiff, therefore, has abandoned all bases of gender
discrimination against MaBSTOA other than the Authorifg@iture to promote her to HelpeGeeCamarda 673 F.
App’x at 30;Jackson 766 F.3d at 195.

Plaintiff's memorandum of law also asserts that MaBSTOA'’s suspension of Plaintiff in 2013 was the
product of discriminationSeePl.’s Mem. of Law in Resp. to MaBSTOA at@l-21-22. Because this allegation is
not in the Amended Complaint, Plaintiff may not rely on it as a theory of liabligeSouthwick Clothing LLC v.
GFT (USA) Corp.No. 99-CV10452, 2004 WL 2914093, at *6 (S.D.N.Y. Dec. 15, 2004) (“A complaint cannot be
amended mrely by raising new facts and theories in [a plaintiff’'s] opposition papers, and hence such new
allegations and claims should not be considered in resolving the matidio.'the extent that MaBSTOA argues
that the suspension was a reason for its failure to geohwr, however, Plaintiff may argue that this reason is
pretextual.



(2d Cir. 2008) (internal quotation marks and citations omitted) (dit@iggold v. New YorkK366

F.3d 138, 152 (2d Cir. 2004)“[I]t is then the defendant’s burden to proffer a liegite non-
discriminatory reason for its actions; the final afttmate burden is on the plaintiff to establish
that the defendant’s reason is in fact pretext for unlawful discriminatidbrams v. Dep’t of

Pub. Safety764 F.3d 244, 251 (2d Cir. 2014ge alsd.ittlejohn v. City of New York’95 F.3d

297, 30788 (2d Cir. 2015). The NYCHRL imposes even broader liability than these standards.
See Mihalik v. Credit Agricole Cheuvreux N. Am.,,lid&5 F.3d 102, 110 (2d Cir. 2013).

2. Plaintiff's Prima Facie Case

MaBSTOA does not dispute that Plaintiff hasisfied the first three elements of this test
with respect to her failure-to-promote claiieeMaBSTOA Mem. of Law at 7. As for the
fourth element, Plaintiff assertssrd MaBSTOA does not disputehat only 50 out of the 1,100
employees in the Maintenance Division (or 4.5 percent) are women and that very few of them
have risen to positions higher than Cleaner. Grandy Decl. 1 1&:&8]sd<ateran Dep. at
75-76, 8791; Candia Dep. at 225, 36-37; Lane Decl. 11-5%.

Additionally, Plaintiff presents evidence that MaBSTOA departed from procedural
regularity in making promotion decisions. Pldinbiffers evidence that Cleaners had to take a
promotional exam in order to be promotedHigper and, indeed, that MaBSTOA supervisors
told her several times in 2013 and early 2054 #ine would not be considered for promotion
until she took the exanSeeKateran Dep. at 105; Paparella Decl., Exs. 49, 84. Nevertheless, at

around the same time, MaBST@#omoted Cleaners who hadttaken the exam (specifically,

6 MaBSTOA spends several pages in its brief arguingathatr actions of MaBSTOA employeesapart

from the Authority’s failure to promote Plaintifféid not rise to the level of adverse employment actions and, thus,
cannot satisfy Plaintiff's prima facie caseeeMaBSTOA Mem. of Law at-®. As the Court has discussed,

Plaintiff has abandoned her discrimination claims with respect to these astersjpran.5; accordingly, the Court
need not address them.



Laverne Thomas, Clinton Hall, and Edwin LittléeeKapovic Decl. 1 57; Pl.’s 56.1 Stmit.

1 114.4. MaBSTOA explains the promotions dbimas, Hall, and Little by asserting that its
procedures allow for Cleaners to be promoted to Helper witloekam if “no viable candidates

are available from promotional exam sources.” Kapovic Ded, 81 MaBSTOA fails to

explain, however, why Plaintiff was repeatedlidtthat a promotional exam was required if, in

fact, there was no such requirement. Additionally, assuming that MaBSTOA has correctly stated
its procedure, the Authorityas failed to adduce evidence that “no viable candidates were
availabk from promotional exam sourceshen Thomas, Hall, and Little were promoted. The
absence of such evidence creates a reasondid (hin) inference of discrimination, inasmuch

as Plaintiff had taken and passed the eaathe time of these promotions.

Finally, there is a genuine dispute of fact as to whether MaBSTOA is correct that its
procedures allow (under some circumstances) Ciedade promoted to Helper without taking
an exam. According toWU officials, Cleaners are, categorically and without exception, “not
eligible for upgrade to Helper” unless they take and pass the exam. Whalen Odell 3i%ee
alsoKateran Dep. at 73—74. These statements directly contradict MaBSTOA's director of
human resources, who stated in his affidavit @laaners can be promoted to Helper without an
exam if “no viable candidates are availatotan promotional exam sources.” Kapovic Decl.

116, &

7 To be clear, MaBSTOA and TWU draw a distinction between “Cleaners” (such as Plaintiff, who are
classified in a job code numbered “OA217") and “Cleanelgirs” (who are classifieid job code “OA219").
SeeKapovic Decl. 1168; Whalen Decl. 1 H14. Both MaBSTOA and TWldgree that Cleaner/Helpers

(i.e., employees in job code OA219) can be prteddo Helper without taking an exarBeeKapovic Decl. | 8;
Whalen Decl. 1 13. Nevertheless, thisra dispute over whether Cleandrs.(employees in job code OA217) may
be promoted to Helper without the exa@ompareKapovic Decl. { 6 (stating that Cleaners in job code OA217 may
be promoted to Helper without an ex#rtno viable candidates are availableWjith Whalen Decl. | 14 (“Cleaners
are not eligible for upgrade telper” without taking an examynd Kateran Dep. at 7Z¥4 (“Q: Can a cleaner ever
be promoted directly to helper? A: Notthout taking the promotional helpers test.Because Plaintiff was a
Cleaner, and because there is a dispthether Cleaners must take a potional exam, the distinction between
Cleaners and Cleaner/Help&sot material to the Court’s analysis.
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Taken together, Plaintiff's evidence is sufficient, but just barely, to establish a prima facie
case of gender discriminatiorsee, e.gAbrams 764 F.3d at 2552 (plaintiff, who was African
American, established a prima facie case of disaation by showing that nearly all employees
in a higher-level position were whita)einstock v. Columbia Unj\224 F.3d 33, 45 (2d Cir.

2000) (an employer’s “departures from procedural regularity” in the course of a promotion
decision can “raise a question as to the gouh & the process” and, thus, raise an infeesofc
discriminatory intent¥.

3. MaBSTOA'’s Non-Discriminatory Explanation and Plaintiff's
Evidence of Pretext

In response to Plaintiff's prima facie cas#aBSTOA argues that Plaintiff was not
promoted to Helper because of her attendance and disciplinary r&eaflaBSTOA Mem. of
Law at 1+12; MaBSTOA Reply Mem. of Law at-2, 5-6. MaBSTOA’sargument relies on

three evaluations, conducted in May 2016, October 2016, and May 2017, which recommended

The Court also notes that MaBSTOA appears to haveodified or centralized procedures for internal
promotions. SeeKapovic Decl. § 2. Accordingly, MaBSTOA and TWU rely on a hodgepodge of affidavits,
deposition testimony, and email to describe the Aitlyismpurported “procedures.” MaBSTOA'’s failure to
establish and follow a single, centralized set of procedur@slerge part, why there equestions of fact that
defeat MaBSTOA'’s motion for summary judgment as to Plaintiff’s faitorpromote claims.

8 MaBSTOA argues that the fact that Thomas, a womas, promoted means that a reasonable juror could

not find pretext under these circumstances. The Caeagokes. While the promotion of a single woman certainly

cuts against the inference that there was gender disctiomira play, it does not fully explain why Plaintiff and

other women were not approached regarding these promotional opportunities. Nor does it explain why Plaintiff was
told to take a promotional exam i MaBSTOA'’s procedures did nciearly require her to do so or why others

were promotd based on a determination that no other “viablelickates” were available when Plaintiff had taken

and passed the exam.

Additionally, MaBSTOA argues that Plaintiff failed to disclose Thomas, Hall, and Little in Plaintiff's
interrogatory responses and, thus, that the Court shotultbnsider this evidence in deciding this motion.
Assuming that Plaintiff failed to disclose these individulslaBSTOA has not attempted to show that the preclusion
of this evidence is the appropriate reme&ge Patterson v. Balsamjc#40 F.3d 104, 1148 (2d Cir. 2006)
(factors that courts must weigh in deciding whethgrrézlude evidence based on a failure to comply with
discovery obligations). MaBSTOA may, however, move txjude this evidence at trial. Any such motion must
be made well in advance of trial.
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against promoting Plaintiff for these reasof&e id(citing Chiu Decl. Exs. JJ, KK, LL)ee
alsoDef.’s 56.1 Stmt. 112, 36-37; Pl.’s 56.1 Stmt. 112, 36-37.

As an initial matter, MaBSTOA'’s argument fails becaB&entiff was first denied
promotion to Helper sometime in late 2014, ptmthe time that these evaluations were
completed.SeePaparella Decl. Ex. 51. MaBSTOA offers no evidence that its failure to promote
Plaintiff in 2014 was based on hetesidance and disciplinary recotd.

As for the 2016 and 2017 evaluations, Plairgffers evidence that these evaluations

contained inaccuracies and were not conductgmod faith. The May 2016 and October 2016
evaluations stated that Plaintiff had several unexcabsdnces (marked as “U/A”) and an
absence without leave (marked as “AWOL") on her rec&eeChiu Decl. Exs. JJ, KK. The
supervisor who prepared these evaluations, Aubrey Moses, testified that the AWOL notation
likely influenced his decision not to promote PlaintifieeMoses Dep. at 127. But Moses
testified that he later learned that those notations were mistakes (including the AWOL notation)
and, indeed, thewere later removed from Plaintiff's recor&eed. at 123-24; Chiu Decl. Ex.
LL. Nevertheless, Moses testified that he did not go back and re-evaluate Plaintiff for promotion
after her record was cortted because he believéut “it would not have made a difference.”
Moses Dep. at 159.

Putting this evidence together, a reasonable juror could infer that the explanation that

Plaintiff was not promoted because of at@mck and disciplinary issues is pretextual.

9 MaBSTOA offers a fourth evaluation, conducted in December 2014, which recommended against
promoting Plaintiff due to her “sickngdateness, and disciplinary recordlaBSTOA Reply Mem. of Law at 1 &
n.1 (citing Chiu Reply Decl. Ex. A). MaBSTOA offered tkiscument for the first time in its reply papers, meaning
that Plaintiff did not have a chance to respond to it or @itéonshow that it is pretextual. Additionally, MaBSTOA
states that it “located” this documeatter Plaintiff submitted her Rule 56.1 Counterstatemseg, id.at 1 n.1,

making it unclear whether MaBSTOA properly produceddibisument in discovery. For all these reasons, the
Court will not consider the December 2014 evaluatioteiciding MaBSTOA'’s motion If, however, Plaintiff

wishes to preclude this evidence at trilRintiff will need to make the proper motion well in advance of trial.
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See McGuinness v. Lincoln Ha#63 F.3d 49, 55 (2d Cir. 2001) (combined with the evidence of
animus adduced at Plaintiff’'s prima facie case, “the falsity of the employer’s explanation can,
without more, be enough to support a reasonable finding” of discriminatory irtemtgs v.
N.Y. Racing Ass:r233 F.3d 149, 15%4 (2d Cir. 2000)°

For all these reasons, MaBSTOA®tion for summary judgment is denied as to
Plaintiff’s gender discrimination claims.

B. MaBSTOA'’s Motion Is Denied as taPlaintiff's Hostile Work Environment
Claims

1. The Applicable Law

To prevail on a claim against an employerHostile work environment under Title VII
and the NYSHRL, a plaintiff must prove two elements: first, that the “workplace is permeated
with discriminatory intimidation, ridicule, andsalt that is sufficiently severe or pervasive to
alter the conditions of the victim’s employment and create an abusive working environment,”
and, second, that the defendant is vicarioligble for the discriminatory conducWiercinski v.
Mangia 57, Inc. 787 F.3d 106, 113 (2d Cir. 2015). As to the first element, a plaintiff must show

both that the conduct was objectively severpawasive (that is, that the conduct created “an

10 Of course, a reasonable juror could also reaglopiposite conclusion. According to MaBSTOA, between
May 6, 2013 and May 5, 2014, Plaintiff took 31.3 sick days. MaBSTOA Reply Mem. of Law atse.atso
MaBSTOA Mem. of Law at 1412. Plaintiff argueshat, in violation of MaBSTOA's procedures, this sielave
record includes leave taken pursuant ®Family and Medical Leave Act (“FMLA")SeePl.’s Mem. of Law in
Resp. to MaBSTOA at 17. But even if some of thes& days should have been excluded as FMLA leave,
MaBSTOA offers evidence that Plaintiff still took over 16ksilays that year, many immediately before or after a
regular day off. SeeMaBSTOA Mem. of Law at 1-412. A reasonable juror, trefore, could believe that Moses
decided not to reconsider Plaintiff for promotion hesmhe was already aware that she had a poor attendance
record independent of any errors in the evaluations.

1 Because a reasonable juror could find that MaBSE@daged in discrimination based on the facts that the
Court has discussed, the Court needdistuss the other evidence of discriminatory intent proffered by Plaintiff.
See, e.gPl’'s Mem. of Law in Resp. to MaBSTOA at®-12-14, 21-22. A great deal of this evidence is likely
irrelevant, such as tralegation that Plaintiff's 2013 suspension was the product of discrimination and the fact that
Plaintiff mistakenly received a termination letter in 20Whether this evidence is admissible at trial can be a
subject for the parties’ motions limine.
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environment that a reasonable persaub find hostile or abusive”) and that the plaintiff
subjectively perceived the conduct as hostile or abusdatane v. Clark508 F.3d 106, 113 (2d
Cir. 2007). Ado the second element, “[a]n employer’s liability for hostile work environment
claims depends on whether the underlying ramasit is perpetrated by the plaintiff’'s supervisor
or his non-supervisory caorkers.” Wiercinskj 787 F.3d at 113. “If the harassment is
perpetrated by the plaintiff's ‘nesupervisory coworkers, an @ioyer’s vicarious liability
depends on the plaintiff showing that the employer knew (or reasonably should have known)
about the harassment but failed to take appropriate remedial action(uotingPetrosino v.

Bell Atl., 385 F.3d 210, 225 (2d Cir. 2004)). On the other hand, if the harassment is perpetrated
by a supervisor, the employer is “strictly liable . . . unless the employer is able to establish an
affirmative defense showing that it ‘exercigedsonable care to prevent and correct[] any . . .
harassing behavior’ and that the plaintiff ‘unmeably failed to take advantage of any
preventive or corrective opportunities provided by émployer to avoid harm otherwise Id.
(quotingFaragher v. City of Boca Ratob24 U.S. 775, 807 (1998)).

The NYCHRL imposes even broader liability for hostile work environment than Title VII
and the NYSHRL.See Mihalik 715 F.3d at 110Under the NYCHRL, “the federal severe or
pervasive standard”’ does not applgt. Rather, a plaintiff need only show that she was treated
“less well because of a discriminatory intent” and that the conduct rose above a “petty slight or
trivial inconvenience.”ld. As for vicarious liability, an employer may be vicariously liable
under the NYCHRL for the acts of its employé&ed) the offending employee exercised
managerial or supervisory responsibility” over the plaintiff; (2)ahmployer knew of the
offendingemployee’sdiscriminatory conduct and either acquiesced in it or failed to take

corrective action in response to it; or (3¢ #mployer should have known of the offending
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employee’s unlawful discriminatory conduct yailed to exercise reasonable diligence to
prevent it. Chauca v. Abrahan841 F.3d 86, 90 (2d Cir. 201&ge also Zakrzewska v. New
Sch, 14 N.Y.3d 469, 479 (2010).

2. Severeor PervasiveHarassment

The evidence here is barely sufficiensttisfy this elementSeveral MaBSTOA
employees made disparaging remarks about women to Plaintiff; éteitiff’'s sugervisors,
Carlos Gonzalez, told Plaintiff thavomen shouldn’t work herg seeDefs.’ 56.1 Stmt. %5,
and other male employees frequentlifethfemale employees “bitcheséeGrandy Decl.
1 108; Candia Dep. at 113; Grandy Dep. (Part I) at 35. Plaintiff also found magazines depicting
naked women (specificall{glayboyandMaxim magazines) at one of her worksites (although
she did not report this discovery to MaBSTOA managemedegDef’s 56.1 Stmt. § 70Pl.’s
56.1 Stmt. 11 21.321.19, 70; Chibecl., Ex. QQ; O’'Connor Dep. at 38, 43; Grandy Decl.
11 125126. Along those same lines, sexualized images of women (such as advertisements of
women in bikinis) were hung on walls and on employéasiboxes throughout MaBSTOA bus
depots. SeeChiu Decl., Ex. RR; Grandy Decl. at 18 n.6; Lane Decl.-i08Coppola Dep. at

23-24; Candia Dep. at 99, 1278, 157; O’Connor Demt 37-40; Whalen Dep. at 156013

12 The parties dispute Gonzalez’s exactag Gonzalez testified in hispmgsition that he said that he “does
not like working with women” but that his statement “had nothing to do with” Plaintiff. GonzalezaDép.

Plaintiff claims that Gonzalezagl that “women shouldn’t work here” atttht the statement referred directly to
Plaintiff. Grandy Decl. 1 62. Either statement, howeweu|d contribute to a hostile or abusive environment and,
in any event, all inferences must be drawn in Plaintfffior as the non-moving party.

3 Additionally, on at least one occasion, a male coker and TWU official, Edgar Perez, verbally abused
Plaintiff in front of her other co-workersSeeDefs.’ 56.1 Stmt. § 49, 85; Grandy Dep. (Part I) at-&3. In
conjunction with other evidence of a hostile environmamgasonable juror might view Perez’s verbal abuse of
Plaintiff as being motivated by gender-based animus,easitident took place in front of a large group of male
employees and Plaintiff was the only woman pres8eeGrandy Decl. 11 133, 139. Plaintiff also offered evidence
that Perez denied her requests for scheduling changlesgmdmting the same requests to male employ8egPl.’s
Mem. of Law in Resp. to TWU at £01. Standing alone, this evidence would not be adequate to show a gender-
based hostile or abusive environment, but taken with alleobther evidence, there is aegtion of fact that defeats
Defendant’s motion fosummary judgment.
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Taking this evidence together, and viewing ithe light most favorable to Plaintiff, this case
presents a triable issue as to whether Plastiffiered severe or pervasive sexual harasstfient.

3. MaBSTOA'’s Liability for the Harassment

The Court will assume for the sake of argument that MaBSTOA'’s liability is governed by
the higher standard applicable when harassment is perpetrated by non-supervisory co-workers.
Plaintiff repeatedly complained MaBSTOA management abdabnzalez’s disparaging
remark and about her male co-workers calling female emplééelses” SeeBarbieri Decl.

Ex. A at 7; Chiu Decl. Exs. X, Y. MaBSTOgresents no evidence that it took any action to
prevent or correct this conduct, other than havipgleey that prohibits “discriminatory

behavior.” SeeMaBSTOA Mem. of Law at 20. Additionally, MaBSTOA took no action to stop
male employees from posting sexualized images of women around the workplace, other than a
memorandum from the 1990s instructing employees to take down the in&eg¥halen Dep.

at 1606-61; O’'Connor Dep. at 42This memorandum clearly proved ineffectual, as the

sexualized images have remained throughout MaBSTOA bus depots in recenBgears.

Coppola Dep. at 24; Candia Dep. at 128; Whalen Dep. a6089 Based on these facts, a
reasonable juror could find MaB®A liable for the hostile or abusive conduct in Plaintiff's

workplace.

14 Because the evidence that the Court has discussaffigent to present a triable issue as to whether
Plaintiff suffered severe or pervasive sexual harassmentdie need not address Plaintiff's other evidence on this
point, such as the evidence that a male co-worker used awthitalshe was cleaning a men’s restroom.

15 Because Gonzalez exercised supervisory authoréy Phaintiff, MaBSTOA could well be subject to a
strict liability standard.

16 MaBSTOA assertthat its supervisors regularly conduct “wélkdgughs” of their worksites to ensure that
sexualized images are taken doaeeMaBSTOA Mem. of Law at 20, but the testimony that MaBSTOA cites for
this point states that many supervisorsxdbconduct these walkthroughseeWhalen Dep. at 160. In any event, a
reasonable juror could find that these walkthrougbee inadequate, as the images remain througla®STOA’s
bus depots.
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For all these reasons, MaBSTOA’s motion for summary judgment is denied as to
Plaintiff's claims for hostile work environmett

C. MaBSTOA'’s Motion Is Granted in Part and Denied in Part as taoPlaintiff's
Retaliation Claims

Next, Plaintiff brings claims for retaliation, alleging two instances of retaliatory conduct:
MaBSTOA'sfailure to promote her to Helperrmsetime in late 2014 and an assignment in
September 2014 to exterminate a MaBSTOA bus infested with cockrog®be?l.’s Mem. of
Law in Resp. to MaBSTOA at-3, 15, 24258

1. The Applicable Law

Retaliation claims under Title VII and tiNY SHRL are evaluated under tMcDonnell
Douglasthree-step burden-shifting analysiSee Hicks v. Baine§93 F.3d 159, 164 (2d Cir.
2010) (citingJute v. Hamilton Sundstrand Coyd20 F.3d 166, 173 (2d Cir. 2005)). A plaintiff
establishes a prima facie case of retaliation by showingp4ftjcipation in a protected activity;
(2) that the defendant knew of the protected activity; (3) an adverse employment action; and (4) a

causal connection between the protected activity and the agvepdeyment action.’ld. at

17 As with Plaintiff's discrimination claims, because the Court finds thertet are disputes of material fact
that require Defendants’ motions for summary judgmebgtdenied, the Court need not address Plaintiff's other
evidence of an alleged hostile work eoviment. The Court notes, howevegttmuch of her evidence is likely
irrelevant and inadmissible.

18 The Amended Complaint alleges numerous acts of retaliation, including unfavorable assignments and the
denial of overtime opportunities. Because Plaintiffismorandum of law iresponse to MaBSTOA’s motion
addresses only the failure to promote herédper and the extermination assignmsegPl.’s Mem. of Law in

Resp. to MaBSTOA at-B, 15, 2425, Plaintiff has abandoned all other theories of retaliation as to MaBSEoa.
Camarda 673 F. App’x at 30Jackson 766 F.3d at 195.

To be clear, Plaintiff's responses to DefendantdeRi6.1 Statement did discuss numerous other alleged
acts of retaliation, including the failure to grant schieduchanges and an assignment to clean a bus depot
restroom.SeePl.’'s 56.1 Stmt. {1 886.8. But Plaintiff's response to Defendants’ 56.1 Statement fails to offer any
argument as to how these acts satisfy Plaintiff's primi feese. In most cases, for example, Plaintiff's response
does not specify whether the complained-of action follopretected activity and, if so, by how long. Because
Plaintiff fails to offer any legal explanation for how these actions constitute retatiagiod, in fact, because
Plaintiff fails entirely to mention them in her memorandum oHatlvese alleged acts of retaliation have been
abandonedSee Camarda73 F. App’x at 30Kovacq 834 F.3d at 14314.
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164. “The plaintiff's burden in this regardde minimis’ Id.

To rebut the presumption createdthg plaintiff's prima facie case, a defendant must
proffer “a legitimate, nometaliatory reason fohe adverse employment actiorid. If the
defendant does so, the plaintifiist come forward with evidence to show that “retaliati@s a
substantial reason for the\aerse employment action]gjr that “a retaliatory motive played a
part in the adverse employment actions even if it was not [their] sole cddse.”

2. MaBSTOA'’s Motion Is Granted as to Its Failure to Promote Plaintiff
in Late 2014

In response tMaBSTOA’smotion, Plaintiff asserted for the first time thdaBSTOA’s
decision not to promote Plaintiff in late 2014saxan act of retaliation. The Amended Complaint
does not allege that this conduct was aroaanlawful retaliation. For this reason alone,
summary judgment must be granted as to this cl&peShah v. Helen Hayes Hos@52 F.

App’x 364, 366 (2d Cir. 2007) & party may not use his or her opposition to a dispositive

motion as a means to amend the compl3jriBeckman v. U.S. Postal Serv9 F. Supp. 2d 394,

407 (S.D.N.Y. 2000) (same) (collecting cas&)juthwick Clothing LLC v. GFT (USA) Carp.

No. 99-CV10452, 2004 WL 2914093, at *6 (S.D.N.Y. Dec. 15, 2004) (“A complaint cannot be
amended merely by raising new facts and theories in [a plaintiff's] opposition papers, and hence
such new allegations and claims should not be considered in resolving the 'hotion.

Additionally, even if this claim were propgntaised, Plaintiff has failed to establish a
prima facie case. In June 2014, Plaintiff sitbed two letters complaining of discrimination to
Joseph Hein and Vincent Coppola, the Supenidént and TWU Vice Chair of MaBSTOA'’s
Quill Bus Depot, respectivelySeeChiu Decl. Exs. X, Y. Additionally, in July 2014, Plaintiff
filed a discrimination charge against MaBSTOA and TWU with the EES€2Chiu Decl. Ex.

AA. These complaints are clearly protectetivety. MaBSTOA was aware of these protected
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activities, as “gneral corporate knowledge that the plaintiff has engaged in protected activity is
sufficient’ to establish awareness at the prima facie stitgdena v. Victorias Secret Direct,

LLC, 886 F. Supp. 2d 349, 362 (S.D.N.Y. 2012) (collecting cases)alsdsordon v. New York
City Bd. of Edug 232 F.3d 111, 118 (2d Cir. 2000). And a denial of a promotion is a textbook
adverse employment actioseeTerry v. Ashcroft336 F.3d 128, 139 (2d Cir. 2003).

Plaintiff's prima facie case founders on the fourth element of her prima facie case.
Evidenceof “temporal proximity” between protected activity and an adverse employment action
is, without more, sufficient to make a prima facie showing of a causal conneEti®ayed v.

Hilton Hotels Corp, 627 F.3d 931, 932 (2d Cir. 2010) (per curiam). But as with all elements of
Plaintiff's prima facie case, PIdiff bears the burden of showirilgat temporal proximity exists.
See id.Hicks 593 F.3d at 164. Here, Plaintiff offers an email dated August 27, 2014, in which a
human resources officer asked for a “thyear evaluationdf Plaintiff because she wabeing
considered for promotion to Helper.” Paparella Decl. Ex. Biis email suggests that

MaBSTOA considered Plaintiff for promotion during this time. But regardless of when
MaBSTOA began to consider her for promoti&haintiff offers no evidence as to when the
Authority actually made the decision not to promote I8&gePl.’s Mem. of Lawin Resp. to
MaBSTOA at 23, 15, 2425. Three to four months is the outer limit of temporal proximity that
will give rise to an inference of retaliatiosgeLambert v. Trump Int Hotel & Tower, 304 F.

Supp. 3d 405, 423 (S.D.N.Y. 2018) (collecting sasaccordingly, Plaintiff had the burden of
offering evidence that MaBSTOA made tihecision not to promote her sometime before
September or October 2014 or, alternativelfgerafig other evidence of a causal connection

between her protected activity and MaBSTOA’s promotion deciSidecause Plaintiff has

19 Plaintiff s evidence shows that Helg@omotions usually takglace “around the time of the pick,” that is,
around December of each year, suggestingMla&@STOA'’s decisiorwas not made close enough in time to
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offered neither, the Court grants MaBSTOA summary judgment as to this?€laim.

3. MaBSTOA'’s Motion Is Denied as to Plaintiffs Assignmentto
Exterminate Bugs from a Bus

While the evidence supportifigjaintiff's claimthat her assignment to spray down a
cockroach-infested bus was retaliation for hergutad activity is extremely thin, MaBSTGA
motion papers entirely failed to address this claBeeMaBSTOA Mem. of Law at 2225;
MaBSTOA Reply Mem. of Law at 10. Accordingly, MaBSTOA has not carried its burden in
support of its motion, and the motion is denied.

IV.  TWU’s Motion for Summary Judgment Is Granted in Part and Denied in Part
A. Plaintiff's Claims Against TWU Are Not Barred by a Release Agreement
1. RelevantBackground

Before turning to the meritd ®laintiff’'s claimsagainst TWU, TWU argues that
Plaintiff's claims against the Union are barred by a release that Plaintiff executed in July 2016.
SeeTWU Mem. of Law at #10; Whalen Decl. Ex. A. This argument fails.

In March 2016, Plaintiff, represented by counsel, filedlaxproper Practice Charge
against TWU with PERB, a New York State aggthat regulates the conduct of public-sector
labor organizationsSeeDefs.’ 56.1 Stmt. 107; Pl.’s 56.1 Stmt. § 107; Whalen Decl., Ex. B.

The charge alleged that TWU had failed to inves@gatterns of sexual harassment perpetrated

Plaintiff's protected activityto raise an inference of retaliatioBeePl.’'s Mem. of Law in Resp. to MaBSTOA at
15-16.

20 MaBSTOA'’s motion for summary judgment is granted as to all of Plaintiff's claims for retaliation arising
out of the failure to promote her in 2014, including her claims brought under Title VII, the NYSHRL, and the
NYCHRL. While the NYCHRL'’s causation remament is less stringent than that of Title VIl and the NYSHRL,
under all three statutes, a plaintiff must show somesal connection between her protected activity and the
employer’s alleged retalian. See Mihalik715 F.3d at 113 (“[Afefendant is not liable [under the NYCHRL] if

the plaintiff fails to prove the conduct is caused at least in part by discriminatory or retaliatory rfott&sO.C.

v. Bloomberg L.R.967 F. Supp. 2d 816, 862 (S.D.N.Y. 201B¥sso v. N.Y. Bsbyterian Hosp972 F. Supp. 2d

429, 456 (E.D.N.Y. 2013). Because Plaintiff has offered no evidence at all of a causal connection, summary
judgment is granted as to the claim under all three statutes.
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by Union members and, therefore, that TWU had failed to provide adequate representation to
Plaintiff underNew York State’s Public Employees’ Fair Employment ASeeWhalen Decl.,
Ex. B at 2123.

In July 2016, Plaintiff settled her chargBeeDefs.’ 56.1 Stmt. 1.09; PIl.’s 56.1 Stmt.
109; Whalen Decl., Ex. A. Plaintiff executed algetient agreement, which stated, first, that the
settlement “shall not be construed asamstitute an admission” that TWU violated “any
Federal, State or New York City laws,” Whalen Decl., Ex. B $econd, that Plaintiff agreed to
“discontinue[] the instant charge with prejoéj and withdraw[] with prejudice and/or waive[]
all claims which were raised or which could have been raised by the facts alleged in the charge,”
id. 1 3; and, third, that, in exchange for thélement, TWU agreed to expedite a grievance that
Plaintiff had previously filed with the Union’s Executive Boadl, 2.

2. The Applicable Law
A plaintiff may waive statutory discrimination claims, as long as the waiver is done
knowingly and voluntarily.SeeBormann v. AT&TCommc’'nsinc, 875 F.2d 399, 402 (2d Cir.
1989). Courts in the Second Circuit use a “totabif the circumstances” test to determine
whether a waiver satisfies this standaskelivingston v. Adirondack Beverage Cb41 F.3d
434, 43738 (2d Cir. 1998)Bormann 875 F.2d at 403. The factors to be considered include:
(2) the plaintiff's education and business experience, (2) the amount of time the
plaintiff had possession of or access ® digreement before signing it, (3) the
role of plaintiff in deciding the terms diie agreement, (4) the clarity of the
agreement, (5) whether the plaintiff was represented by or consulted with an
attorney, and (6) whether the consideration given in exchange for the waiver

exceeds employee benefits to which the employee was already entitled by
contract or law.

Bormann 875 F.2d at 403.
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3. Application to This Case

The fourthBormannfactor, “the clarity of the agreement,” is dispositive herae
agreement stated that Plaintiff agreed to “waive[] all claims which were raised or which could
have been raised by the facts alleged in the chahy#halen Decl. Ex. A. This language is
devoid of any detail about the types of claims being waived. In the context of settling a charge
beforethe state’s uniomegulating agency, this languagewid not have fairly put Plaintiff on
notice that she was releasing TWU from claims umel@eral, state, and local anti-discrimination
laws. Even assuming that all of the otBermannfactors weigh against Plaintiff, the agreement
here is sufficiently unclear that it does ©onstitute a knowing and voluntary waiver of
Plaintiff's discrimination claimg?*

A look to the totality of circumstances confirms this conclusion. Prior to filing the PERB
charge, Plaintiff had filed a separate discnation charge against TWU before the EEOC.
SeeChiu Decl. Ex. AA. The EEOC charge was still pending when Plaintiff executed the PERB
settlement agreemengeePaparella Decl. Ex. 14.2. Nothing in the record indicates that
Plaintiff understood the settlement agreemeroteer her EEOC charge; to the contrary, a
contemporaneousmail from a TWU attorney to Plaintiffsounsel stated that TWU planned to
settle the PERB charge but that the Union would handle the EEOC ¢hepgeately.”

Paparella Decl. Ex. 78. The totality of circumstances, théaee, suggests that Plaintiff intended

2t TWU argues that the language stating that the agreetitenodt constitute an admission of a violation of
“any Federal, State or New York City laws,” Whalen Decl., Ex. 3 fheans that Plaintiff intended to waive all
claims that could have been brought under those |188sTWU Mem. of Law at 9. This argument defies logic.
That language clearly refers to there not being an admis$iwrongdoing on the part of TWU; it says nothing
about the scope of a waiver on the part of Plaintiff.

22 TWU argues that this email was senthat beginning of the parties’ settlemeegotiations and that, by the
end of the negotiation process (a niolatter), the parties had agreed ttilseboth the PERB and the EEOC charges.
SeeTWU Reply Mem. of Law at 15. But TWU cites no partloé record to support this assertion, so the Court has
not considered it. In any event, assuming that TW£&aton of facts is accurate, one would have expected a
much more explicit releasettie partiesintent was to resolve both the EEOC claim and the PERB claim in the
same settlement agreement.
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to waive only her right to bring a charge before the PERB, not her right to bring statutory
discrimination claims in federal court.

For all these reasons, Plaintifttaims against TWU are not barred by her July 2016
settlement agreemefit.

B. TWU'’s Motion Is Granted in Part and Denied in Partas to Plaintiff's
Discrimination Claims

Plaintiff brings gender discrimination claims against TWU, arguing that the Union
discriminated against her: first, by fat) to submit two of her complaints tiee Union’s formal
grievance procedures; second, by failingrovide her with information material to MaBSTOA
promotion opportunities; and third, by depriving béthe opportunity to work overtime shifts.
SeePl.’s Mem. of Law in Resp. to TWU a6-18, 25. The Court will address each of these
theories in turrf?

1. Legal Standards

Under Title VII, the NYSHRL, and the NYCHRL, a plaintiff suing a union for
discrimination must show?(1) [that] the Union breached its duty of fair representation to

plaintiff; and (2) that the Union’s conduct was motivated by animus toward the plaintiff’

23 Because th€ourt finds that Plaintiff's waiver was not knawg and voluntary, the Court need not reach
Plaintiff's arguments that the settlement agreement lacked consider&geRl.’s Mem. of Law in Resp. to TWU
at 13-15.

24 All other theories of discrimination that Plaint@fleges against TWU in her Amended Complaint were not
addressed in her response to TWU’s motion and, ttaxe been abandone8eeCamarda 673 F. App’x at 30;
Jackson 766 F.3d at 195.

Plaintiff's memorandum of law also contains a number of assertions regarding her 2013 suspension,
including that her TWU representative “refused” to attendatbération hearing that regetl in her suspension; that
Plaintiff agreed to the suspension only at the “urgingT ¥fU; and that TWU failed to advise Plaintiff about the
consequences of agreeing to the suspen$SeePl.’s Mem. of Law in Resp. to TWUThese allegations were not
included in the Amended Complaint; in fact, the Amended Complaint does namnewtion Plaintiff's 2013
suspension. Accordingly, Plaintiff manpt rely on this theory for her gender discrimination claims against TWU.
SeeSouthwick Clothing LLC2004 WL 2914093, at *6.
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protected status.Dillard v. SEIU Local 32BJNo. 15-CV-4132, 2015 WL 6913944, at *4
(S.D.N.Y. Nov. 6, 2015) (citingyicintyre v. Longwood Cent. Sch. Dj880 F. Appx 44, 49 (2d
Cir. 2010)) (collecting casesee also Ross v. CommaNorkers of Am., Local 1118o. 91-
CIV-6367, 1995 WL 351462, at *5 (S.D.N.Y. June 9, 199H)d, 1996 WL 80688 (2d Cir. Feb.
20, 1996). A union breaches its duty of representation if (a) its failure to act “was arbitrary,
discriminatory, or in bad faith” andb) “there was a causal connection between the union’s
wrongful conduct and [the plaintiff's] injuries.Dillard, 2015 WL 6913944, at *4A union’s
conduct is “arbitrary” if it is “so far outside a wide range of reasonableness that is wholly
irrational.” Id. at *5 (quotingMarquez v. Screen Actors Guild, In625 U.S. 33, 45 (1998)). “A
union’s acts are discriminatory when ‘substantial evidence’ indicates that it engaged in
discrimination that was ‘intentional, sevea@d unrelated to legitimate union objectivedd:.
(quotingVaughn v. Airline Pilots Ass’n, Inf’'604 F.3d 703, 709 (2d Cir. 2010)). And “[a]
showing of bad faith requires a showing of fraudtjldeceitful, or dishonest action” by a union.
Id. (quotingWhite v. White Rose Fopa37 F.3d 174, 179 (2d Cir. 200%5).

2. TWU'’s Motion is Granted as to Its Failureto Submit Plaintiff's
Complaints to Formal Grievance Procedures

a. RelevantBackground

Plaintiff's failure-to-grieve claims rely on two discrimination complaints that she

submitted to TWU in 2015 and 2016e€Pl.’'s Mem. of Law in Resp. to TWU at 188, 25. In

2 Under the NYSHRL and NYCHRL, a plaintiff may, but need not, show a breach of the duty of fair
representation in order to bring discrimination claims against a u§ea.Mohr v. United Cement Masohion
Local 78Q No. 15-CV-4581, 2016 WL 11263670, at *9 (E.D.N.Y. Nov. 7, 2016). A union, for example, may be
liable under these statutes based on an “aiding and abetting” tiSsm@yd. As the Court discussed, however,
Plaintiff has abandoned her aiding-and-abetting theory against T8¢& supréart Il.

Additionally, courts have frequently found that Title VII preempts NYSHRL and NYCHRL discrimination

claims arising out of unions’ breach of the duty of fair representaee, e.gDillard, 2015 WL 6913944, at *9.
Because TWU failed to raise this argurhehe Court need not address it.
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December 2015, Plaintiff complainéal TWU’s Executive Board that her union representative,
Edgar Perez, had verbally abused her in front of her co-workeeBarbieri Decl. Ex. Asee
alsoDefs.” 56.1 Stmt. 97; Pl.’s 56.1 Stmt. 97. Under TWU'’s constitutiorwhen a Union
member submits a charge that another memlzevibéated the Union’s constitution or has
otherwise engaged in “conduct unbecoming,” the Union must hold an internal “trial” to
determine whether disciplinary action is warrant8egePaparella Decl. Ex. 24 at661. In

June 2016, the Union’s Executive Board notifidaimiff that it would not submit her complaint
to a trial because the complaint did not propstate a violation of the Union’s constitutioBee
Barbieri Decl. Ex. D.

In June 2016, Plaintiff asked TWU to fidegrievance against MaBSTOA based on the
Authority’s failure to promote her to HelpegeeDefs.” 56.1 Stmt. 104; Pl.’s 56.1 Stmt. 04;
Barbieri Decl. Ex. C. On June 7, 2016, TWleklined to do so because, in TWU'’s view,
Plaintiff had been properly denied the prorantfbased on her time and attendance record.”
Barbieri Decl. Ex. C. At around the same time, though, TWU filed a grievance on behalf of a
male MaBSTOA employee for the same failurgatomote issue. Pl.’s 56.1 Stmt1§4.5.

b. Plaintiff's December 2015 Dscrimination Complaint
I Procedural Arguments

Beginning with the December 2015 complaint, TWU offers three procedural arguments
before addressing the merits of the claim.

First, TWU argues that Plaintiff failed to plead allegations relating to the December 2015
incident in the Amended ComplainkeeTWU Reply Mem. of Law at 2. TWU is incorrect; the
Amended Complaint includes a section allegirgg tiMaBSTOA and TWU failed to investigate

the October 2015 altercation [with Perez] properly,” Am. ComplL3f43, and it discusses
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specifically TWU's failure tdake action in response téaitiff’'s December 2015 chargsee id.
11 140, 142.

Next, TWU argues that Plaintiff's claim is untimelfgeeTWU Reply Mem. of Law at 3.
Specifically, TWU argues that Plaintiff failed to bring her claim relating to the December 2015
charge within the claim’s statute of limitations, which TWU argues is four mobsT WU
Reply Mem. of Law at 3. This argument fails, as TWU denied Plaintiff's charge in June 2016,
seeBarbieri Decl. Ex. D, and Plaintiff included this claim in her Complaint, which was filed in
August 2016seeCompl., Dkt. 1, 1 1381432°

Finally, TWU argues that Plaintiff failed to exhaust her remedies under the Union’s
constitution before bringing this case, as she did not appeal TWU's decgaem\WU Reply
Mem. of Law at 4. In TWU's view, a plaintiff must exhaust a union’s internal appeals processes
before she may sue the union based on its breach of the duty of fair represeBizeiqoh.

(citing DelCostello v. Int'IBhd. of Teamsterg62 U.S. 151, 1634 (1983)). This argument is
wrong as a matter of law. An employee suing an employer under the National Labor Relations
Act (“NLRA”) for breach of a collective bargaining agreement mesthiaust any grievance or
arbitration remedies provided in that collective bargaining agreéipefare filing suit. King v.

New York Tel. Co785 F.2d 31, 33-34 (2d Cir. 1986ge alsd-owlkes v. Ironworkers Local

40, 790 F.3d 378, 389 (2d Cir. 2015). But no such obligation extends to suits against unions for
breach of the duty of fair representation under Title \B&éeCooper 106 F. Supp. 2d at 499.

Rather, Title VII creates an independent statutory rigbtsue for discrimination and, thues,

26 TWU is also incorrect that the applicable statute of limitations is four moBgs.Cooper v. Wyeth Ayerst
Lederle 106 F. Supp. 2d 479, 500 (S.D.N.Y. 2000) (“Hppropriate statute of limitations for a fair repentation
claim under Title VIl is 300 days.”).
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“union member need not pursue any separate contractual or statutory rebefdresbringing
suit under that statuted.?’

ii. Arguments as to the Merits

TWU argues that Plaintiff has not offered sufficient evidencetbi@gtnion’s failure to
submit her December 2015 complaint taraernal ‘trial” breachedhe Union’sduty of fair
representation or that the decision was motivated by aniBesTWU Reply Mem. of Law at 5.
The Court agrees.

Plaintiffs memorandum of lawffers no evidence or argument ti&/U’s conduct was
“arbitrary, discriminatory, or in bad faith,as a failure-to-grieve claim requireBillard, 2015
WL 6913944, at *4. Instead, Plaintiff argues ttit Union’s Executive Boarerred when it
found that her complaint did not allegeviolation of the Union’s constitutiorSeePl.’s Mem. of
Law in Resp. to TWU at 118 (“Grandy’'scomplaint, howeveid state a claim under the
constitution.” (emphasis added)But to show a breach of the duty of fair representation,
Plaintiff must shownot only that TWU's action was wrong but that it was “wholly irrational.”
Dillard, 2015 WL 6913944, at *4Plaintiff offers no facts or argument in her memorandum of
law to sustain this burdef.

Plaintiff also offers no evidence wisaever to raise an inference tR&vU’s failure to
take her complaint to trial was motivated by anim8eeDillard, 2015 WL 6913944, at *4. On

the contrary, Plaintiff admits thaWU submitted her complaint to the Union’s general counsel

2 TWU has not argued that Plaintiff failed to exhaustadukministrativeremedies, that is, that Plaintiff failed
to fulfill her obligation to include her claims against TWUlhier EEOC charge before filing suit in this Court.

28 Inresponse to Plaintiff’'s December 2015 complaliwU dispatched a high-level TWU official to
Plaintiff's worksite tospeak with Plaintiff and Perez, to calm tems between the two parties, and to implement
solutions for their disputeSeeGrandy Decl. 1 138; Whalen Dep. 232, 23739. Given these remedial measures,
no reasonable juror could find that TWWscision not to submit the complaio a full-scale internal trial was
arbitrary.
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in order to determine whether tbemplaint properly stated a vailon of the Union’s
constitution. SeeDef.’s 56.1 Stmt. 99; Pl.’s 56.1 Stmt. 99. Given that Plaintiff concedes that
TWU followed its normal procedures in processirayg complaint, Plaintiff had the burden to
come forward with some evidence suggesting that the Unibrecutive Boardcted with
discriminatory intent. Because she has faileda®o, TWU is entitled to summary judgment on
this claim.

For all these reasons, the Court grants summary judgment todn/¥ALAintiff's
discrimination claim arising out of the Union’s failurestiabmit her December 2015 complaint
to formal grievance procedures.

C. Plaintiff's June 2016 Complaint

Plaintiff's June P16 complaint fares no better. First, Plaintiff offers no evidence that
TWU'’s failure to grieve her promotion denial wasbitrary, discriminatory, or in bad faith.”
Dillard, 2015 WL 6913944, at *4. In a June 2016 email, a TWU attdoidyPlaintiff's counsel
that the Uniordid not “have a basis to file a grievance” becaisintiff's evaluations reflected
a poor attendance record. Barbieri Decl. Ex. C. As the Court has discussed, the attendance
recordin Plaintiff's evaluationgontained inaccuracieSeesupraPart 111.A.3;PIl.’s 56.1 Stmt.

19 104.12104.16. But Plaintiff offers no evidence tfAWU knew about the inaccuracies at the
time that it declined to file a grievanc8eePl.’s Mem. of Law in Resp. to TWU at 25; Pl.’s 56.1
Stmt. 1 104104.16. In fact, the June 2016 email from TWU expressly left open the possibility
of challenging the evaluations on this grousiating, “Unless these absences are either incorrect
or fall under legal protection of some kintldtmost obvious example being FMLA), the

decision of [MaBSTOA] stands.” Barbieri Decl. Ex. @laintiff offers no evidence that, in

response to the email or otherwise, she informed the Union that the evaluations were
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inaccurate® Without some indication that TWU knew that the evaluations were inaccurate, no
reasonable juror could conclude tha/U’s failure tobring this complaint to arbitration was
arbitrary, discriminatory, or in bad faith.

Plaintiff also fails taraise an inference th&tVU's failure to grievehe fact that she was
not promoted was motivated by discriminatory animus. Citing the deposition testimony of a
TWU official, Plaintiff asserts that the Unigmieved MaBSTOA'’s failure to promote a male
employee, purportedly showing a discriminatory difference in treatn8adPl.’s Mem. of Law
in Resp. to TWU at 25 (citing Rehn Dep. 158)s 56. Stmt. 1.04.5. But Plaintiff provides no
evidence that this employee was similarly situated to her in any material respect, including
seniority, attendance, or disciplinary record. The mere fact that the Union gvl@BsITOA’s
failure to promote a male employee but neffdilure to promote a female employee does not,
without more, raise a reasonable inference TWdU'’s failure to process her grievance was
motivated by discriminatory animu&ee Mandell v. Cty. of Suffplkl6 F.3d 368, 379 (2d Cir.
2003) (‘A plaintiff relying on disparate treatment egitte must show she was similarly situated
in all material respects to the individuals with whom she seeks to compare hérgeiftial
guotation marks omitted)Rillard, 2015 WL 6913944, at *8 (collecting case#pn Maack v.
1199 SEIU United Healthcare Workers Eddb. 14-CV-4360, 2014 WL 5801349, at *5

(S.D.N.Y. Nov. 7, 2014) (plaintiff failed to stageclaim for race discrimination against her union

29 On this point, Plaintiff cites two October 2016 emails in which TWU officials discussed Plaintiff's
evaluations with MaBSTOA managemetgeePl.’s 56.1 Stmt. 1104.13, 104.15 (citing Paparella Decl. Exs. 81,
87). In one email, a MaBSTOA employee nameskph Sorrentino sent Plaintiff’'s evaluations to TWU'’s
Recording Secretary, stating, “Her sick time is corrddiey did not include the FMLA Days.” Paparella Decl.

Ex. 81 at TA-1753. In the other email, Sorieatasked other MaBSTOA employees to remdvwe “AWOL”

notation and to correct other inaccuracies in Plaintiffal@ations. Paparella Decl. Ex. 87. Plaintiff provides no
context for these emails, including who Sorrentino ithernature of the prior commications that prompted the
emails. Assuming that Sorrentino is a TWU officeg émails suggest that TWU properly attempted to correct
Plaintiff's record and, thus, that TWU did not act arbitraiilylenying her request to submit her promotion denials
to formal grievance procedures. Thtese emails do not change the Court’s analysis.

29



because she did ntidentify anysimilarly-situated black union members whose grievances were
processé in a more satisfactory mannerdffd, 638 F. Appk 66 (2d Cir. 2016).

For all these reasons, TWU’s motion for summary judgmegtaistedas to Plaintiff's
discrimiration claims based on the Union’s failure to process her grievances.

3. TWU'’s Motion Is Granted in Part and Denied in Part as tolts Failure
to Provide Plaintiff Promotion-Related Information

Plaintiff next argues that TWU discriminatedaaust her by failing to provide her certain
information relating to Helper promotionSeePl.’s Mem. of Lawin Resp. to TWU at 4,-8,

12, 25. As with Plaintiff's other claims, the types of information that TWU allegedly failed to
provide are scattered throughotaiRtiff's brief without explanatioror cogent argument.
See id.

It is first worth clarifying the scope @WU'’s responsibility to providés members with
information about MaBSTOA promotions. At the times relevant to this MRS TOA’S
process for Helper promotions, and TWU's role in that process, are extranotdar® It
appears that MaBSTOA management would apprdatbl officials to inform them that Helper
positions were available; the TWU officials wduhen approach Cleaners to ask if they were
interested in the positionSeeGrandy Decl. 1 34; Rehn Dep. (Part 1) at 13@-Paparella Decl.
Ex. 92; Whalen Decl. 1 9. If a Cleaner expressed inté@ré#t] would submit the Cleaner’s
name to MaBSTOA management for consideratiaeRehn Dep. (Part |) at 1490; Paparella

Decl. Ex. 92. Put differently, the record supports a reasonable inference that Cleaners would not

30 That lack of clarity redounds to TWU's detriment at this stage of the proceedings, as the Union is the
moving party.
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be considered for promotion to Helper unless and until they were approached by TWU officials
with information about Helper vacanci#s.
a. TWU'’s Motion Is Denied as to Its Failure to Provide Plaintiff
Information About Helper Vacancies in 2013 but Granted as to Its
Failure to Do So Between 2014 and 2017
Plaintiff presents sufficient evidence for a reasonable juror to conclude that, in 2013,
TWU failed to provide her with information about Helper vacancies and thereby deprived her of
the opportunity to be considered for promotion. In 2013, Plaintiff and other female Cleaners
asked Taramchand Kateran, their Union representative, to keep them informed about
opportunities to be promoted to Help&eePl.’'s Mem. of Law in Resp. to TWU at &Kateran
failed to do so; instead he approached tween@éaners about the promotion opportunitisee
Grandy Decl. § 35. The two male Cleaners were promoted to Helper, and Plaintiff was not
considered for promotionSeeGrandy Decl. § 35; Kapovic Decl. {1 4, 8.
Basedon Kateran’s conduct a reasonable juror could infer that, in 2013, TWU acted
arbitrarily in approaching Clears for promotions and thitte Union’s conduatieprived
Plaintiff of the opportunity to be considered foomotion during this time. Put differently,

there is a genuine dispute of fact as to wheth®U breached its duty of fair representation to

Plaintiff and whether there is a causal connection between that breallasmidf's injury.

st TWU argues that Plaintiff is improperly attempting to hold the Union liabl&&BSTOA's failure to
promote her.SeeTWU Mem. of Law at 13; TWU Reply Mem. of Law at 9,-1P. In TWU'’s view, MaBSTOA,

as Plaintiff's employer, had exclusive control over thgsenotion decisions, and, thus, TWU should not liable for
the promotion denialsSee id.But it is undisputed that TWU had a roletfe promotion processspecifically, to
inform Union members of the existence of Helper wma@s and to solicit employees’ interest in being promoted
See, e.g.Whalen Decl. § 9 (affidavit from a hidavel TWU official stating that TWU had “a general responsibility
to provide members with information regarding promaticand upgrade opportunities”). Thus, to the extent that
TWU breached its duty of fair representation when fuliilthat role, Plaintiff has satisfied this element of her
prima facie case.

32 There does not appear to be argpdie that TWU is vicariously liablerf&ateran’s conduct. Kateran was
an elected TWU official, and Plaintiff @sented evidence that he appraacileaners to solicit interest in
promotions in his capacity as a Union representatBeeDefs.’ 56.1 Stmt. f1.1; Pl.’s 56.1 Stmt. § 11; Kateran Dep.
At 9-10, 74-75, 80.
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Further,Kateran’s differential treatment of male and female employees raises a thin but
reasonable inference of discriminatory animus. For all these redshbss motion for
summary judgmentn Plaintiff’'s discrimination clainis denied as tthe Union’sfailure to
provide Plaintiff withinformation about Helper vacancies in 2013.

Plaintiff has not, however, offered evidencattmWU failed to keep her informed about
Helper vacancies any time after 2013. To theti@ary, Plaintiff was considered for promotion
several times between 2014da2017 (showing that any information about vacancies that TWU
may have withheld during this time could not have been causally connedtia®TOA’s
failure to promote Plaintiff).See, e.g.Paparella Decl. Ex. 51; Chiu Decl. Exs. JJ, KK, LL.
Thus, to the extent that Plaintiff argues that TWU failed to provide her information about Helper
vacancies any time aft@013, TWU’s motion for summary judgment is granted.

b. TWU'’s Motion Is Granted as to Its Failure to Provide Plaintiff
Other Promotion-Related Information

Aside from information about Helper vacancies, Plaintfihplains about TWU's failure
to provide her a plethora of other information relating to Helper promotions including: (1) that
she was eligible to apply for the promotion, even though she was a reclassified bus gaerator,
Pl.’s Mem. of Law in Resp. toWU at 4, 7, 25; (2) that she was “#1 on the list” of eligible
candidates for Helper promotiorsge id.at 8, 12, 25; (3) that she had been considered for
promotion numerous timesee id.at 25; and (4) that, in 2012, she could attend a Helper training
classsee idat 4.

All of these arguments fail because Plaintifiers no evidence that the withholding of

this information is causally connected to her injuries. Plaintiff nowhere explain$\Whws
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failure to provide this information deprived hertbé opportunity to be considered for promotion
to Helper or how it otherwise harmed her chances of being prorfioted.

Additionally, Plaintiff's claimsfail because Plaintiff has natised a reasonable inference
that this information was withheld based on animikintiff's memorandum of law cites no
evidence that TWU provided this information to similarly situated male Cleaners, that TWU
officials made disparaging remarks evincingscdminatory intent to withhold this information,
or any other evidence of an animus-based motivatiohbsentthis sort of evidence, Plaintiff's
claim fails. See Dillard 2015 WL 6913944, at *5 (collecting cases).

For all these reasons, TV motion for summary judgment on Plaintiff'ssdrimination
claims isdenied as to the Union’s failure to provide Plaintiff information about Helper vacancies
in 2013; granted as to its failure to do so between 2014 and 2017; and granted as to its failure to
provide any other types of promotion-related information.

4. TWU'’s Motion Is Granted in Part and Denied in Part as to ItsDenial
of Overtime

Turning to Plaintiff's next theory of discrimination, Plaintiff argues thatU repeatedly

denied her the opportunity to work overtime. In brief, wthke evidence supporting Plaintiff's

33 On the contrary, for example, Plaintiff was coesétl for promotion in late 2014, during the time that
TWU allegedly failed to tell her that she was “#1 on the list” of eligible candid&teaPaparella Decl. Ex. 51.

34 In one instance, Plaintiff does attempt to show animus, but her argument fails. Plaintiff alleges that TWU
officials incorrectly told her that she was ineligible fooiiotion to Helper because she had been reclassified to
Cleaner from her prior position as a bus opera8®eGrandy Decl. 11 229. Plaintiff offers evidence that TWU

did not provide this misinformation to a male employé® had also been reclassified, purportedly raising an
inference of animusSee id. But Plaintiff provides no information that even remotely shows that the male employee
was similarly situated to her in any material respect, as the law regBiees.e.g\Von Maack 2014 WL 5801349,

at *5. Furthermore, bus operators are often reclassifiedigoiplinary infractions, which render them ineligible for
promotion to Helper; Plaintiff admitbat the TWU officials who told her she was ineligible were likely acting

under the good-faith assumption that she had been reclassified for disciplinary infraSge@sandy Decl. | 28;
Grandy Dep (Part Il) at 334. For all these reasons, no reasonable juror could find that TWU'’s incorrect
information about Plaintiff's eligibility was motivated by animus.
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claims is extremely thin, they (in part) survive summary judgrbecause TWU'srguments
are bare-bones, conclusory, and lack citations to the record.

a. TWU'’s Process for Distributing Overtime

As an initial matterthe Court notes that TWU's role in distributing overtiamaong
MaBSTOA employees islike almost all of the TWU anMlaBSTOA processes discussed in
the parties’ motion papersanclear. Plaintiff offers evidence that each MaBSTOA bus depot
had its own system for distributing overtimeeCoppola Dep. at 90Q: Are the rules of
overtime different at every depot? A: Somewhaach depot kind of makes their own rules,
yes. What suits the depot.”At some depots, MaBSTOA supervisors tbé# depot’sTWU
representatives the amount of overtime needed partecular day, and the TWU representatives
distribute the available overtime among Union memb8eeDefs.’ 56.1 Stmt. { 42; Pl.’s 56.1
1 42; Grandy Decl. 1 42; Whalen Decl. %22, Rehn Dep. (Part I) at 9000, 125. At other
depots, Union members sign up for availablertwme on a publicly posted sign-up shegee,

e.g, Grandy Decl.  84; Whalen Decl. 1 23; Coppola Dep. a@B4Kateran Dep. at 224, 55;
Paparella Decl. Ex. 48. TWU officials distrileutvertime among employees based on a variety
of factors, including, but not limited to, seniority, the number of hours worked in a given day,
and the need teven out’overtime among Union memberSee, e.gWhalen Decl. | 23;
Coppola Dep. at 9®3; Rehn Dep. (Part I) at 9200.

b. TWU'’s Denial of Overtime at the Manhattanville Bus Depot

Plaintiff's memorandum of law points to instances in whitMU denied her overtime at

MaBSTOA'’s Manhattanville Bus Dep@in September and October 201€gePl.’s Mem. of
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Law in Resp. to TWU at-®, and at the Quill Bus Depot (between January and July 266e}),
id. at 6-73

Beginning with the Manhattanville Depot, Plaintiff asserts that she repeatedly added her
name to the depot’s overtime sigp sheet but that male Cleaners consistently received overtime
instead of her, even when they did not reques$éeGrandy Decl. 1 84, 88-89; Grandy Dep.
(Part I) at 15#58. When Plaintiff complained to her Union representative about this, the
representative said that he had not previotrsbyiced” Plaintiff's nameand that he would begin
assigning her overtimeSeeGrandy Decl{{ 8788. The representative also said that Plaintiff
had not received overtime because he thotigtitshe was only temporarily assigned to
Manhattanville.See id{ 87.

Despite this conversation, the Union regentative continued to distribute overtime to
male Cleaners who had not requesterhther than to Plaintiff, who hadee id 1 88-89.
While this evidence is exceedingly thin, it is just barely sufficient for a reasonable juror to infer
that TWU acted arbitrarily in distributinovertime shifts at the Manhattanville Depetnd
thereby breached its duty of fair representation to Platatfid that it did so based on animus.
SeeWeinstock224 F.3d at 4%‘departures from procedural regularityan raise an inference of
discriminatory intent)McGuinness263 F.3d at 55‘the falsity of the employer’s explanation
can, without more, be enoughsupport” a finding of discrimination)

TWU offers only conclusory arguments in response to this evideseel WU Mem. of

Law at 14; TWU Reply Mem. of Law at8. For example, TWU ar@s that it distributes

35 Any allegations that TWU discriminated against Plaintiff by denying her overtime on other occasions are
not argued in Plaintiff's memorandumflaw and have been abandon&ke Camardae673 F. App’x at 30;
Jackson766 F.3d at 195. In particular, the Court notesithatundisputed that Plaintiff repeatedly declined
overtime opportunities while working at the Ninth Avenue Bus DefeeGrandy Decl. 1 110, 119. Thus, even if
Plaintiff had argued that TWU discriminated against her by depriving her of overtime at the NemiheADepot,

the Court would likely have granted summary judgment to TWU on this claim.
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overtime strictly according to the number of hours that members work and that Plaintiff has
failed to come forward with evidence that TWU failed to follow this procedBe=TWU Mem.

of Law at 14. This argument fails for severalsens: TWU does not cite to any part of the
record in support of its argument; the prentusds argument is contradicted by the deposition
testimony of TWU officials that a number of facs are considered in distributing overtime,
includingseniority and the need to “even out” overtiameong Union membersee, e.g.

Coppola Dep. at 9®3; Rehn Dep. (Part 1) at 9400; TWU fails to explain the procedural
irregularity that Plaintiff, who consistently added her name to the overtime sign-up sheet, was
passed over for overtime in favor of employees who did not sign up for ovesge@randy

Decl. 11 87, 89; and TWU fails to address the Union representasitzgement that Plaintiff was
not given overtime because she was only temporarily assigned to the depot (particularly in light
of Plaintiff’'s assertion that temporary status does not disqualify an employee from ovsetme,
id. 1 87).

Next, TWU argues that Plaintiffailed to identify a single date she was denied
overtime.” TWU Reply Mem. of Law at@. TWU is incorrect; Plaintiff's declaratiolnsts
several dates in October 2014 when Cleaners who did not request overtime received it over her.
SeeGrandy Decl. 1 89.

TWU also argues thahe Manhattanville Bus Depot could not have been “such a hostile
environmentto Plaintiff because Plaintiff voluntayichose to work at that locatiolkeeTWU
Reply Mem. of Law at 7. This argument borders on frivolous. Even if Plaintiff could have
predicted that she would be denied overtimetshaif Manhattanville lsd on her gender, that

knowledge would not exonerate TWU from liability.
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Finally, TWU argues that one of the Union members who received overtime over
Plaintiff during this time was a womarkeeTWU Mem. of Law at 14. While there has been
little evidence submitted regarding the number of overtime hours distributed, a reasonable fact
finder could conclude that distributing overtimeoire, single woman is too little to overcome
the inference of discrimination that arises frokWU’s departure from procedural regularity.
The Court notes, however, that the evidence of animus on this claim is exceedingly thin.

For all these reasons, TWU’s motion for summary judgment is denied as to Plaintiff’s
discrimination claims based on the Union’s denial of overtime shifts at the Manhattanville Bus
Depot.

C. TWU'’s Denial of Overtime at the Quill Bus Depot

Next, Plaintiff argues that for the first fawonths of her tenure at the Quill Depot, male
Cleaners consistently received overtime and she didSesPl.’s Mem. of Law in Resp. to
TWU at 6-7. In Plaintiff’'s view, TWU'sfailure to provide her overtime during this period
constitutes discriminationSee id. But Plaintiff offers no evidence that she asked for overtime
during this period.SeeGrandy Decl. 1 42. Itis not clear, thénat TWU “denied” her overtime,
inasmuch as Plaintiff has provided no evidence that she sought overtime. Additionally, a few
months later, Plaintiff did aske Depot’'s TWU representativer overtime, and the Union
representative almost immediately offered it to Heee idf 44. Accordingly, no reasonable
juror could conclude that this representatives weotivated by animus during the earlier period

when Plaintiff did not receive overtinié.

36 Plaintiff argues that the only reason the TWUaiél awarded her overtime was that “no one else was
willing to complete the assignment.” Grandy Dedl4y Plaintiff offers no evidende support this conjecture and,
even if true, the fact remains that TWU awarded Plaintiff overtime at the Quill Bus Depot when sheraisked

Plaintiff alsoargues that MaBSTOA'’s Kingsbridge Bus Depatere Plaintiff worked between February

and December 2013, “failed to preserve [its] overtinuerds.” Pl.’s Mem. of Law in Resp. to TWU at But
Plaintiff's allegationghat TWU failed to provide her overtime shife limited to the Quill and Manhattanville Bus
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For all these reasons, TWU’s motion for summary judgment is granted as to Plaintiff’s
discrimination claims based dime Union’s denial of overtime at the Quill Bus Depot.

5. Other Allegations of TWU'’s Discrimination

Finally, Plaintiffs memorandum of law makes numerousestallegations against TWU.
While Plaintiff does not appear to allege ttiaty constitute unlawful discrimination, the Court
will pause to note that none is actioleabnder the anti-discrimination laws.

First, Plaintiff asserts that TWU failed provide her proper guidance and representation
for her meeting witiMaBSTOA’s Equal Employment Opportunity (“EEQ”) offic&eePl.’s
Mem. of Law in Resp. to TWU at 7. This argument fails: Plaintiff brought her personal attorney
to this meetingseeGrandy Decl. § 74, meaning thEMVU'’s failure to provide her legal
representation for the meeting did not cause her any injury.

Next, Plaintiff asserts that TWfailed to “do anythingivhen MaBSTOA assigned her to
exterminate a bus infested with cockroach®eePl.’'s Mem. of Law in Resp. to TWU a0.
Plaintiff concedes that she did not complaifTWU about this assignment; rather, she overheard
another Union member telling her Union representative abo8ek. id. see alsdGrandy Decl.
1 92. Plaintiff, therefore, has not shown thatJ\atted arbitrarily in failing to follow up on the
complaint, when she did not bother to complain about it herself.

Finally, Plaintiff asserts that TWU “did nothing” when MaBST@Ave her a
“dangerous” assignment that caused her “severe injiBg&Pl.’'s Mem. of Law in Resp. to
TWU at 11. Once again, Plaintiffs memorandum of lawtes to no evidence to show that

Plaintiff asked the Union to take action in response to this assignment.

Depots. Nothing in the Amended Complaint alleges U failed to provide Plaintiff overtime shifts at the
Kingsbridge Bus Depot. The allegation about Kingsbridéglare to preserve overtie records is, therefore,
wholly irrelevant.
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C. Summary Judgment Is Grantedas to Plaintiff’'s Hostile Work Environment
Claims Against TWU

1. The Applicable Law

The standardfr a union’s liability for hostile work environment are differéman those
governing the liability of an employer. Under Title V&l union may not “cause or attempt to
cause an employer to discriminate against an individuablation of this section.”42 U.S.C.

8§ 2000e2(c)(3). To prove a claim under this theory, a plaintiff must show (1) the existence of a
hostile work environment, (2) that a union reprasative caused or attempted to cause the hostile
work environment, and (3) that the representaigeenduct may properly be imputed to the

union. SeeAgosto v. Correctional Officers Benevolent As§@7 F. Supp. 2d 294, 307

(S.D.N.Y. 2000). As to the third prong, a plaintiff must show (aj tthe union representative’s
conduct related to union activity and that therefore, in acting in such a manner, the representative
breached the duty of fair representatiohgostq 107 F. Supp. 2d at 308, and (b) that the union

is vicariously liable fothe representative’s conduste Langford v. Int’l Union of Operating
Engineers, Local 30765 F. Supp. 2d 486, 500 (S.D.N.Y. 2011). As to this second element,

courts apply the same standards of vicari@islity applicable to employersSee icf’

The case lawgoverning a union’sability for hostile work environment under the
NYSHRL and NYCHRL is less clear. Mosases, however, hold that NYSHRL and
NYCHRL claims against a unidiare subsumed by the duty of fair representation when the gist
of the claim is the failure to represent the plaintiff in a fair anddiscriminatory manner.”

Gallagher v. AEG Mgmt. Brooklyn, LL.@lo. 16-CV-4779, 2017 WL 2345658, at *7 (E.D.N.Y.

37 Specifically, “if the harassment is perpetratgdtbe plaintiff'snon-supervisory coworkeran employer’s
vicarious liability depends on the plaintiff showing that the employer knew (or reasonably should have known
about the harassment but failed to take appropriate remedial acfibercinskj 787 F.3d at 113. If the harassment
is perpetrated by a supervisor, the emplagestrictly liable unless it can establish freragher-Ellerthaffirmative
defense.See id.
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May 30, 2017) (collecting cases). Put differgntlaims brought against unions under the state
and city anti-discrimination statutes that arise ouhefunion’scapacity ashe plaintiff’s
representative “requiregs a prerequisite a finding that [the union] breached its duty of fair
representatiof 1d.3®

2. Application to This Case
a. InadmissibleEvidence

As an initial mattera large number of Plaintiff's assertions against TWU are based on
inadmissible hearsay. In particular, Pldirdisserts that numerous employees called her a
“bitch” and a “letterwriter” before she arrived at the Ninth Avenue Dege€ePl.’'s Mem. of
Law in Resp. to TWU at 11 (citing Grandy Decl. 140@0); that one of her union
representatives, Edgar Perez, instructed male empltayéeslate” another female Cleanand
to “make her feel uncomfortableid. (citing Grandy Decl. I 107); that a male employee said that
this female Cleaner had been “busting his baitk,{citing Grandy Decl. § 118); that one male
employeehad “depicted” Plaintiff to another employee as “an angry black ghetto wordan,”
(citing Grandy Decl. { 118); that a male employee said that women are “all trying to take our
jobs away'’ id. at 20 (citing Grandy Decl. { 55); and that a female employee found male
employees watching pornography on MaBSTOA premsas;randy Decl. § 58(c). Plainti¢f
memorandum of law provides no citations for thessegions other than her own declaration;
that declaration, in turn, states that Plaintiff waspresent when these things occurred and that

Plaintiff learned about them from other employe€bese assertions are, therefore, inadmissible

38 As the Court has discussed, a breach of the ddgiraepresentation is not an element of all NYSHRL and
NYCHRL claims. See Dillard 2015 WL 6913944, at *4. Here, however, Plaintiff argues that TWU should be
liable for hostile work environment based on its failrsupport female members who accuse other members of
sexual harassmengeePl.’s Mem. of Law in Rsp. to TWU at 2424, This theory clearly arises out of the duty of
fair representation. Additionally, as the Court has dised, Plaintiff has abandoned an aiding-and-abetting theory
under these statuteSee supr@art Il.
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hearsay. And to the extent that Plairdifhemorandum of lavails to cite to other parts of the
record, the Court will ndtengage in an exhaustive search of the record” for evidence to support
her claims.Jones 435 F. Supp. 2d at 259.

Plaintiff also makes a number of asserticglating to Anthony Garguilo and Neil Noble,
two male cleaners whom Plaintdfaims “harassed” her. F.Mem. of Law in Resp. to TWU at
3. Plaintiff claims that Garguilo had been deeabfor making a disparaging remark to a female
bus passenger and that he made racist remadikdo MaBSTOA employees; Plaintiff cites in
support, however, only her own declaration, amddéclaration acknowledges that Plaintiff has
no personal knowledge of the inciden&eeid. (citing Grandy Decl. | 22'l(was told he said
this.”)). Plaintiff also claims that Garguilo told other employted he was going to “get
[Plaintiff] in trouble for not doing her work.d. (citing Paparella Decl. Exs. 36, 38; Grandy
Decl. 1 25). In support, Plaintiff cites her own declaration and two written statements by
MaBSTOA employees, but all three items oidence make clear that Plaintiff and the
employees had no first-hand knowledge of Garguilo’s statenSsd id.

b. Conduct Unrelated to Union Activity

Turning to the admissible evidend¢daintiff's claim against TWU relies on much of the
same conduct as her claim for hostile work environment against MaBS$@&Asuprdart
[11.B.2. Plaintiff's claim against TWU fails, howevdrgecause she fails to present evidence that
this conduct was related to union activity or perpetrated by union representatives.

First, Plaintiff argues that on two océass, male employees used a restroom while
Plaintiff was cleaning it and, in one instapased a urinal directly in Plaintiff's viewSeePl.’s
Mem. of Law in Resp. to TWU at 7, 20. According to Plaintiff, TWalled to intervene’to
stop this behaviorld. Plaintiff, however, offers no explanation why TWU had a duty to

intervene in this conduct, inasmuch as the conduct was unreldatedlWmions activities (such
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as shift scheduling, the distribution of overtimeg @o forth). In other words, Plaintiff offers no
reason why TWU's failure to intervene in this condumnstituted a breach of its duty of fair
representation toward heSee Agostal07 F. Supp. 2d at 308.

Furthermore, even if this conduct wer&ated to union activity, no reasonable juror
could find TWU vicariously liable, as TWWok appropriate remedial action in response to
these incident®® After the first incidentPlaintiff's TWU representative, Vincent Coppola, held
a meeting and instructed all Union members on site not to enteretiisrestroom while a
female Cleaner was cleaning Beed.; Grandy Decl. § 54. When male members expressed
“irritation” at this instruction, Coppola pressed the case and further explained why they should
not enter the restroom while it was being clearn®eeCoppola Dep. at 78. After the second
incident, Coppola spoke directly withetemployee who had entered the restro@eeGrandy

Decl. § 57; Coppola Dep. at 72.Under these circumstances, even if this conduct had related to

39 Plaintiff offers no evidence that the employees wheglike restroom were Union supervisors; thus, a strict
liability standard does not apply here.

40 Citing her own declaration, Plaintiff asserts that male employees became “incensed” during this meeting
and insisted that female employees not clean the mesti®om. SeePl.’s Mem. of Law in Resp. to TWU at 20

(citing Grandy Decl. 1 55). But Plaintiff con@sithat she was not present at this meesegGrandy Decl.  54;

thus, her assertions about what took placere@missible hearsay. Plaintiffsal cites to Coppola’s deposition for

this point, but Coppola testified only that male employeesesged “irritation”during the meeting because a
temporary closure of the men'sstroom would force them to use a restraonare than two blocks away. Pl.’s

Mem. of Law in Resp. to TWU at 20 (citing Coppola Dep. at 18)short, the admissible evidence of the conduct

of male employees during this meeting does not support Plaintiff's claim of hostile work environment.

Plaintiff also asserts that Coppola deliberately “misidiexti one of the male employees who entered the
restroom while Plaintiff wasleaning it. Pl.’'s Mem. of Law in Resp. to TWU at 7. Plaintiff cites no evidence for
this assertion, other than the fact that Coppola taldHze the employee was named “Tyronne Coefield” and that
during Coefield’s deposition, Plaintiff stated that heswnot the person who entered the restroom while she was
cleaning it. Id. (citing Grandy Decl. § 53; Coppola Dep. at 35his evidence does not establish that Coppola
deliberately misidentifie€€oppola or otherwise lied to Plaintiff.

4 Plaintiff argues that Coppola “defended” this empleyciting to an assertion in her declaration that
Coppola told her that the employee was “a nice guy” aadttie incident was the result of a “misunderstanding.”
SeePl.’s Mem. of Law in Resp. to TW#t 7, 20 (citing Grandy Decl.  57). But Plaintiff concedes that Coppola
discussed the incident with the employee before telling her 8@sGrandy Decl. § 57Coppola’s statements,
therefore, do not contradict the Ctsifinding that he took approjatte remedial action in response to the incident.
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TWU'’s activities andmplicatedthe Union’s duty of fair representation (which it did noi)
reasonable juror could find TWU vicariously liable for this conduct.

Next, Plaintiff relies on evidence that male MaBSTOA employees hung sexualized
images of women around the workplace and that they made a number of disparaging remarks
about women, including calling female wmrkers “bitches’and asking why a female Cleaner
would want a such a “dirty job Pl.’s Mem. of Law in Resp. to TWU at 3, 11, 19. Aside
from a“pin-up calendar of women” that one of Plaintiff's Union representatives placed in his
office, however, Plaintiff offers no evidence that the employees who hung these images were
TWU members or representativeSee id. Nor does Plaintiff explain how this conduct related to
union activity or why TWU had a duty to stop it.

Additionally, Plaintiff asserts that two matéeaners Anthony Garguilo and Neil Noble
“harassed” herbut she provides no admissible evidence to support this conclusory assertion.
Pl.’s Mem. of Law in Resp. to TWU at8. Even if she had, Plaintiff offers no reason to believe
thatthis harassment related to TWistivities or responsibilities.

In sum, while Plaintiff has proffered enough facts for a reasonable juror to find her
employer liable for hostile work environmesge supraart I11.B, many of those facts do not
relate in any way to TWU'activities, roles, or responsibilities. Accordingly, Plaintiff has not
shown that TWU breached its duty of fair repréaton to her by failingo prevent or correct
this conduct. While the Second Circuit cts& on the issue is thin, the preponderance of
authority suggests that TWU cannot be liable for hostile work environment under Title VII, the
NYSHRL, or the NYCHRL for conduct that does ndt f@ithin its duty of fair representation.

See Agostdl07 F. Supp. 2d at 3qgF]or a union representativerole in causing or attempting

to cause a hostile work environment to be properly imputed to a union, a plaintiff must show not
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only that the union had actual or imputed knowledge of the improper conduct, but also that the
union representative’conduct related to union activity anatiherefore, in acting in such a
manner, the representative breached the duty of fair represerijaser. alsaJohnson v. Irit
Longshoremars Asén, Local 815 AFL-CIQ520 F. App’'x 452, 4534 (7th Cir. 2013)“A

union is liable under Title VII for discriminating against its members when performing union
functions, such as job referrals, but it is not liable forrapleyer’s actions.” (citations

omitted)); Thorn v. Amalgamated Transit UnioB05 F.3d 826, 832 (8th Cir. 2002 hough the
Unions were prohibited from causing or assisting unlawful discriminatigthbyplaintiff's]
employer, nowhere in [Title VII] do we find language imposing upon unions an affirmative duty
to investigate and take steps to remedy employer discrimiriatiémjelino v. N.Y. Times Co.

200 F.3d 73, 95-96 (3d Cir. 1999While a union may be held liable under Title VII, the record
here does not demonstrate that the Uiitielf instigated or actively supported the

discriminatory acts allegedly experienced by @ppellants. Therefore, the Union is not

liable.”); Gallagher, 2017 WL 2345658, at *7llYCHRL claims against a union are subsumed
by the duty of fair representation when the gist of the claim is the failure to represent the plaintiff
in a fair and non-discriminatory manrigfcollecting cases)Qparaji v. United Feth of
Teachers418 F. Supp. 2d 139, 149 n.2 (E.D.N.Y. 200&rde v. Good Samaritan

Hospital 360 F. Supp. 2d 552, 563 (S.D.N.Y. 2005).

Plaintiff argues that TWU should be held laffor conduct unrelated to union activity
becaus¢he Union “encourage[d]” the hostile vkoenvironment through its policy girotecting
members who are accused of sexual harassment, rather than supporting members who complain
about sexual harassmerl.’s Mem. of Law in Resp. to TWU a4. Citing the depositions and

affidavits of numerous TWU officials, Plaintiffsserts that TWU has a policy of defending
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members facing discipline from managementgender-based discrimination but that the Union
does not advocate for or otherwise support meswbo are the victims of discriminatiosee

id. at 21-24. In Plaintiff's view, this “per saliscriminatory stance” should subjédtvU to

liability for all conduct of its members, even if tlrmnduct is unrelated to TWU'’s activities.
See id.

The Court disagrees. Plaintiff cites no auttyoid® support this extremely broad standard
of liability other thanAgostq 107 F. Supp. 2d at 30&eePl.’s Mem. of Law at 2024. As the
Court has discussedgostoexpressly requirethat the offending union representative’s conduct
“relate to union activity such that the conduct constitutes a breach of the duty of fair
representation, in order for the conduct to be properly attributed to the union. 107 F. Supp. 2d at
308. And most cases in which unions have liegd liable involved situations in which the
union was directly responsible for creating a hostile work environmether than responsible
through more tacit tolerance of that environme®ee, e.gDixon v. Int'l Brotherhood of Police
Officers 504 F.3d 73, 85 (1st Cir. 2007) (finding a union liable for “a case of discrimination
within the union, by union members (including members of [its] executive board), under the
supervision and acquiescence of [its] preside@tptt v. City of N.Y. Dep’t of Correctiod4l
F. Supp. 2d 211, 2225 (S.D.N.Y. 2009) (finding a union liable for hostile work environment
when its president physically assaulted Plaintiff by putting his tongue in her malftith)445 F.
App’x 389 (2d Cir. 2011)Agostqg 107 F. Supp. 2d at 2998, 308 (holding a union liable for the
conduct of a representative whesed his position as a union delegatebhtain personnel
records that he used to harass plaintiff and who caused her employer to discriminate against her

during a labor-management meeting).
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More fundamentally, the Court is hard-pressed to find that a union may be liable for a
hostile environment through no action other than a policy of defending members facing
discipline from their employer, particularly because defending employees during disciplinary
proceedings is a typical union function. Absent clearer authority, this Court will not impose such
a broad standard of liability.

C. Conduct Related to Union Activity

Focusing orthe evidence related to TWU's activitiése discussion iRlaintiff's
memorandum of law is limited to: an Octol2915 incident in which one of her Union
representatives, Edgar Perez, verbally abused her; a remark from her supervisor (and TWU
member) Carlos Gonzalez, that “women shouldn’t work hegetemark from another Union
representativaylichael Rehn, that “TWU had never had a woman rise to Chassis Maintainer,” a
high-level positionn MaBSTOA'’s Maintenance Divisigrand the assertion that male TWU
memberscreated loud sexual sounds on the public announcement spediere a different
female Cleaner, Karena Lane, was working (before Plaintiff began working at that wdrksite).
SeePl.’'s Mem. of Law in Resp. to TWU.

This evidence of isolated, sporadic remarks is insufficient to state a claim for hostile
work environment under Title VII, the NYSHRL, oreiNYCHRL. Perez shouted at Plaintiff in
front of a large group of employees and, during the incident, Perez hit a nearby car out of
frustration. SeeGrandy Decl. 11 13336. But the admissible evidence connecting this incident

to gender-based animus is extremely thin, limitethe facts that Plaintiff was the only woman

42 Lane makes a number of other assertions agailgJ, including that: a TWU member made a racist
remark to her; that Perez refused to stop other TWU members from smoking (even though the smaledg irrita
Lane, who has asthma); that Perez told her, “I better not see you on your phone”; and that unknown employees
added soap to a cleaning machine, caysito overflow. Lane Decl. 11 11,323, 26-32. Neither Lane nor

Plaintiff offers any evidence to show that any of tosduct was motivated by gender-based hostility.
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present during the incident, that Perez hadntbceenied her a scheduling change (while
granting a male employee the same change), an@énat subsequently said that “[a]ll
[Plaintiff] does is write letters. SeePl.’s Mem. of Law in Resp. to TWU at 10%, Grandy
Decl. 1 100101, 133, 139. This incident is insufficient standing alone, even under the more
liberal NYCHRL standard® The other incidents do not saRk&intiff's claim; in particular,
Rehn’sremark was a neutral, factual statemenitd of any evidence of gender-based animus,
and the sexual sounds made to Lane ovefdhdspeaker took place before Plaintiff was
working at that worksite. Under these circuamstes, Plaintiff has not stated a claim for hostile
work environment.

For all these reasons, TWU’s motion for summary judgment is granted as to Plaintiff’s

hostile work environment claims.

43 Plaintiff also asserts that priorther arrival at the Ninth Avenue Deptspomeone” (presumably, Perez)
told other employees that Plaintiff was a “bitch.” Pl.’s Mem. of Law @sR to TWU at 11 (citing Grandy Decl.
99 108-109). Plaintiff’'s memorandum of law cites no nbearsay evidence for this assertion.

The Court also notes that Perez provided a neawakdiscriminatory reason for refusing to accede to
Plaintiff's request for a schedutdange:that “there was no room for schedule flexibility” on the day that Plaintiff
asked forit. Pl.’s Mem. of Law in Resp. to TWU at Jdditionally, the record reflects non-gender-based reasons
for Perezs verbal abuse of Plaintiff, such as that Plaintiff had stopped p&®#s0” dues to the Union, which are
used to pay Perez’s annual boreeeGrandy Decl. 11 12415, and that Plaintiff had repeatedly refused to accept
overtime,see id.q 119.

Additionally, the Courtnotesthat TWU is likely not vicariously liable for Perez’'s conduct. While Perez
acted as Plaintiff’'s union representative, Plairitdf proffered little evidence that he exercised supervisory authority
over her, meaning that TWU’sability is governed by a lower standard. In response to the incident between
Plaintiff and Perez, a higlevel TWU official, James Whalen, personally visited Plaintiff's worksite to speak with
Plaintiff and Perez and to calm tensior®&eGrandy Decl. § 138; Whalen Dep. 232, 23739. Because the
incident had arisen out of a dispateer Plaintiff's requests for leaves of absence, Whalen implemented a new
procedure for requesting leavBee idat 23%132. Accordingly, the Union took appropriate remedial action in
response to this incident. Thus, under either Title 48, NYSHRL, or the NYCHRL, no reasonable juror could
find that Perez’s conductven if wrongful, can be imputed to the Union.
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D. Summary Judgment Is Granted in Part and Denied in Part as t®laintiff’s
Retaliation Claims Against TWU

Plaintiff brings retaliation claims againB¥WU, again scattering a kitchen sink of
allegedly retaliatory actions throughout her response papers. The Court will address each theory
of retaliation in turrf

1. The Applicable Law

Title VIl and NYSHRL retaliation claims broughgainst a union are governed by a
burden-shifting framework similar to the framenk used in employer retaliation cas&eeBey
v. [.B.E.W. Local Union No.,}o. 05-CV-7910, 2008 WL 821862, at *21 (S.D.N.Y. Mar. 26,
2008),affd, 374 F. App’x 187 (2d Cir. 2010).TH make out a prima facie case of retaliation by
a union, a plaintiff must show that (1) she weagaged in an activity protected under Title VII
and known to the union; (2) she suffered adgainion action; and (3) there was a causal
connection between the protected activity and the union’s acti@nbiard, 2015 WL 6913944,
at *5 (quotingAgostq 107 F. Supp. 2d at 30%ee also Richardson v. Comm’n on Human
Rights & Opportunities532 F.3d 114, 123 (2d Cir. 2008). As the Court has discussed, temporal
proximity may be sufficient to establishe third prong of a plaintiff's prima facie caseetl
Sayed 627 F.3d at 932. Once the plaintiff establishes a prima facie case, the burden shifts to the
defendanto articulate afieutral, or non-discriminatoryeason for its action.’Bey, 2008 WL
821862, at *19.

NYCHRL retaliation claims are “construed more broadly than Title VIl and NYSHRL
retaliation claims.”Goonewardena v. N.Y. State Workeéemp. Bd.No. 09-CV-8244, 2016

WL 7439414, at *19 (S.D.N.Y. Feb. 9, 2016) (citiMihalik, 715 F.3d at 112)eport and

a4 Any theories off WU'’s retaliation not éscussed in this opinion were not addressed in Plaintiff's response
papers and, thus, have been abandoses Camarda673 F. App’x at 30Jackson 766 F.3d at 195.
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recommendation adopted016 WL 7441695 (S.D.N.Y. Dec. 22, 2016). Specifically, under the
NYCHRL, “the plaintiff need not prove any ‘advergehion] action; instead, he must prove that
something happened ‘that would be reasonably likely to deter a personnigaireg in

protected activity.”” Jimenez v. City of New Yoik)5 F. Supp. 2d 485, 528 (S.D.N.Y. 2009)
(quoting N.Y.C. Admin. Code § 8-107(7pee alsora-Chen Chen v. City Univ. of N.'805

F.3d 59, 76—77 (2d Cir. 2015).

2. TWU'’s Motion Is Granted in Part and Denied in Part as to Its Denial
of Overtime

Plaintiff argues that TWU denied her oppmities for overtime between January and
July 2014, when she worked at the Quill Bus Depot, in retaliation for discrimination complaints
that she submitted to Taramchand Kateran in December BHEe®l.’s Mem. of Law in Resp.
to TWU at 6 (citing Grandy Decl. 1 40). Thisgument fails. As the Court has discussed,
Plaintiff has adduced no evidence that ableed for overtime during this period and, once
Plaintiff did ask for overtime, TWU aggied it to her almost immediatelfaee suprdart
IV.B.4. Accordingly,Plaintiff's argument fails as to her Title VIhd NYSHRL claims because
she cannot show that she was subjected to adverse union action, the second prong of her prima
facie case. Plaintif argumentlso fails as to her NYCHRL claims because she cannot show
that TWU took any action against her at all, let alone action reasonably likely to deter a person
from complaining about discriminatior¥a-Chen Cher805 F.3d at 77.

Plaintiff also argues that TWU denied lostertime in August and September 2014, when
she worked at the Manhattanville Bus Depotgtaliation for the discrimination complaints and
EEOC charge that she submitted in June and July 28&dPl.’s Mem. of Law in Resp. to
TWU at 710, 25. Plaintiff provides sufficient evidence to prove a prima facie case as to this

claim. Beginning with the first pron@jlaintiff's discrimination complaints and EEOC charge
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undoubtedly constitute protected activity. Astloe second prong, as the Court has discussed,
Plaintiff repeatedly requested overtinbeit TWU did not give it to herSee supréart IV.B.4.b.
“A deprivation of the opportunity to earn overtime can be considered a materially adverse
employment actioii. Bowen-Hooks v. City of New Yod3 F. Supp. 3d 179, 24718 (E.D.N.Y.
2014) (collecting cases). And as for the tigrdng, TWU denied Plaintiff overtime only one to
two months after she complained of discrimination, thus establishing temporal proximity. As
discussedn the context of Plaintiff's gendeliscrimination claims, TWU offers no non-
conclusory argument in response to this evideiSmesupraPart 1V.B.4; TWU Mem. of Law at
14; TWU Reply Mem. of Law at-&. Accordingly, TWUs motion for summary judgment must
be denied on this claim.

For all these reason8WU’s motion for summary judgment on Plaintiff's retaliation
claims is granted as to its denial of overtime aiQuél Bus Depot but denied as to its denial of
overtime at the Manhattanville Bus Depot.

3. Other Allegations of Retaliation

Turning to Plainfif’'s next theory of retaliation, Plaintiff augs that TWU retaliated
against her when it prevented her from ohgva MaBSTOA truck as part of her duti€SeePl.’s
Mem. of Law in Resp. to TWU at 1Beginning with the third prong of Plaintiff's prima facie
case,TWU'’s action took place in October 2014, a fewnths after Plaintiff filed discrimination
charges against the Union; as the Court has discussed, this timeframe is at the very outer bounds
of temporal proximity sufficient to give rise to an inference of retaliation,iblight of TWU'’s
total failure to respond to this claim, the Court fitdsufficient to establish the first and third
prongs of Plaintiff’'s prima facie cas@urning to the second prong, Plaintiff received a higher
rate of pay when performing this task than when performing her other Cleanerskd@sndy

Decl. 11 9596; thus, TWU's act ofpreventing her from performing this task constituted an
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adverse union action. For all these reasons, Plaasfestablished a prima facie case as to this
action. TWU has entirely failed to respondhds allegation, and, thus, is not entitled to
summary judgment on this claith.

Next, Plaintiff argues that BWU official “questioned” her use of sick dagfier she
filed a charge of discrimination against the Union. Pl.’s MefiLaw in Resp. to TWU at &ee
also Grandy Decl. {1 782. This argument fails, as Plaintiff offers no evidence or argument
that questioning her sick days was an advergson action (under Title VII and the NYSHRL) or
that it would be reasonably likely to detgperson from making a discrimination claim (under
the NYCHRL). Plaintiff does not allegeahshe was disciplined or that she faced any
repercussions from TWU fdrer sick-leave recortf. Indeed, it was reasonable for TWU to raise
guestions about Plaintiff's sidkeave record, given the number of absences that sheSesd.
Pl.’s Mem. of Lawin Resp. to TWU at 8. Standing agrihe mere act of questioning an
attendance record would not dissuade aomasle person from making a charge of
discrimination under any of the anti-discriminatgtatutes. Thus, Plaintiff has failed to
establish a prima facie case, and TWU’s motiorstonmary judgment is granted as to this
claim.

Additionally, Plaintiff argues that TWtailed to tell her that she was “#1 on the list” of
eligible candidates for promotion or that she had been considered for promotion several times, all
allegedly in retaliation for her June and July 2@istrimination complaints and EEOC charge.

SeePl.’s Mem. of Law in Resp. to TWU at 82, 25. This argument fails, as Plaintiff fails to

45 The Court notes that Plaintiffs memorandum of law asserts that TWU stopped heirivorg a truck on
only one occasion (October 27, 2018eePl.’'s Mem. of Law in Resp. to TWU at 10 (citing Grandy Decl9%4
96).

46 Plaintiff argues that she faced repercussions from MaBSTOA for her sick-leave record, in that MaBSTOA

did not promde her based in part on allegedly pretextual “attenelaissues. But Plaintiff offers no evidence that
TWU took action against her for her sitdave record other than merétuestioning” that record.
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explain how these actions were materiattyerse (under Title VIl and the NYSHRL) or
reasonably likely to deter a person from makangjscrimination claim (under the NYCHRL).
Even though Plaintiff did not know thahe was “#1 on the list” of eligible Helper candidates,
Plaintiff was considered several times for the promotion between 2014 and 2017. It is not clear
how knowledge of her alleged position on the list or knowledge that she had been considered
several times, would have caused her (orreagonable person) to act any differently.
Accordingly, TWU’s motion for summary judgment is granted as to this claim.

Finally, Plaintiff argues thafWU “failed to grieve her promotion denial” less than two
months after she filed a discrimination charge against TWIlJs Mem. of Law in Resp. to
TWU at 25. Itis not clear what action this refers to, as Plaintiff alleges that 3 ¥&illire to
grievePlaintiff's promotion denial took place in June 20approximately two yearsnot two
months—after Plaintiff filed her EEOC charge against TW8ee idat 12 (citing Barbieri Decl.
Ex. C). Two years is far too long to establish a causal connection based on temporal proximity,
and Plaintiff has advanced no other evidence that tends to show a causal connection.
Accordingly, to the extent Plaintiff intends poirsue a retaliation claim against TWU based on
its failure to grieve her promotion denial, TWU’s motion for summary judgment is granted as to
that claim.

For all these reasons, TWU’s motion for summary judgmeiitlaimtiff's retaliation
claims is granted on all theories of retaliation argad@laintiff's memorandum of lawexcept
for TWU'’s denial of overtime at the Naattanville Bus Depot and TWU&t of preventing

Plaintiff from driving a MaBSTOA bus in October 2014, for which the motion is denied.
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E. Summary Judgment on Plaintiff's Claim for In terference with Protected
Rights is Granted as to TWU but Denied as to MaBSTOA

Plaintiffs Amended Complaint brings a claim against MaBSTOA and TWU for
interference with protected rights, pursuant to the NYCHR&eAm. Compl. 1 206207.

TWU moved for summary judgment on this claim and addressed it in its motion papers.
SeeTWU Mem. of Law at 2223. Plaintiff failed to address this claim in her memorandum of
law submitted irresponse to TWU’s motionSeePl.’s Mem. of Law in Resp. to TWU.
Accordingly, Plaintiff has abandoned this claim as to TWU. Gaearda v. Selove673 F.

App’x at 30;Jackson 766 F.3d at 195. Plaintiff has not, however, abandoned this claim as to
MaBSTOA, because MaBSTOA failed to ads this claim in its motion for summary
judgment. SeeMaBSTOA Mem. of Law.

Accordingly, TWU’s motion for summary judgment on this claim is granted, but
MaBSTOA'’s motion for summary judgment on this claim is denied.

CONCLUSION

For all the foregoing reasori3gfendantsimotions for summary judgment are
GRANTED IN PART AND DENIED IN PART.To summarize the Court’s rulings:

1. TWU’s and MaBSTOA'’s motions for summary judgment on Plaintiff’'s claim for
aiding and abetting under the NYCHRL are GRANTED.

2. MaBSTOA'’s motion for summary judgment as to Plaintifflaims for gender
discrimination based on its failure to promotaiftiff to Helper pursuant to Title VII, the
NYSHRL, and the NYCHRL is DENIEDAII of Plaintiff's other theories of gender
discrimination on the part of MaBSTOA are abandoned.

3. MaBSTOA'’s motion for summary judgment as to Plaintiff's claims for hostile

work environment pursuant to Title VII, tiNYSHRL, and the NYCHRL is DENIED.
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4, MaBSTOA'’s motion for summary judgment tasPlaintiff's claims for retaliation
pursuant to Title VII, the NYSHRL, and the NYCHRL is GRANTED as to the failure to promote
Plaintiff to Helper in late 2014 and DENIED asth® assignment to exterminate bugs in a bus in
September 2014. All of Plaintiff's other theories of retaliatorthe part of MaBSTOA are
abandoned.

5. TWU’s motion for summary judgment as to Plaintiff's claims for gender
discrimination pursuant to Title VII, the NYSHRand the NYCHRL is GRANTED as to the
Union’s failure to submit Plaintiff's complaints to formal grievance procedEHIED as to
the Union’s failureo provide Plaintiff information aboudelper vacancies in 2013; GRANTED
as toas to the Union’s failureo provide Plaintiff information about Helper vacancies between
2014 and 2017; GRANTEDBSs to the Union’s failure to provide any other type of prometion
related informationDENIED as to the Union’s deniaf overtime at the Manhattanville Bus
Depot; and GRANTED as to the Uniordeged denial of overtime at the Quill Bus Depot. All
of Plaintiff's other theories of gender discrimination on the part of TWU are abandoned.

6. TWU’s motion for summary judgment as to Plaintiff’'s claims for hostile work
environment pursuant to Title VII, the$HRL, and the NYCHRL is GRANTED.

7. TWU’s motion for summary judgment as to Plaintiff's claims for retaliation
pursuant to Title VII, the NYSHRLand the NYCHRL is GRANTEIRs to the Union’s alleged
denial of overtime at the Quill Bus Depot; DENIED as to the Unideisial of overtime at the
Manhattanville Bus Depot; DENIED asttoe Union’sact of preventing Plaintiff from driving a
MaBSTOA truck in October 201GRANTED as to TWU's act of questioning Plaintiff's use of

sick days; GRANTED as tdWU's failure to provide Plaintiff promoticrelated information;
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and GRANTEDas to TWU'’s failure to grieve Plaintiff’'s promotionmal. All of Plaintiff's
other theories of retaliation on the part of TWU are abandoned.

8. TWU’s motion for summary judgment on Plaintiff’'s claim for interference with
protected rights under the NYCHRL is GRANTEDo the extent MaBSTOA intended to move
for summary judgment on Plaintiff's claim for interference with protected rigféssmotion is
DENIED.

9. The parties are ORDERED to appear for a conferen@zctwber 12, 2018 at
10:00 a.m, Courtroom 443, Thurgood Marshall U.S. Courthouse, to set a trial schedule. No
later thanOctober 4, 2018 the parties must submit a joint letter with three mutually convenient
trial dates between January 2, 2019, and May 1, 2019.

The Clerk of Court is respectfully directed to close the open motions at Dkts. 78 and 82.

SO ORDERED. ML (@(\(‘/’-‘/
Date: September26,2018 VALERIE CARRQNI.
New York, New York United States District Judge
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