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Plaintiff Sharif Marcus Lowmalbrings this action pro se alleging claim#suant to
Bivens v. Six Unknown Agents of the Federal Bureau of Narc4@83U.S. 388 (1971), against
Maureen Bairdthe warden of the Metropolitan Correctional Cerdéthe times at issuand
David Gonzalez and Tijuana Doctptieutenants with the Federal Bureau of Prisons (“BOP”)
(collectively, the “Individual Defendants”), for failure to protect him from #iack by another
inmate, and under the Federal Tort Claims Act (“FTCA”) against the United Statethéiog

with the Individual Defendants, “Defendants”), for providing negligent medicalfologving

! Lieutenant Doctor was erroneously named Lieutetfaottrine” in Plaintiff's complaint. $eeDefs.’ Mem. 1.)
“Defs.” Mem.” Refers to Memorandum of Law in Support of Def@nmts’ Motion to Dismiss the Complaint and, in
the Alternative, for Summary Judgnier{Doc. 17.)

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2016cv06518/461747/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2016cv06518/461747/42/
https://dockets.justia.com/

the attack. Bfore me is Defendants’ motion to dismiss Plaintiff’'s complaint and, in the
alternative, for summary judgment. (Doc. 16.) Because | find that Plaintii tailexhaust his
administrative remedies, Defendants’ motion is GRANTED.

I Backaround?

As of at least July 2015, Plaintiff was a pretrial detainee housed at the Metropolitan
Correctional Center (“MCC”) in Manhattan. (Compl. 2234l) July 2015, Plaintiff told
Lieutenant Doctor that he needed to be separated from an inmate named “Aziolkit.22.)
Laterthat month Plaintiff and Azouki were brought to Lieutenant Do&arffice following an
altercation between the two prisonerkd. &t 24.) Plaintiff states that he informed Lieutenant
Doctor that he and Azouki “may need to be separatdd.} Lieutenant Doctor responded
saying that Plaintiff “need[ed] to learn how to get along or [he] will be sent t&tecial
Housing Unit].” (d.)

Plaintiff claims that a August 11, 2015)e was attacked by Azoukiho used a padlock
wrapped in a socto strikePlaintiff in the head and face several timdsl.) ( Plaintiff assertshat
as a result of the attatie sustained several injuries, including deep lacerations on his head and
face, contusions, memory loss, dizzy spells, migraines, and nightmirest 5 25.) Following
the attack, while suffering from open and bleeding wounds and without receiving inemedia
medical attention, Plaintiff s placed in a cell in tHgpecial Housing Unit (Id. at 25—26.)
Terrance Thomas, a prison nurse, l&ek Plaintiff's temperature but returned Plaintiff to his

cell without further tending to Plaintiff’s injuriesld( at 27.)

2] assume Plaintiff's allegations containedie Complaint, (Doc. 2)p be true for purposes of this motioBee
Swierkiewicz v. Sorema N,A34 U.S. 506, 508 n.1 (2002). However, my references todliegations should not
beconstrued as a finding as to their veracity, and | make no sutihds.

3“Compl.” refers to the Complaint, filed on August 1618. (Doc. 2.)The pages and paragraphsPtdintiff's
Complaintdo not have consecutive or continuous numbAcordingl, all references to the Complaint will be to
the numerical page numisegiven to the Complaint by the court’'s ECF filingt®m.



On October 22, 2015, Plaintiff submitted an informal request for administrative
resolution, known as a “BP-8.1d| at 8, 28.) Plaintiff's BP-8 concerned the injuries Plaintiff
suffered during the August 2015 attackd. The BOP’s response indicated that Plaintiff had
been “added to sick call to discuss your medical concerihg.)’ (

On November 18, 2015, Plaintiff filed a Request for Administrative Remedy form,
known as a “BP-9.” I¢. at 9, 31.) In his BP-9, Plaintiff complained that his BP-8 had been “lost
by [BOP] staff.” (d.at9, 16.) On February 3, 2016, the warden of MCC responded to
Plaintiff's BP-9, informingPlaintiff that his BP8 hadin factbeen addressed and resolved and
not discarded. Iq. at 16.) Becausdlaintiff had been transferred to the Metropolitan Detention
Center (“MDC”) in Brooklyn by February 3, the MDC warden provided a similar response
denying Plaintiff's BR9. (d.at17.)

On December 14, 2015, prior to receiving the responses to his BP-9, Plaintiff edtamitt
Regional Administrative Remedy Appeal, known as a “BP-10,” regarding the August 2015
attack and the lack of subsequent medieadttnent provided.ld. at 18.) In particular, Plaintiff
complained that he was placed in the Special Housing Unit without being testembfaruasion
or otherwise being medically treated or evaluatéd. at 10-13.) On December 18, 2015,
Plaintiff's BP-10 was rejected because Plaintiff had not filed édB#®ncerning the subject of
his BR10 appeal. I¢l. at 19.)

On approximately January 13, 2016, Plaintiff submitted a Central Office Adratiustr
Remedy Appeal, known as a “BP-11Id.(at 20.) In his BP-11, Plaintiff contended that he was
placed in the Special Housing Unit following the August 2015 attack without receiving needed
medical treatment.ld.) On January 20, 2016, Plaintiff's BR-was rejected because, among

other reasons, Plaintiffad not submitted a request concerning the subject of the BP-11 through a



BP-9. (d.)

II. Procedural History

Plaintiff commenced this action by filing his Complaint on August 16, 2016. (Doc. 2.)
On November 8, 2016, counsel for Defendants submitted a letter requesting an exterision unti
December 21 to answer or otherwise respond to the Complaint, (Doc. 13), which | granted, (D
15). On December 21, 2016, Defendants filed their motion, (Doc. 16), along with a
memorandum of law in support, (Doc. 17), the declaration of Adam M. Johnson with exhibits,
(Doc. 18), the declaration of Terrance Thomas with exhibits, (Doc. 19), Rule 56 h&tgte
(Doc. 20), and Local Rule 12.1 Notice to Pro Se Litigant, (Doc. 21). On December 27, 2016, |
ordered the partig® participate in a prenotion conference, to be held on February 10, 2017.
(Doc. 23.) | ordered Defendants’ motion to be held in abeyance pending the confelghce. (
informed Plaintiff that he need not submit an opposition to Defendants’ metibotinerwise
directed, and instructed Plaintiff to submit a letter responding to Defendaotion by January
20, 2017. Id.)

On January 6, 2017, Plaintiff submitted a letter requesting that | appoint an ineegtigat
assist Plaintiff with locatingrad obtaining witness declarations. (Doc. 26.) On January 10,
2017, | denied Plaintiff's request. (Doc. 27.)

On January 19, 2017, Plaintiff submitted a letter in response to Defendants’ motion,
along with an opposition to the motion. (Docs. 29, 30.) At the conference held on February 10,
2017, | granted Plaintiff's request to submit an additional response to Defendatitsi by
February 20, and directed Defendants to submit their reply papers by March 20.

On February 22, 2017, Plaintiff moved tabstitute the United States as Defendant in

place of nurse Terrance Thomas, who was originally named in the Complaint as a defendan



Plaintiff sought this substitution because 42 U.S.C. § 233(a), which provides that agaaist a
the United States purant to the Federal Tort Claims Act, 28 U.S.C. 88 1346(b), 28&kq. is
the exclusive remedy for injuries arising from care provided by a Public Healtlt&ervi
employee, such as nurse Thomas, acting within the scope of his employment. (Doc. 34.)
Defendants consented to Plaintiff's request, (Doc. 35),lammdeedthat Plaintiff's Complaint
be deemed amended without the issuance of a new complaint, (Doc. 38).

On February 22, 2017, Plaintiff also submitted a supplemental memorandum of law in
opposition to Defendants’ motion. (Doc. 37.) Defendants filed their reply and the Supplementa
Declaration of Adam M. Johnson on March 20, 2017. (Docs. 39, 40).

111. L egal Standards

A. Rule12(b)(1)

“A case is properly dismissed for lack of subject matter jurisdictiader Rule 12(b)(1)
when the district court lacks the statutory or constitutional power to adjudicaldakarova v.
United States201 F.3d 110, 113 (2d Cir. 2000). It is the plaintiff's burden to prove, by a
preponderance of the evidence, that subject matter jurisdiction exis(siting Malik v.
Meissner 82 F.3d 560, 562 (2d Cir. 1996)). In considering a motion to dismiss, a court must
accept as true all weflleaded facts alleged in the complaint and must draw all reasonable
inferences in the plaintiff's favorKassner v. 2nd Ave. Delicatessen |d@6 F.3d 229, 237 (2d
Cir. 2007). A complaint need not makgetailed fatual allegation$,but it must contain more
than mere “labels and conclusions” arformulaic recitation of thelements of a cause of
action” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007)). Finally, although all allegations contained in the complaint aredssum

to be true, this tenet is “inapplicable to legal conclusiomgijal, 556 U.S. at 678.



B. Rule56

Summary judgment is appropriate when “the parties’ submissions show thasthere i
geruine issue as to any material fact and the moving party is entitled to judgmenatisraoi
law.” Fay v. Oxford Health Plar287 F.3d 96, 103 (2d Cir. 2008geFed. R. Civ. P. 56(a).
“[T]he dispute about a material fact is ‘genuine[]’ . . . if thedence is such that a reasonable
jury could return a verdict for the nonmoving partyhderson v. Liberty Lobby, Ine77 U.S.
242, 248 (1986).

On a motion for summary judgment, the moving party bears the initial burden of
establishing that no gendractual dispute existg satisfied, the burden shifts to the
nonmoving party to “set forth specific facts showing that there is a genuine issrial foid. at
256, and to present such evidence that would allow a jury to find in his $@&e@raham v.

Long Island R.R.230 F.3d 34, 38 (2d Cir. 2000). To defeat a summary judgment motion, the
nonmoving party “must do more than simply show that there is some metaphysical doubt as to
the material facts."Matsushita Elec. Indus. Co. v. Zenith Radio Co#jg5 U.S. 574, 586

(1986). “A party asserting that a fact cannot be or is genuinely disputed must sh@port t
assertion by . . . citing to particular parts of materials in the record, includingta@asys
documents, electronically stored information, affidavits or declaratiops)ations (including
those made for purposes of the motion only), admissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1). In the event that “a party fails . . . to propedgaddr
another party’s assertion of fact as required by Rule 56(c), the court may,” amonitiotger
“consider the fact undisputed for purposes of the motion” or “grant summary judgment if the
motion and supporting materialgncluding the facts considered undisputeshew that the

movant is entitled to it.” Fed. R. Civ. P. 56(e)(2), (3).



In considering a summary judgment motion, a court must “view the evidence in the light
most favorable to the nonmoving party and draw all reasonable inferencesvorisahd may
grant summary judgment only when no reasonable trier of fact could find in favor of the
nonmoving party.”Allen v. Coughlin64 F.3d 77, 79 (2d Cir. 1995) (internal quotation marks
omitted);see also Matsushit@75 U.S. at 587. “[l]f there is any evidenio the record that
could reasonably support a jury’s verdict for the non-moving party,” summary judgment must be
denied. Marvel Characters, Inc. v. Simp810 F.3d 280, 286 (2d Cir. 2002).

C. Pro SelLitigant

Ordinarily a court cannot consider allegasar materials outside of a complaint when
evaluating a motion to dismisfoth v. Jenninggt89 F.3d 499, 509 (2d Cir. 2007). However,
even afteTwomblyandigbal, a “document filegbro seis to be liberally construed and . . . must
be held to less strgent standards than formal pleadings drafted by lawy@&sykin v.
KeyCorp 521 F.3d 202, 214 (2d Cir. 2008) (internal quotation marks omitted). Further,
pleadings of a pro gearty should be read “to raise the strongest arguments that they suggest.”
Kevilly v. New York410 F. App’x 371, 374 (2d Cir. 2010) (summary order) (internal quotation
marks omitted).

“[P]ro se status does not exempt a party from compliance with relevant rules of
procedural and substantive lawTtriestman v. Fed. Bureau of Prisods0 F.3d 471, 477 (2d
Cir. 2006) (internal quotation marks omittedgcord Jorgensen v. Epic/Sony Recoffsl F.3d
46, 50 (2d Cir. 2003)stating thathe obligation taead pro se pleadings liberaligoes not
relieve plaintiff of his duty to meet the requirements necessary to defeat a foosommary
judgment”);Bennett v. Jame§37 F. Supp. 2d 219, 226 (S.D.N.Y. 2010) (“Notwithstanding the

deference to which a pro se litigant is entitled, as well as the deference accorden-tocs zut



on a summary judgment motion, [the non-movant] must produce specific facts to rebut the
movant’s showing and to establish that there are material issues of faohgequrial”)
(citations omittedl “[A] pro se party’s ‘bald assertion,” completely unsupported by evidence, is
not sufficient to overcome a motion for summary judgmehgeé v. Coughlin902 F. Supp. 424,
429 (S.D.N.Y. 1995) (quotinGarey v. Crescenz923 F.2d 18, 21 (2d Cir. 1991)). Therefore,
dismissal of a pro seomplaint is appropriate where a plaintiff fails to state a plausible claim
supported by more than conclusory factual allegati@ee Walker v. Schult1l7 F.3d 119, 124
(2d Cir. 2013). In other words, the “duty to liberally doas a plaintiff’'s complaint is not the
equivalent of a duty to rexite it.” Geldzahler v. N.Y. Med. Cqlb63 F. Supp. 2d 379, 387
(S.D.N.Y. 2009) (internal quotation marks omitted).

IV. Discussion

Defendants move to dismiss or, in the alternative, for summary judgment on the
following grounds: (1) failure to exhaust administrative remedies available tivedBrison
Litigation Reform Act(“PLRA"), 42 U.S.C. 8§ 199742) lack of subject matter jurisdiction
based on Plaintiff's failure to submit an admsimtive tort claim to the BOP, as required by the
FTCA, (3) failure to state a claim against Lieutenant Doctor for failure to protect; (4eftolu
allege any personal involvement on the part of Defendants Baird and Gonzalez; and (5)
Defendants’ entitlment to qualified immunity. SeeDefs.” Mem. 12.) Because | find that
Plaintiff failed to exhaust his administrative remedies warranting the dismidbal Gomplaint,
| do not address the other bases for dismissal raised by Defendants.

A. BivensClaims

Plaintiff alleges that the Individual Defendants violated his constitutional nigiasr

Bivens (See generallfompl.) “[W]here an individual has been deprived of a constitutional



right by a federal agent acting under color of federal authority, the individual mngyabso-
calledBivensaction for damages against that federal agent in an individual capacity, provided
that Congress has not forbidden such an action and that the situation presents nasfmsial f
counselling hesitation in the abseraf affirmative action by Congressl’ombardi v. Whitman
485 F.3d 73, 78 (2d Cir. 2007) (internal quotation marks omitted).

Plaintiffs Complaint does not assert any specific violations of Plaintiff stiotional
rights. However, écausd mustinterpret the allegations in pro se Plaintiff's Complaint
liberally, | read the Complaint to assBivensclaims against the Individual Defendants for
failure to protect a pretrial detainee, in violation of the Fifth Amendm®eaé Cuoco v.
Moritsugy 222 E3d 99, 106 (2d Cir. 2000Defendants assert that PlaintifBsvensclaims
should be dismissed because Plaintiff failed to exhaust his administrative renmetiethe
PLRA.

1 Applicable Law

Under the PLRA, a prisoner pursuing a federal lawsuit, includBigensaction, is
required to exhaust the available administrative remedies before a court mays leaetbee
42 U.S.C. § 1997e(a) (providing in pertinent part that “[n]Jo action shall be brought with respect
to prison conditions under section 1983 . . . or any other Federal law, by a prisoner confined in
any jail, prison, or other correctional facility until such administrative réessesks are available
are exhausted”). Exhaustion is mandatory, and unexhausted claims may not be pursued in
federal court.See Johnson v. Row|é&69 F.3d 40, 45 (2d Cir. 2009) (per curiam). The purpose
of the PLRA is “to reduce the quantity and improve the quality of prisoner suits . . . [and to
afford] corrections officials time and opportunity to address complaints internallyebefo

allowing the initiation of a federal caseAbney v. McGinnis380 F.3d 663, 667 (2d Cir. 2004)



(alteration in original and internal quotation marks omitted). “[T]he PLRAlsaustion
requirement applies to all inmate suits about prison life, whether they involveagener
circumstances or particular episodes, and whether they allege excessive force or some other
wrong.” Porter v. Nusslg534 U.S. 516, 532 (2002). Lawsuits brought by inmates alleging
inadequate medical care are within the scope of the PLF®&, e.gPack v. RosNo. 05 CV
9914(LBS), 2006 WL 2714711, at *3 (S.D.N.Y. Sept. 21, 2006).

The PLRA requires “proper exhaustion,” which obligates prisoners to “etenthle
administrative review process in accordance with the applicable proceduratrules that are
defined not by the PLRA, but by the prison grievance process itdelhés v. Bogkb49 U.S.

199, 218 (2007) (internal quotation marks omitted). Prisoners in BOP custody exhaust their
administrative remedies by following the BOP’s fatep Administrative Remedy Prograi8ee
generally28 C.F.R. p 542;see also Macias v. Zenk95 F.3d 37, 42 (2d Cir. 2007First, a
prisoner must attempt informadsolution of his complaint by presenting the issue to prison staff
members through a BP-8 fornsee28 C.F.R. § 542.13(aBanks v. United Statehlo. 10 Civ.
6613(GBD)(GWG), 2011 WL 4100454, at *10 (S.D.N.Y. Sept. 15, 2Giddpted by2011 WL
5454550 (S.D.N.Y. Nov. 9, 2011). Second, if the issue is not resolved informally, the prisoner
must submit a formal written Administrative RemdRigquest to the warden usiaddR9 form.
See28 C.F.R. § 542.18Banks 2011 WL 4100454, at *10. Third,the formd complaint is

denied the prisoner may submit an appeal using a BP-10 form to the requisite GiOfaRe
Director. See28 C.F.R. § 542.18anks 2011 WL 4100454, at *10. Fourtm adverse

decision from a Regional Director may be appealed by subm#tBigll form to the BOP
General Counsel’s OfficeSee28 C.F.R. 8 542.18anks 2011 WL 4100454, at *10. An

administrative remedy appeal dnly considered finally exhausted when it has been considered

10



by the BOP General Counsel’s Office in the BOP Central Offgee28 C.F.R. 88§ 542.14,
542.15.

“[Flailure to exhaust is an affirmative defense under the PLRA, and . . . inmateg are no
required to specially plead or demonstrate exhaustion in their complaiotses 549 U.S. at
216. Where failure to exhaust appears on the face of a complaint, a complaint maydiécsubje
dismissal under Rule 12(b)(6yVilliams v. Dep’t of Corr.No. 11 Civ. 1515(SAS), 2011 WL
3962596, at *5 (S.D.N.Y. Sept. 7, 2011). When nonexhaustion is not clear from the face of the
complaint, a defendant’s motion should be converted to a motion for summary judgmegt‘limit
to the narrow issue of exhaustion and the relatively straightforward questiongheou
plaintiff's efforts to exhaustyvhether remedies were available, or whether exhaustion might be,
in very limited circumstances, excusedtevens v. City of N,YNo. 12 Civ. 1918 (JPO)(JLC),
2012 WL 4948051, at *3 (S.D.N.Y. Oct. 11, 2012) (citation omitted). When converting a
defendant’s motion to dismiss to one for summary judgment where plaintiff is a preaeepyi
the potential consequences of a motion for summary judgment, as well as the procedural
requirements for responding to one, must first be explained and the Court must also allow
plaintiff the opportunity to take discoverygee Hernandez v. Coff&82 F.3d 303, 305, 307-08
(2d Cir. 2009).

2. Analysis

Because Plaintiff's failure to fully exhaust is not plain from the face of thepGmn,
and because Plaintiff has begimen notice and an opportunity to be heaseg(suprdart Il),
Kasiem v. SwitZ756 F. Supp. 2d 570, 575 (S.D.N.Y. 20{f)ding that “[a]l parties were on
notice of the possibility of conversion; the defendants notjfiea se plaintifflthat the @urt

might choose to treat the motion to dismiss as one for summary judgment, and that totpppose i
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[plaintiff] would need to submit evidence, such as affidgyitdreat Defendants’ motion as a
motion for summary judgment on the narrow issue of whd®laentiff has exhausted his PLRA
administrative remedies, and consider extrinsic materials submitted bgarads

Defendants have adduced evidence that Plaintiff failed to exhaust his adtneistra
remedies before filing this sufit.On October 28, 2015, Plaintiff completed the first step of the
BOP’s Administrative Remedy Program by submitting aB®ating that he “was in an
altercation with another inmate” and suffered injuries and subsequent head&wdrapl. 8;
Johnson Decl. 1 13.)However Plaintiff failed to complete the necessary second step of the
Administrative Remedy Program; instead of submitting eé9B®P connection with the grievances
asserted in his BB, Plaintiff submitted aewgrievance in his B, claiming that his BP-8 had
been mishandled and “lost by [BOP] staff.” (Compl. 9; Johnson Decl. § 14.) In response to his
BP-9, the BOP informed Plaintiff that his BP-8 had not been lost, and had been adequately
handled. (Compl. 16-17; Johnson Decl. § 14.) Theres&dtber tharfile a BR-9 concerning the

grievances asserted in hisBPPlaintiff filed a BR10 in which he complained about the lack of

4 Plaintiff asserts that he did not have an obligatmexhaust his administrative remedieSeePl.’s First Opp. 3
4.) However, the cases Plaintiff cites to support his argumemtithier outdatednd no longer represent the law
aredistinguishable. For instand8arrett v. Hawk 127 F.3d 1263 (10th Cir. 1998), which Plaintiff cites for the
proposition that exhaustids not required foBivensclaims seeking money damages, was abrogated by the
Supreme Court iBooth v. C.O. Churneb32 U.S. 731 (2001), which made clear that the PLRA “reasdated
exhaustion clearly enough, regardless of the relief offeredighradninistrative procedures,” and that PLRA
exhaustion is required for claims by prisoners seeking money damagesint to 42 U.S.C. § 1988, at 741. The
Second Circuit has applied the holdingBioothto Bivensclaims. See, e.gMacias 495 F.3d at 42 Plaintiff also
citesNussle v. Willette224 F.3d 95 (2d Cir. 2000), for the proposition that PLRA estiau is not required for
money damages claims, butisslewas reversed and remanded by the Supreme GegrPorter v. Nussl&34
U.S. 516, 532 (@02) (holding that “[t{ihe PLRA’s exhaustion requiremt applies to all inmate suits about prison
life”). Finally, Malik v. District of Columbia574 F.3d 781 (D.C. Cir. 2009), is inapposite that case, plaintiff's
claim related to injuries he sustained while bemagsported between two facilities, and the grieegoolicy at
issue excluded claims based on institutional ternssfd. at 783. “Pl.’s First Opp.” refers to Plaintiffr&rst
Memorandum of Lawn Opposition to Defendants’ Motion to Difs, dated January 19, 2017. (Doc. 30.)

5“Johnson Decl.” refers to the Declaration of Adam M. Johnsaeddaecember 21, 2016, submitted in support of
Defendants’ motion. (Doc. 18.)
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medical treatment he received following the August 2015 attack and his placemers e tied
Housing Unit. (Compl. 10-13, 18; Johnson Decl. § 15.) The BOP rejected Plaintiff's BP-10 for
failing to raise the grievances asserted therein at the institutional levagtheadP9. (Compl.
19; Johnson Decl. § 15.) Plaintiff then filed a BP-11, which the BOP again rejectddbhase
Plaintiff's failure to complete the previous administrative steps. (Cdttpllohnson Decl.
16.) Notwithstanding the numerous notifications from the BOP that Plaintdtifeo complete
the second step of the Administrative Remedy Program, Plaintiff has produced no evidence
indicating that he successfully filed a 8Rn connection with the grievances asserted in his BP
8.°

There is no basis to excuse Plaintiff from his obligation to exhaust his iattatine
remedies. IHemphill v. New York380 F.3d 680 (2d Cir. 2004), the Second Circuit recognized
that there may be an exception to the PLRA’s exhaustion requirement when “(fhjsachtnve
remedies are not available to the prisoner; (2) defendants have either waived the defem
acted n such a[] way as to estop them from raising the defense; or (3) special circumstances,
such as a reasonable misunderstanding of the grievance procedures, justify théfésiomer
to comply with the exhaustion requiremenRuggiero v. Cty. of Orangd67 F.3d 170, 175 (2d
Cir. 2006) (citingHemphill 380 F.3d at 686). However, the Supreme Court’s recent decisions in
Woodford v. Ngp548 U.S. 81 (2006), ariRioss v. Blakel36 S. Ct. 1850 (2016), have called
into question the continued vitality sbme or all of thélemphillexceptions.See, e.gLewis v.
Eldridge No. 13ev-01485 (ALC), 2016 WL 1718253, at *3 (S.D.N.Y. Apr. 27, 2018)es v.

SposatpNo. CV 16-5121 (JFB) (GRB), 2017 WL 4023135, at *4 n.2 (E.D.N.Y. Aug. 22, 2017).

6 Plaintiff finally filed a BR9 in connection with the claims asserted in his@&R June 2016. (Johnson Decl.  19.)
The BR9 was rejected because it was untimely and because Plaintiffttaéethch his BF8 to the form. Id.)

13



Indeed, the &ond Circuit has stated th&dsdargely supplants oudemphillinquiry by
framing the exception issue entirely within the context of whether administrativedies were
actually available to the aggrieved inmat®Villiams v. Corr. Officer Priatnp829 F.3d 118,
123 (2d Cir. 2016). Even assuming themphillexceptions remain good law, none of the
exceptions apply here.

First, the BOP Administrative Remedies Program was available to Plaintiff. Plaintiff
successfully filed, and received a respaasdais BP-8, and to his BP-9 asserting
mismanagement of his B®- Plaintiff also filed a BA0 and BP-11 and received responses to
those filings. While Plaintifassertghat he could not have properly exhausted his administrative
remedies because prisofficials did not respond to his administrative grievancestimely
manner, (Pl.’s First OpAd.0, 16-18), BOP regulations clearly provide that, if an administrative
remedy is not responded to within the designated period, a prisoner may deem diie lack
response as a denial and pursue the subsequent administrativees2®£;.F.R. 8§ 542.18;

Lewis 2016 WL 1718253, at *6.

Second, Plaintiff has not alleged that Defendants have forfeited theitaigtise the
affirmative defense of exhaustioAlthough “a defendant may be estopped from asserting non-
exhaustion where he takes some action to inhibit an inmate from accessing available
administrative remediesRambert v. C.O.M. Mulkin®No. 11 Civ. 7421(KPF), 2014 WL
2440747, at *12 (S.D.N.Y. May 30, 2014) (internal quotation marks omitted), Plaintiff does not
claim that Defendants took any affirmative action to pretaantfrom availing himself of the
grievance proceduresSee Ruggiercd67 F.3d at 178 (“In our prior cases recognizing that
defendats’ actions may estop them from raising fexmaustion as a defense, each prisoner

alleged that defendants took affirmative action to prevent him from availirggHiof grievance
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procedures.”). Indeed, as noted above, Plaintiff availed himself of the grievanedyssscbut
failed to follow the proper steps.

Finally, Plaintiff does not assert that any special circumstances excuse histéailure
exhaust. When considering whether special circumstances exist, a court should thek “a
circumstances whh might understandably lead usually uncounseled prisoners to fail to grieve in
the normally required way.Rambert 2014 WL 2440747, at *13 (internal quotation marks
omitted). “Special circumstances may exist where the prison grievance @ikt onfusing
and the prisoner relies upon a reasonable interpretation of those reguldibiiguoting
Chavis v. Goord333 F. App’x 641, 643 (2d Cir. 2009)). Here, Plaintiff does not allege that he
misunderstood, or was confused by, the grievance process.

Considering all of the evidence in the light most favorable to Plaintiff, | findnibat
reasonable jury could conclude that Plaintiff properly exhausted his adntinesteamedies
under the PLRA prior to filing his Complaint.

B. FTCA Claims

Plaintiff dso asserts a FTCA claim against the United States, alleging that MCC nurse
Terrance Thomas provided Plaintiff with negligent medical care followindtigeist 2015
attack. SeeDoc. 34.) The FTCA is the exclusive remedy for a claim involving the purported
negligence of a federal employee acting within the scope of his federal employ3ae8
U.S.C. § 2679(b)(1)The FTCA precludes tort suits against individuals and federal agencies and
“makes the only proper federal institutional defendant in sodrction the United States.”
Sereika v. Patel11 F. Supp. 2d 397, 409 (S.D.N.Y. 200Befendants argue that Plaintiff's
claim should be dismissed for lack of subject matter jurisdiction because Pfailgd to

submit an administrative tort claira the BOP, as required by the FTCA.
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“Exhaustion of administrative remedies is a prerequisite to suit in federalurwler the
FTCA.” Adekoya v. Fed. Bureau of Prispidn. 08 Civ. 1484(NRB), 2009 WL 1835012, at *2
(S.D.N.Y. June 18, 2009). Under the FTCA, “[a]n action shall not be instituted . . . unless the
claimant shall have first presented the claim to the appropriate Federal agency dauihshall
have been finally denied by the agency in writing and sent by certified or registatéd28
U.S.C. 8§ 2675(a). In order to exhaust FTCA administrative review, a prisaiséfila his claim
with the appropriate BOP Regional Office and then appeal to the BOP GenenskeCo Office.
Adekoya2009 WL 1835012, at *2 (citing 28 C.F.R. 88 543.31, 543.32). The FTCA’s
exhaustion requirement “is jurisdictional and cannot be waiv€elestine v. Mount Vernon
Neighborhood Health Ctr403 F.3d 76, 82 (2d Cir.2005). “The burden is on the plaintiff to
both plead and prove compliance with the statuteguirements [of the FTCA]. In the absence
of such compliance, a district court has no subject matter jurisdiction ovalatheff's claim.”

In re “Agent Orange” Prod. Liab. Litig.818 F.2d 210, 214 (2d Cir. 1987).

Plaintiff does not allege or showathhe submitted an administrative tort claim to the
appropriate BOP Regional Office before bringing this suit. Accordinglyntffaias not proved
that he exhausted his FTCA administrative remedmesefore, | do not have jurisdiction over
his tort chim.

C. Dismissal Without Prejudice

Complaints brought pro se typically are dismissed without prejudee. Cuoco222
F.3d at 112 (stating that unless there is no indication that the pro se plaintif¢\alile to assert
a valid claim giving rise to subject matter jurisdiction, leave to amend shoulddr®;giomez
v. USAA Fed. Sav. Bank71 F.3d 794, 795-96 (2d Cir. 1999) (per curifgitation omitted)

(noting that a court “should not dismiss [a pro se complaint] without granting leaveend at
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least once when a liberal reading of the complaint gives any indication that a astidraght
be stated”). Altbugh Plaintiff has already amended his complaint once, | see no reason to
deviate from the normal practice in this case. Accordingly, Plaintiff's claiendiamissed
without prejudice Plaintiff may reasseMtis claims to the extent he can cure hisugglto
exhaust his administrative remedies, and his claims are nebémed.

V. Conclusion

For the reasons stated herein, Defendants’ motion to dismiss and, in theiedtefoiat
summary judgment, (Doc. Lds GRANTED and Plaintiff's claims are DISESED WITHOUT
PREJUDICE. The Clerk of Court is respectfully directed to mail a copy of thisdvésmdum

and Opinion to the pro se Plaintiff and close this case.

SO ORDERED.

Dated: December 14, 2017
New York, New York

United States District Judge
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