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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MILL -RUN TOURS, INC.,
Plaintiff,

—-against- OPINION AND ORDER

WINDSTREAM SERVICESLLC, F/K/A 16 Civ. 705&ER)
WINDSTREAM CORPORATON, PAETEC
COMMUNICATIONS LLC, F/K/A PAETEC
CORPORATION, A WINDSREAM
CORPORATION,

Defendang.

Ramos, D.J.:

Mill -Run Tours, Inc. (“MiltRun” or “Plaintiff”) brought this action against Windstream
Corporation(“"Windstreani) and Paetec CommunicatiohkC (“Paetec”),allegingbreach of
contract and breaatt warranty and seeking damagd3efore the Court is Defeadts’ motion
to dismisshe Amended Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure (Doc. 23)For thereasons stated below, Defendamtsition is GRANTED.
l. Factual Background?

Plaintiff isa consolidator of airline tickets for different airlines and supplies tickets t
travel agents in the industry. Am. Compl. { 3. Windstream is a provider of voice and data
network communications, including cloud computing and managed services to businesses in the

United Statesld. at 5. Paeteis a subsidiary of Windstreanhd. at{ 7.

! The following factual background is based on allegations idthendedComplaint (‘Am. Compl.”), Doc. 18,
which the Court accepts as true for purposes of the instant m@emKoch v. Christie’s Int'l PLG99F.3d 141,
145 (2d Cir. 2012).
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In 2011, Plaintiff was in the market for a new voice and data communications provider.
Am. Compl.f11. After being introduced to Windstream and Paetec by a communications
broker, Plaintiff explained that it was having quality problems with its curreniger and could
not afford to have this continudd. at{{ 1213. According to PlaintiffiVindstream made it
clear that its product wasiperior anagnore technologically advanced than wR&intiff was
usingat thetime. Id. at{ 14. Windstream assurdellaintiff that itunderstood the reputanal
and financial damagd3aintiff would suffer if there was an interruption of service, andithat
would rever happemith Windstreamas the providerld. at{{15-16, 38.

Based on these assurances, Plaintiff decided to engage Windstream asés servi
provider. Id. aty 17. On September 15, 201PJaintiff and Paetec entered into a Service
Agreement under which Paetec agreed to provide Plaintiff with voice and comtionsca
services at Plaintiff main office in New York City and tenlwr officesin the United States
Id. at{ 18. Plaintiff agreed to pay a monthly fee for the senvide.

The Service Agreement, on its first pagepressly incorporated by referertbe
Standard Terms and Conditions of Servicgt&hdard Ternig on Paetec’s website, and provides
the website address with a direct liAkEellner Decl. Ex. A, at. The Standard Terms state that
they apply to “the provisions of all telecommunications and related services . AEBEE . . .
to Customers under the service agreement . . . to which this scheduletis &@lémer Decl. Ex.

B, atl. The Standard Ternmonfina “Limitation of Liability” provisionthatexpressly barany

partyfrom claiming “indirect, special, incidental, consequential or exemplarades)

21n the Complaint, Plaintiff refers to but does not provide the ServiceefAwrnt or the Standard Terms as
appendix. Courts may look to the documents that are referencesliotegyral to the complaint for motion to
dismiss purposesFaulkner v. Beer463 F.3d 130, 134 (2nd Cir. 2006). Therefore, the Court will consider the
Service Agreement and the Standard Terms attached in Fellner’s Declarattanifestant motion. (Fellner Decl.
Ex. A & B).



including . . . damages for loss of revenue, loss of profits, or loss of custchests, or
goodwill . . .” for nonperformanceld. at 3 The Standard Terms further provides tieatedy
for a service interruption is limited to an outage crédil. at 4.

Defendants werPlaintiff's voice and data communicatiosearvice providefrom 2012
to 2015. Am. Complaty19. Although there wera few glitchever those four yeasich as
power interruptionsPlaintiff did notcomplainabout these interruptions during this periddl. at
1 20. However,On May 7, 2015the telephone and data services at Plaintiff's office completely
failed. 1d. at 21. According to Plaintiff, Defendants failed to responitstoumerous calls and
emailsand did not provide any updates for a period of days. Defendantgaks®lainiff the
“runaround”with auto replies stating thegpair tickets ha been issued and thae system was
running when in reality it was not functioninéd. at 22-23. The service interuption lasted
for a total of sixdays (144 hours)ld. at 28. Plaintiff alleges that Defendanhever provided
an explanation regarding the cause of the service disrugtoat § 29.

On May 13, 2015, Plaintiff sent a letterWindstream terminatinthe Service
Agreementwith Windstream and Paetetd. According toPlaintiff, as a result ahe extended
disruption of service, customers were unable to reach PlaintifRkandtiff sufferedreputatioml
damagesloss of sales, arldss of existing and new clients calculatedbéoin themillions of
dollars. 1d. at 1 33-36.

. Procedural Background

On July 12, 2016, Plaintiff filed an action against Defendants in New York County
Supreme Court, allegingreach of contract, negligen@d punitive damages. Doc. 1, Ex. A.

On September 9, 201Befendantsemovedhe actiorto this Court. Docl. Plaintiff filed an

3 Defendants note th&taintiff has never sought an outage credit in connection with the sengceiption and
therefore cannot assert that it was ever denied one.



Amended Complaint on December 8, 204dleging breach of contract and breach of warranty
andseeking consequential damageésn. Compl., Doc. 18. Defendants filed the instant motion
to dismiss Plaintiff's Amended Complaioh February 3, 2017. Doc. 23.

[Il1.  Legal Standard

Under Rule 12(b)(6), a complaint may be dismissed for “failure to state augb@m
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When ruling on a motion to dismiss
pursuant to Rule 12(b)(6), the Court must accept all factual allegations in the complaire
and draw all reasonable inferences in the plaintiff's fakarch v. Christie’s Int'l PLC 699 F.3d
141, 145 (2d Cir. 2012). However, the Court is not required to credit “mere conclusory
statements” or “threadbare recitals of the elements of a cause of ad&gircioft v. Igbgl556
U.S. 662, 678 (2009) (citinBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007pee also id.
at 681 (citingTwombly 550 U.S. at 551). “To survive a motion to disméspmplaint must
contain sufficient factual matter. .to ‘state a claim to relief that is plausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (cigBell Atl. Corp. v. Twombl|y650 U.S. 544, 570
(2007)). A claim is facially plausible “when the plaintiff pleads factual curteat allows the
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”

Id. (citing Twombly 550 U.S. at 556). If the plaintiff has not “nudged [his] claims across the line
from conceivable to plausible, [the] complaint must be dismisseéddmbly 550 U.S. at 570.

V. Discussion

Plaintiff asserts two claims agairi3éfendants: breach of contrastdbreach of
warranty. The Court will address each in turn.

A. Breach of Contract

“Under New York law, a breach of contract claim requires proof of (1) an agreg@en

adequate performance by the plaintiff, (3) breach by the defendant, andh@heta’ Fischer &
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Mandell, LLP v. Citibank N.A632 F.3d 793, 799 (2d Cir. 2011) (citations omittagelpintiff
alleges that (1) it entered into a Service Agreement with DefendanBia{@iff performed by
paying monthly fees; (3) Defendants breached the Service Agreemeiiirtgyttaprovide
service for six days; and (4) Plaintiff suffered damages to its reputatomll asa loss of
substantial revenuexisting clients, and potential clientdm. Compl. 4] 42—44; Pl.s Opp
Mem. at8.

Defendants argue that Plaintiff's breach of contctenin should be dismissed because
Plaintiff's alleged damagesincluding loss of sales, customers, and good walte—~‘special,
incidental, and/or consequential damages” that are expressly barred opitagon of Liability
clause in thé&tandard Terms incorporated into Bervice Agreement. Def Mem. at 8-9.
Generally, New York law recognizes limitation of liability provisions as an ¢alion of risk of
economic loss in the event that the contemplated transaction is not fully exeddteBlay
City, Inc. v. Conduit Ltd589 Fed.Appx. 559, 562 (2d Cir. 2D1see alsdMetro. Life Ins. Co. v.
Noble Lowndes Int'l, Inc84 N.Y.2d 430, 436 (1994) (“[Parties] may later regret their
assumption of the risks of non-performance in this manner, but the courts let them lie ah the be
they made.”).However,the enfoceability of limitation of liability provisions is not limitless and
is subject to a few exceptions. As Defendants note, a contract provisiondihabitity or
damagess not enforceable if there is a special relationship between the parties, @rgtatut
prohibition, or an overriding public poli@ggainst it Defs.” Mem. at 9SmithHoy v. AMC Prop.
Evaluations, Ing.52 A.D.3d 809, 810 (2d Dep’t 2008). Additionalsyparty may not limit its
liability for damages caused by its own willful miscondacgross negligenceSmithkHoy, 52

A.D.3d at 810.



In arguing that the Limitation of Liability clause should not be enforced, Plaloes
not rely on any of the identified exceptions to the general enforceadfilityitation of liability
provisions. Instead, Plaintiff contenttet theCourt should not enforce tlidausebecause it
gives Defendant&n unfair and unreasonable advantage over Mill-Rutl.’s Opp. Mem. at 9.
According to Raintiff, “[clJourts may take into consideration the factttbae construction of a
contract would make the contract unreasonable and endeavor to give the constrostion m
equitable to both parties instead of one construction that will provide one of the p#hiaa w
unfair or unreasonable advantage over therot Pl.’'s Opp. Mem. at 9 (citin§riedman v.
Egan 64 A.D.2d 70, 82).

Plaintiff’'s argumentnisses the point—the issue at hand does not involve contract
construction.The Limitation of Liability clauselearly andexplicitly bars Plaintiff fromseeking
consequential damages, amalther party arguesand the Court does not findthatthe
provision is ambiguousFurthermorethe casé’laintiff cites to support its argument is
inapposite. In that case, the coeohstructed the contract &void irequitable treatmerdf the
plaintiff—a 75yearold widow with no business knowledgdsecause the defendant was a
sophisticated art dealghe defendant had draftdte contractand the contract provision at issue
was ambiguousSee Friedman64 A.D.2d 70. n this case, howeveplaintiff is a highly
sophisticated partysevidenced by its own factual allegations that dne of the largest travel
consolidators oéirline tickets in the countryhat ithas een in business since 1974, dhalt the
parties signed the Service Agreemaintr negotiations. Am. Compl. 9 3, 14-17, 31. Unlike
the parties irfFriedman there is no disparity in bargaining povibatween Plaintiff and

Defendantghat would trigger the equity concern that informedRhHedmandecision



Plaintiff also argues against enforcement of the Limitation of Liabilitysdan the
ground thathe Standard Terms “were writtenfine print and located inside Windstream’s
website,” and thus a reasonable person would have a hard time finding the clagsepg?l.’
Mem. at 9. Plaintiff's contentionis unfounded The Service Agreement clearly identifies and
incorporates the Standard Terms on its very first page, and it provides theea€elséss with a
direct link Additionally, the Limitation of Liability clause is boldfaced and in capital letters
making it stand out among other terms in lowercase text. Fellner Decl. Ex. B, ati@s i@
this district have helthatsimilar limitation of liability clause—headings in boldfacnd
written in all capital letterg contrast to other provisionsare sufficient to placa party on
reasonable noticeTulger Contracting v. Star Building Systems, 12002 WL 986994 at *2
(S.D.N.Y. 2002).Plaintiff cannot claim that ifailed to read the clausehen the contract terms
were neitheburied nor inconspicuousAccordingly, Defendants’ motion to dismiss Plaintiff's
breach of contract claim is GRANTEMHowever,shouldPlaintiff so choose, is granted leave
to amend its teach of contract claim.

B. Breach of Warranty

Plaintiff alleges that it relied oDefendants’ assurances that their voice and data services
were on par, if not superior, to the services of other companiethandefendants breached a
warranty by failingo repair and provide the services it agreed to prowitl@n a reasonable
time. Am.Compl. [H6-47.

In New York, express and implied warrantaggply only to the sale of goods; there is no
cause of awon for breach of warranty in th@erformance of a service. “[A]ll transactions where
service predominates are indeed immune from express and implied warrapsysan8l.C.F.

Oil Ref. v. Consolidated Edison C682 F.Supp. 302, 308 (S.D.N.Y. 1997) (internal quotation



marks omitted)see also Stafford v. Int'l Harvester C668 F.2d 142, 147 (2d Cir.1981)

(affirming dismissal of breach of express and impliedranties claims because thederlying
nature of the transaction was that of a contract for repattshough“a hybrid servicesale
transactn can give rise to a cause of action for breach of warranty,” it may only do so “if the
sales aspect of the transaction predominates and the service aspect is mdegitairici
Stafford,668 F.2d at 146 (internal quotation marks omitted). Therefore, the threshold question
here is whether the Service Agreemisrine predominately for goods or for services.

Plaintiff does not dispute that a service contract is not subject to a breach aityvarra
claim. PI's Opp. Mem. at9. Instead it argues—for thefirst time inits opposition to the instant
motion— that modems were supplied as part of$aeviceAgreementandthat the sixday
service disruption was due to the outage of the modéPlaintiff did not mention the
modems or any issues with them in its Amended Complaint. Courts have uniformly held that
complaint cannot be amended by the opposition btiakaro v. Good Samaritan Hosp4
F.Syp.2d 180, 184 (S.D.N.Y. 199%ee alsBaez v. N.Y56 F. Supp. 3d 456, 470 (S.D.N.Y.
2014) ¢efusingto consider plaintiff'sclaim that wadirst brought ugn its opposition to the
motion to dismiss)Here, Plaintiff is, in effect, attempting to amend its complaint by making
newfactual allegatios in itsopposition to the instant motion, which is not allowedherEfore,
the Qurt will not considerthe new facts alleged in Plaintiff's opposition brief

Moreover,if Plaintiff had previously made factual allegations regarding the modems,
Plaintiffs Amended Complaimevertheles indicates thahe Service Agreement was ipirily
a contract for serges: Plaintiff purchased voice and data communicatgsrsicesrom
DefendantsPefendants were Plaintiff'serviceprovider for over four years; the event that led to

this action was aerviceinterruption. Am. Compl. TM17-19, 21, 28, 40. The Service



Agreement itself refers only to the provision of services, and does not mention the sale of any
goods. Fellner Decl. Ex. A. Additionally, Plaintiff alleges that Defendants breached an alleged
warranty that their voice and data services were on par, if not superior, to other companies. Am.
Compl. 9 46. Plaintiff’s breach of warranty claim is predicated on a failure to perform services,
and not on a sale of goods.

Additionally, even if the Service Agreement predominantly involved a sale of goods, the
assurances Defendants allegedly made to Plaintiff are nonactionable puffery rather than a
warranty. Courts in this district have uniformly held that generalized statements of a product’s
superiority are nonactionable puffery. Hubbard v. Gen. Motors Corp., 1996 WL 274018, at *6
(S.D.N.Y. May 22, 1996); See also Time Warner Cable, Inc. v. DIRECTV, Inc., 497 F.3d 144,
160 (2d Cir. 2007) (“[Puffery is] a general claim of superiority over comparable products that is
so vague that it can be understood as nothing more than a mere expression of opinion.”).
Accordingly, Defendants’ motion to dismiss Plaintiff’s breach of warranty claim is GRANTED.

V. CONCLUSION

For the reasons stated above, Defendants’ motion to dismiss Plaintiff’s Amended
Complaint is GRANTED without prejudice. Plaintiff may file an amended breach of contract
claim, if at all, by July 21, 2017. The Clerk of the Court is respectfully directed to terminate the
motion, Doc. 23.

It is SO ORDERED.

Dated:  July 6, 2017
New York, New York
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Edgardo Ramos, U.S.D.J.




