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-V- : OPINION AND ORDER
KATE SPADE AND COMPANY,
Defendant. :
______________________________________________________________________ x

JESSEM. FURMAN, United States District Judge:

This putative consumer class action is one of many recent lawsuits broughteongshal
allegedly deceptive pricing practices at outlet stores. In this Rksgtiffs Daniel Irvine and
Cheryl Andersortlaim thatthey were deceived lihe luxury handbag design€ate Spade and
Company (“Kate Spade”). Specifically, they allege that Kate Spade engagesatiee of
markingmerchandise sold at outlets with an illusory and arbitrarily higher priced(kstéOur
Price”), from which a substanti&liscount” is thenoffered. This practice, they contengjolates
Section 349 oNew Yorks General Business Law (“Section 349”) and Flosdakeceptive and
Unfair Trade Practices Act (“FDUTPA”). Kate Spad®v moves, pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedute,dismiss PlaintiffsFirst Amended Complaint
(“Amended Complaint”). (Docket No. 26). For the reasons explained hetder Spades
motion is GRANTED in part and DENIED in part.

BACKGROUND
The following facts, taken from the Amended Complaint, are assumed to be tiiue for

purposes of this motionSee, e.gKalnit v. Eichler 264 F.3d 131, 135 (2d Cir. 2001).
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In 2015, Kate Spade, a handbag, clothing, and jewelry desapergtechinety-seven
specialty boutique stores and sixtye outlet storesn the United States(Docket No. 25 (Am.
Compl”) 1 2). Beginning in March 2018)aintiffs made purchases at Kate Spade ouifets
New York and Florida. I¢. 11 5, 32-3R In particdar, Plaintiffs purchased merchandise marked
with unique fourletter identifies (either “WKRU” or “WLRU”) andadvertisedvith two prices:
Tagsaffixed to the goods themselMesteda figure referred to as “Our Price,” while sigaisove
or adjacent to thenerchandise advertidesteep discounts ranging framentyto seventypercent
off. (Id. 116, 9. Those two prices appearadain on sales receipts at the Katedgpautlet
stores which displagdthe “Our Price” figure along with aumbemeflecting the relevant
percentage “offthe product, and a final total amount s&Vings: (1d. 7).

According to Plaintiffs, the gooder sale at Kate Spade outletsredundamentally
different tharthe goodsfor saleat Kate Spade boutiqueBlaintiffs alleg that thanventory at
the outlets hadever been offered for sale at the “Ouic€” figure eitherat Kate Spade
boutiques oatthird-party retailers. I¢l. § 13). Citing Kée Spade outlet store employees,
Plaintiffs furthercontend that the identifie*WKRU” and “WLRU” were usecnly for
merchandise manufactured exclusively for Kate Spade outldts]] 9). Plaintiffs claim that
suchmerchandise “was of inferior craftsmanship and utilized different renglwnaterials,
logos and produaemarcations.” 1.  10). The outlet stores at issue in tiesedid not advise
consumers that their products wemanufactureaxclusively for the outlets andere inferiorin
guality tothe goods at Kategade boutiques and never satKate Spadeoutiques. I¢. 1 10,
17). Plaintiffs claim that they would not have matieir purchases, or would have paid less than
they did, but for their “mistaken belief” that they were purchasing “boutipadity merchandise

at substantially reduced outlet pec” (d. § 16).



LEGAL STANDARDS

In reviewing a motion to dismiss pursuant to Rule 12(b)(6), the Court must accept the
factual allegations set forth in the complaint as true and draw all reasonatdedegein favor
of the plaintiff. See, e.g.Cohen v. Avanade, In874 F. Supp. 2d 315, 319 (S.D.N.Y. 2012).
The Court will not dismiss any claims pursuant to Rule 12(b)(6) unless the plaastifailed to
plead sufficient facts to state a claim to relief that is facially plausb&Bell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007), that is, one that contains “factual content that allows the
court to draw the reasonable inference that the defendant is liable for theducalteged,”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). More spedaflg, a plaintiff must allege facts
showing “more than a sheer possibility that a defendant has acted unlawfdly&’complaint
that offers only “labels and conclusions” or “a formulaic recitation of the elenué a cause of
action will not do.” Twombly, 550 U.S. at 555. If a plaintiff has not “nudged [its] claims across
the line from conceivable to plausible, [those claims] must be dismiskkdt 570.

The parties dispute whether Plaintiffs’ claims in this case are subject to theeheajh
pleading requirements of Rule 9(b) of the Federal Rules of Civil ProcedigeDd@cket No. 27
(“Def.’s Mem.”) at 2022; Docket No. 30 at 9-10). Rule 9(b) plainly does not applygakaims
under Section 349See Pelman ex rePelman v. McDonald' Corp, 396 F.3d 508, 511 (2d Cir.
2005) (holding that a claim under Section 349 is “not subject to the pleadmgarticularity
requirements of Rule 9(b), but need only meetrebones notice-pleading requirements of
Rule 8(a)’(citation omitted); see alscCatalano v. BMW of N. Am., LL@67 F. Supp. 3d 540,
561 (S.D.N.Y. 2016) (continuing to apply the Rule 8 standard to Section 349 claims following
Twomblyandigbal). But seein re Gen. Motors LLC Ignition Switch LitigNo. 14MD-2543

(JMF), 2.7 WL 2839154, at *28 (S.D.N.Y. June 30, 20{ting that somecourts have



declined to followPelmanwhen it comes to Section 349 claims sounding in fiaud
And,“[w]hile federal district courts have split as to whether FDUTPA claims dijestio Rule
9(b),” theprevailing view is thaRule 9(b) applies onl§where the gravamen of the claim
sounds in fraud.”Blair v. Wachovia Mortg. Corp11-CV-566 (TBS), 2012 WL 868878, at *3
(M.D. Fla. Mar. 14, 2012)xee also In re Ford Fusion & C-Max Fuel Ecditig., 13MD-2450
(KMK), 2015 WL 7018369, at *16 (S.D.N.Y. Nov. 12, 2015) (“FDUTPA claims are generally
not subject to Rule 9(b), [but] where FDUTPA claims do happen to sound in fraud, federal courts
will apply the heightened pleading standard of Rule 9(b).” (internal quotatid«s roanitted)).
Plaintiffs’ claims here are not “premised on allegations of fraad,theydo not claim to
“show actual reliance on the representation or omission at issstate ofFla., Office of Atty
Gen., Dep't of Legal Affairs v. Tenet Healthcare Co420 F. Supp. 2d 1288, 1310-11 (S.D.
Fla. 2005) (internal quotation maré@mitted);see also In re Ford Fusig2015 WL 7018369, at
*16 (applying Rule 9(b¥ requirements where the claims “not only contain[ed] allegatibns
false advertising and deceptive practices, but also [contained] alleghtbrisose practices
were knowingly intended to induce reliancefideed Plaintiffs explicitly note that thego not
seekto prove “subjective evidence of reliance on the part of each pu@lags member.” (Am.
Compl. 1 91). And while Plaintiffs daccasionallyrefer to Kate Spade “fraudulent conduct”
(e.q, id. 144), “[w]hether or not the wordraud appears in the complaint is not dispositive in
determining whether &e 9(b) applies.”"Myun-Uk Choi v. Tower Research Capital LLT55 F.
Supp. 3d 42, 47 (S.D.N.Y. 2016). Accordingly, the Court concludes that Plaintiffs need only

meet thestandard pleading requirements of Rule 8(a).



DISCUSSION

The Court turns, then, flaintiffs' substantive claims under Section 349 and FDUTPA.
Section 349 prohibits “[d]eceptive acts or practices in the conduct of any busiagsrt
commerce or in the furnishing of any service.” N.Y. Gen. Bus. Law 8§ 34BQRIITPA
similarly prohibits “[u]nfair methods of competition, unconscionable acts or practices, and unfair
or deceptive acts or practices in the conduct of any tradenomerce.” Fla. Stat. § 501.204(1).
A claim under the New York law requirepkintiff to allege thata defendant has engaged in
(1) consumempriented conduct that is (2) materially misleading and that (3) plaintiffrediffe
injury as a result of the allegedly deceptive act or practiGaty of NY.v. SmokeSpirits.Com,
Inc.,, 911 N.E.2d 834, 838\(Y. 2009). Aclaim undetthe Florida lawmeanwhilge requires a
plaintiff to allege (1) a deceptive act or unfair practice; (2) causation; and (3) actual damages.”
Guerrero v. Target Corp889 F. Supp. 2d 1348, 1355 (S.D. Fla. 2012). Notably, courés hav
analyzed claims brought under the two stattagsther— particularly where, as here, the
parties themselvedo not differentiate their argument$See, e.gln re Ford Fusion 2015 WL
7018369, at *32 (“[Bécause Defendant addresses Plaintfissuner protection claimgunder
Section 349 and the FDUTPA] as a whole, and Plaintiffs respond in kind, the Court notes that
there is no need to treat each of Plairtigtsnsumer protection claims individually, see also,
e.g, Chiarelli v. Nissan N. Am.nt., No. 14CV-4327 NGG) (VVP), 2015 WL 5686507, at *17
(E.D.N.Y. Sept. 25, 2015) (applying substantially the same analysis to claims buadght
Section 349 and FDUTPA). Accordingly, the Court will do the same.

Plaintiffs contend that Kate Spadesales practices were deceptive in twtated, but
analytically distinctways. First, they argue that Kate Spade “misrepresented the existence,

nature and amount of price discounts” in their outlet stores by “tout[ing] ste@uutistfrom



former retailprices that “did not constitute the prevailimgrket retail prices or valués(Am.
Compl. 1 3).Plaintiffs allege that they eith&would not have made their purchases, they
“would have paid less than they did,” but for Kate Spade’s deceptivagpcactices.(Am.
Compl. 1 16). 8cond Plaintiffs assert that Kate Spade “failed to inform consumers that the
[outlet] merchandise was of inferior quality, made exclusively for sailks Outlet Stores and
was never sold in its boutique storesld. {f 17. Significantly, that theorys not based on the
“Our Price” labelsstanding alone, but rather ammessage that thajlegedly convey about the
guality of the merchandisespecifically,Plaintiffs allege that Kate Spade “touted its artificially
inflated former ‘our price’ price as a value anchor to creatdltisgon of greater’quality, even
though “the Outlet Merchandise was of inferior qualityld. {| 73 see also idf 10(alleging
that“Kate Spade corporate documents [would] confirm[} the maddor-outlet Merchandise
was of inferior craftsmanship and utilized different hardware, mateloglss and product
demarcationy). With respect to this second theory, Plaintiffs contend that they werednjure
because they purchased goods wete wortheven®less than” the price they paidld( 50).

The Courtwill addresseach theory in turn.
A. Price Discounts

As noted above, Section 349 and the FDUTPA both reqlareti#s to plead and prove
actual injury. Such actual injury “may be shown by allegations that the (laiifa ‘price
premium’ because of the defendant’s misrepresentation or by allegatiotieetpéintiff did not
receive the product for which he bargaineBé&lcastro v. Burberry LtgdNo. 16€CV-1080
(VEC), 2017 WL 744596, at *3 (S.D.N.Y. Feb. 23, 201s6¢, e.g.Carriuolo v. Gen. Motors
Co, 823 F.3d 977, 986 (11th Cir. 2016) (“FDUTPA recovery depends on whether plaintiffs paid

a price premium . . .”); Koenig v. Boulder Brands, In@95 F. Supp. 2d 274, 288-89 (S.D.N.Y.



2014) (denying a motion to dismiss where the plaintiffs argued they had paid a premfatm
free milk that actually contained jaEbin v. Kangadis Food Inc13-CV-2311 (JSR), 2013 WL
6504547, at *4-5 (S.D.N.Y. Dec. 11, 20X8@gnyirg a motion to dismiss where the plaintiffs
argued they had paid a premium for “100% Pure Olive Oil” that actually containee-“ol
pomace oil”);Kacocha v. Nestle Purina Petcare Cb5-CV-5489 (KMK), 2016 WL 4367991,
at*2, 17 (S.D.N.Y. Aug. 12, 2016) (dging a motion to dismiss where the plaintiffs argued they
had paid a premium for dog treats that they were led to bedrawarily contained bacon).
Critically, however, neither New York nor Florida law recognizes “an injury based on decepti
itself — the fact that [a] Plaintiff was deceived is not, standing alone, an ‘actugl.ihju
Belcastrg 2017 WL 744596, at *3ee, e.g.Carriuolo, 823 F.3d at 98GDUTPA); Small v.
Lorillard Tobacco Cq.720 N.E.2d 892, 897 (N.Y. 1999) (Section 349).

The New York Court of Appeals’s decision$mallis instructive. Therea putative
class ofplaintiffs allegedthat they would not have purchased the defendaigardtes butfor
the defendants’ deceptive conduct in concealing the addictive nature of nice¢®&20 N.E.2d
at 898. Plaintiffs, however, did ntdllege that the cost of cigarettes was affected by the alleged
misrepresentation.ld. Nor did “they seek recovery for injury to their health assubteof their
ensuing addiction.d. Instead, the gravamen of their claghinjury was that the “defendants’
deception prevented them from making free and informed choices as consuchets.bther
words, the only alleged injury was that the plaintiffs had purchased a product yhabtild not
have purchased but for the defendants’ allegedly deceptive conduct. The Court of Appeals
rejected this “inducetb-purchase’theoryof injury. “Without addiction as part of the injury
claim,;” the Court opined, “there is no connection between the misrepresentation and any harm

from, or failure of, the product.1d. To state a claim under Section 349 (and FDUTPA),



therefore, it is nosufficient for a plaintiff merely to plead that she would not have purclaased
product bufor a deceptive practicéSeeBraynina v. TJX Cosl15-CV-5897 (KPF), 2016 WL
5374134, at *10 (S.D.N.Y. Sept. 26, 2016) (collecting cases “reject[ing] the ingucellase
theory of injury thaSmallforecloses under New York law”).

In light of these principleslaintiffs' first theory —eitherthatthey“would not have
made their purchases,” tiratthey “would have paid less than they did,” but for Kate Spade’s
allegedly deceptive pricing practicggsm. Compl. § 16) — plainly falls short. Tharmer
assertion— that but for themistaken belief that they were getting a bargBlaintiffs would not
have made their purchasstsall— is squarely foreclosed [§mall And the latter assertion
amounts to nothing more than t@nclusoryclaim that, as a result of Kate Spade’s deceptive
conduct, Plaintiffs “paid more than [they were] subjectively wgllto otherwise pay.”

Belcastrg 2017 WL 744596, at *5. That is, Plaintiffs seek to recover for their subjective
disappointment, which is not a cognizable form of injudge, e.g.Smith v. Wm. Wrigley Jr.

Co, 663 F. Supp. 2d 1336, 1339 (S.D. Fla. 2009) (“FDUTPA does not provide for the recovery
of nominal damages, speculative losses, or compensation for subjective feelings of
disappointment.” (internal quotation marks omitted)). As Judge Caproni explaiBettastrg

a plaintiff's allegation that shpaid more than she was subjectively willing to otherwiseipay

not the same as factual allegations that [the defends@s] deceptive reference prices to charge
consumers a higher price for the same merchand&#7 WL 744596, at *5In the absence of

the lattersort ofallegation— for instance, thakate Spade sells the same merchanaigbput

the deceptive “Our Price” labeling, for a lower prieePlaintiffs camot connectiny cognizable

injury to Kate Spade’s allegeteceptive practice. In other words, Plaintiffs do not, and cannot,



establisha valid “price premium” claim based solely on the “Our Price” tag)eydo not
allegethat thetagged goods commanded a higher price than goods without the tag.
B. Inferior Quality

By contrastPlaintiffs second species of clajrhased othe message the “Our Price”
labels allegedlgonvey about the quality of the goods, does passter For one thingby
alleging thatkate Spade “le[d]” them “to believe that thenere purchasing goods that had
characteristics, standards, qualities and grades which they did not possess,b(#wh. 17 3),
Plaintiffs plausibly identifya consumenpriented practicéhat is materially misleadingTo be
sure, Plaintiffs do not allegbat Kate Spadexplicitly misrepresented the quality of its outlet
merchandise. Insteathey allegetat the “Our Price” labels convey anplicit message of
guality and that that message is false or misleadingcovery maywell reveal that the
provebial “reasonable consumer acting reasoralvlyuld notperceive that message, let alone
be misled by it.SeeCohen v. JP Morgan Chase & Cd98 F.3d 111, 126 (2d Cir. 2007) (noting
that an act is misleading if it is “likely to mislead a reasonable coesacting reasonably under
the circumstance¥’In re Motions to Certify Classes Against Court Reporting Firms for
Charges Relating to Word Indige&l5 F. Supp. 2d 1265, 1282 (S.D. Fla. 2q1[)]o state a
claim under FDUTPA, the act or practice in question must be one likely to decswesumer
acting reasonably in the same circumstand@stérnal quotation marks omittedgff'd sub
nom. Webber v. Esquire Deposition Servs., 14389 F. App’x 849 (11th Cir. 2011). But those
are issues dhct that cannot be resolved at this stage of the litigatsae, e.gHidalgo v.
Johnson & Johnson Consumer Cos.,,1dd8 F. Supp. 3d 285, 295 (S.D.N.Y. 20{mting that
the reasonable consumer daatmationis “usually .. . a question of fac); see alsaMarino v.

Coach, Inc.16-CV-1122 (VEC), 2017 WL 3731954, at *7 (S.D.N.Y. Aug. 28, 2017) (holding



thata plaintiff stated a material misrepreseraatclaimwhere she alleged that the defendant
retailer’s practice olisting an illusory “Manufacturer’'s Suggested Retail Price” on outlet store
goods “caused her to believe that she was purchasing an item of higher quality thidéegsiaéy
received”).

Additionally, by allegingthatthe goodstheypurchased at the Kate Spade ostietre
worth “less than'thanthe prices — even the discounted outfgices —thatthey paid for them
(Am. Compl 1 45; see also id{ 73) Plaintiffs allege a plausible, amdgnizable, injury.
Indeed, that allegation, which the Court must accept as true for purposes of this imati@nm
of the classic “price premium” theory of injury that New York and Floridatsduave
repeatedly held to be valicbee, e.gEbin, 2013 WL 6504547, at *4-5 (holding that the
plaintiffs allegeda cognizablenjury for Section 349 purposegere they allegethat theyhad
paid a premium fothe defendard product, labeled “100% Pure Olive Oil,” and the product
turned out to contain “olive-pomace qilln re Horizon Organic Milk Plus DHA Omega-3

Mktg. & Sales Practice Litig955 F. Supp. 2d 1311, 1333 (S.D. Fla. 2013) (findingttteat

! Kate Spadeontendghat the Court should disregard Plaintiffs’ allegation that

merchandise was worth “less than” the prices they paid on the ground that it is techngis
allegations in the original Complain(SeeDef.'s Mem. 812). That contention is overblowrin
Plaintiffs’ original Complaint, theyadalleged thathe merchandiseas worth ho more thah
the prices they pai(Docket No. 1, 1 50 (emphasis added))hia operativédmended
Complaint, theyhow allegethat the merchandise wasrth “less thah the prices they paid.
(Am. Compl.| 50 (emphasis added)As a matter of logic, those allegaticexgonly slightly
inconsistent, as the description of a gasdvorth “less thand particular pricemitsonly one
possibility thatthe “no-morethan” formulation allows —namely, that the merchandise is worth
exactly the particular priceThathardlyrises to the sort of “blatant[] changer “direct[]
contradict[ion]” that would warrant disregarding the new allegatidiallace vIN.Y.C.Dep't of
Corr., No. 95€CV-4404, 1996 WL 586797, at *2 (E.D.N.Y. Oct. 9, 1998}. most, the
differences between the two pleadimgdl for “accept[ing] the superseded pleadings but
allow[ing] the factfinder to consider the earlier pleadings as admissi@hsei course.Barris v.
Hamilton, 96-CV-9541 (DAB), 1999 WL 311813, at *2 (S.D.N.Y. May 17, 1999) (describing
that as “the more usual and benevolent option” when confronted with “contradictory and
manipulated allegationsf an amended pleading”).
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plaintiffs’ allegation that thehrad“paid a significant price premium for [the defendanP$)A-
fortified milk produds over other comparable products” was “sufficient to allege causation and
damages under the FDUTPA%ee also, e.gZaccagnino v. Nissan N. Am., Int4-CV-3690
(LLS), 2015 WL 3929620, at *3 (S.D.N.Y. June 17, 2015) (“A claim that ‘the price of the
product was inflated as a result of the defendant’s deception’ is sufficidl@ge ejury [under
Section 349]); Weisblum v. Prophase Labs, In88 F. Supp. 3d 283, 292-93 (S.D.N.Y. 2015)
(finding that the injury of the difference in valubetween the [products] as advertised and the
[products] as actually sold” was sufficient where phantiffs claimed that medicine was
deceptively labeled as “clinically proven” to reducold symptomskf. Shaulis v. Nordstrom
Inc., 120 F. Supp. 3d 40, 51 (D. Mass. 2015) (finding no injury where the plaintiff had “paid
$49.97 for a sweater that is, in fact, worth $49.93ffjd, 865 F.3d 1 (1st Cir. 2017).
CONCLUSION

For the forggoing reasonkKate Spade’snotion to dismiss is GRANTED in part and
DENIED in part. Specifically,Plaintiffs’ claimsunder bottSection349 and=DUTPA are
dismissed to the extent that they allege that Kate Spade’s conduct causedpgbeshdse
products that they otherwise would not hauechasear to pay a higher price than they were
subjectivelywilling to otherwise pay. But Plaintiff's claims under both laws survive to the
extent that they allege that Kate Spade’s conduct misled them to believe that the outlet
merchandise was of higher quality and value than it was in fact.

The Clerk of Court is directed to terminate Docket No. 26.

SO ORDERED.

Date: September 28, 2017
New York, New York JESSE S FURMAN

United States District Judge
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