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PAUL A. ENGELMAYER, District Judge:

This decision resolves a motion to disqualify counsel. Defendant Murex, LLC (“Murex”)
moves to disqualify the law firm Holland & Knight LLP (“H&K”), which, on behalf of plaintiff
First NBC Bank (“FNBC”) brought this 13-count lawsuit, claiming that Murex sold FNBC bogus
receivables, and accusing Murex of, infer alia, breach of contract, breach of fiduciary duty,
fraud, tortious interference with contract, and racketeering.

Murex’s motion to disqualify is based on the fact that Murex was an H&K client: At the
time that H&K’s litigators in Atlanta were readying to sue it, Murex alleges, its Washington,
D.C., office was separately representing Murex in regulatory work. H&K’s representation of
Murex began as a lobbying representation, but, Murex contends, it grew to include legal services,
triggering an attorney-client relationship and the canons of professional responsibility. Most
notably, Murex contends, H&K helped Murex defend itself against an enforcement action that
the Environmental Protection Agency (“EPA”) had threatened. When eventually notified that
H&K also represented FNBC and wished to sue Murex on FNBC’s behalf, Murex refused to

consent. Murex thus argues that H&K engaged in an unconsented-to concurrent representation
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of a client (Murex) and a party thiinterests adverse to it (FNB@yima facieimproper under
professional canons. Murex argubkat allowing H&K to represnt FNBC in this lawsuit would
give rise to an actual and appatreonflict of loyalties and tairthis lawsuit. H&K, backed by
FNBC, opposes the disqualification motion.

For the reasons that follow, th@@t grants the main to disqualify.

Background®

Murex’s motion to disqualify implicates wof H&K’s client representations.

The first, of Murex, extended from lalanuary 2016 through April 2016. The Murex
representation was originally contemplateddasist of lobbying serves only and was subject
to an engagement agreement that permitted H&K to represent clients adverse to Murex. Murex
contends that, in fact, H&I representation of it broaged beyond lobbying work, including
helping Murex defend itself against a threateB8& enforcement action, and briefly counseling
Murex on a pending lawsuit in which Muresas represented by a different law firm.

H&K’s second representation, of FNBCl.auisiana bank, extended from December
2015 to the present. It entailed readying—am&eptember 2016, filing—this lawsuit, which

accuses Murex of participating in a schemddfraud FNBC by knowingly selling it receivables

1 The Court draws this background from the parties’ extensive submissions on the motion to
disqualify, which consisted of declarations atthched exhibits. Murex submitted declarations
by Rick Bartel (“Bartel Decl.”), JennifdreRow (“LeRow Decl.”), Joseph M. Coleman
(“Coleman Decl.”); and Robert M. LeMay (“LeMa&ecl.”); it also athiched exhibits to its
memorandum of law (“Murex Mem.”). H&K, faFNBC, submitted declarations of Michael
McAdams (“McAdams Decl.”), Andrew H. Eenson (“Emerson Decl.”), Bonni Kaufman
(“Kaufman Decl.”), J. Allen Maines (“MaineBecl.”), John T. Heim (“Heim Decl.”), and
Hermann “Buck” Moyse (“Moyse Decl.”). Aspecof these materials were redacted from the
parties’ public filings, out of respect for Murex’s attorney-client privilege and/or business
interest in confidentiality. The Court also dsgvior context, on FNBC’s Complaint (“Compl.),
Dkt. 1, and Amended Complaint (“Am. Compl.Dkt. 51, and on representations by counsel at
the February 13, 2017 argument on the motion to disquaiéeDkt. 60 (“Tr.”).



owed by Abengoa Bioenergy Company LLC (“ABGhat allegedly were fraudulent, because
they were based on sales of ethahat FNBC claims never took place.

Because the parties’ arguments on the digtgation motion turn on the specifics of
H&K’s representations, the Cdueviews them in detail.

A. H&K’s Representation of Murex

1. Background to H&K’s Engagement

Murex markets and provides distributiservices for ethan@nd other gasoline
blendstocks. Am. Compl.  13.

Since approximately 2007, Murex has marketed and sold Renewable Identification
Numbers (“RINs”). Bartel Decl] 3. RINs are 38-digit seriabmbers assigned to a batch of
renewable fuel, such as ethanol, for the purpbsecking its production, use, and trading, as
required by the EPA’'s Renewable Fuel Stangdf@FS”) program. RINs are generated by
renewable fuel producers, not by traders in duels such as Murex. McAdams Decl. 1 11-12.
Under federal regulatian obligated partiee(g, refiners, importers, and certain blenders of
gasoline) must hold enough RINs to meet ratpuly “renewable volume” obligations; a market
participant who does not hold a sufficient henof RINS must pay a civil penaltyd. § 12
(citations omitted). Companies such as Murex pasehaggregate, and resell RINs for a profit.
Id.

In or about 2010, it became clear thame biofuel producers had begun selling
fraudulent RINs into the marketplace for RIN&lthough FNBC initially implied otherwise in
this lawsuit,seeCompl. { 62, the parties nowrag that Murex was solelyvictim of such fraud;
it purchased fraudulently-creat®iNs from some producers, arebold these RINs in good faith

to market participants. The producers frtmrom Murex bought fraudulent RINs include GRC



Fuels, Inc. ("GRC”), Southern Resourc@asl Commodities (“SRAC”), and Gen-X Energy
Group (“Gen-X"). McAdams Decl] 13; Bartel Decl. 1 5; LeRow Decl. | 6.

In August 2015, Murex’s chief financial officéRjck Bartel, and diretor of compliance,
Jennifer LeRow, sought to hire counsel to deliver a demand letter to GRC seeking compensation
for damages suffered as a result of GRC’s RINdraBartel Decl. § 5. In connection with this
proposed representation, LeRow sought a recemalation of counsel from Michael McAdams,
a senior policy analyst in H&'s Washington, D.C. office McAdams was known to Murex in
his capacity as president of tAdvanced Biofuels AssociationABFA”), a trade association of
approximately 30 advanced biofuels and feeckstompanies, of which Murex, since 2011, has
been a member. LeRow Decl. 1 4; McAddbe!. 1 6, 8. Although a law school graduate,
McAdams is not a licensed attorney. McAdabDecl. 1 3. McAdams referred Murex to H&K
partner Bonni Kaufman and assatel Andrew Emerson, both also based in Washington, D.C.
After preliminary communicabins and/or emails among LeRow, McAdams, Kaufman, and
Emerson, H&K determined that a businessftict prevented H&K fom taking on the GRC
representatiof. Bartel Decl. 1 6; LeRowecl.  7; McAdams Decl. § 1&merson Decl. 11 3—

6; Kaufman Decl. 11 3-8 & Ex%-2. Murex later retained therfi of Kane Russell Coleman &
Logan PC (“KRCL") to represent it in connaxt with its claims against GRC relating to
fraudulent RINs. Later in 2015, through KRCL, My sued GRC regamj its alleged creation
and transfer of such RINs. That lawsuipending in United States District Court for the

Northern District of Texas. Coleman Decl. | 3.

2 The business conflict has been explained taiiart. It does not tate to FNBC. LeRow
Decl. 7.



2. Murex’s Retention of H&K for Lobbying

On January 20, 2016, Murex retained H&Kpimvide, over the three-month period
beginning February 1, 2016, lobbying servicesannection with RINs. LeRow Decl. { 8;
McAdams Decl. 1 15 & Ex. 2. Of particuleoncern to Murex was securing a cap on the
replacement obligations of entities like Murekavhad purchased fraudulently-created RINs in
good faith. For the years 2014 through 2016, th& B&d capped such parties’ replacement
obligations so as to require them to replace @ftyof the fraudulently created RINs that they
resold. However, for 2013 and all preceding yettues EPA left the obligated party ostensibly
required to replace 100% of the fraudulently-cre®#éds that it resold. Many RINs resold by
Murex that had been deemed fraudulent @eh generated before 2014. Murex notified
McAdams of its concern that it might be obliged to make good on all pre-2014 fraudulent RINS,
potentially costing Murex many millions of dollar&#/cAdams’s lobbying effort was to focus on
convincing the EPA to apply the 2% replacentap to all fraudulently-created RINs that were
resold, not just those creatédring 2014-2016. McAdams Decl. § 3ég alsd_.eRow Decl. |
8 (H&K was retained “to advise Murex on EPAyuatory issues” and “to effect policy changes
within the EPA beneficial not only to Muxdéout to other RIN buyet} Tr. 27 (lobbying goal
was to “move the two percent cap forward in tisoet would cover years 2011 through 2013”).

Before opening the Murex matter, McAdams aatonflict check. It disclosed conflicts
searches regarding Murex by tW&K lawyers, including Atlardé-based H&K partner J. Allen
Maines. McAdams did not contact either partaleout the “potentiatonflict,” “based on my
understanding that the nature of my work, a@njer lobbying, would ngiresent an attorney-
client conflict.” McAdams Decl.  16.

The engagement letter between H&K aidrex, signed by McAdams and by Murex’s

president, Robert Wright, provides, in pertinent part:
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Thank you for engaging Holland & Knight provide EPA regulatory consulting
services to Murex LLC. We look forward to serving your needs in this matter and
developing a mutually satisfactory relationship.

Under the scope of this engagement H&K will provide Murex with the following:
an overview of current EPfegulations and the impacto Murex opgtions to
date; secure meetings with key decissomd policy makers at EPA regarding the
implications of current regations to your company aride RIN market in general,
and H&K will seek support from the relevant congressional staff to reinforce your
position with EPA if appropriate.

This agreement is effective as of Februaiyfdr three months unless extended at
the option of the client. As agreed, Hollb& Knight LLP’s fee in this matter will
be $10,000 [per month plus argimbursable expenses. . . .

In addition, please be aware that thevees for which you have engaged Holland

& Knight are “law-related services” ambt “legal services.” In other words, the

firm will not be acting as your lawyeiia this matter but rather in a lobbying

capacity utilizing nonlawyer personnel. As such, the protections which accompany

an attorney-client relationship do not appRor example, while the firm will keep

your information confidentia the specific rules goveimg lawyers and client

confidential information do not apply. Fher, the firm’s lavyers would not be

prohibited from providing legal services t¢bents in unrelated legal matters that

are adverse to you. While cdinfs of interest rules gghicable to lawyers would

not apply, we, of course, would not undertake lobbying services for another client

adverse to the matter on whigbu have engaged our services.
McAdams Decl. 1 17 & Ex. 2. McAdams notifiedRow that H&K “couldalso provide other
services to Murex, including leservices,” but, McAdams attests, he did not commit H&K to
undertaking such workld. { 18.

3. The EPA’s Notice to Murex of Potential Enforcement Action

On January 29, 2016, three days beforektobbying engagement was to commence,
Murex received a notice from the EPAeeBartel Decl. § 9 & Ex. B (“EPA Notice”). The EPA
Notice was entitled: “ACTION REQUIRED—Aifmative Defense Notice for Potentially
Invalid RINs.” It notified Murex that it “may ow; have transferred, or used potentially invalid
renewable identification numbers (RINS) to cdynpith your Renewable Fuel Standard (RFS)

Renewable Volume Obligation (RVO) for onernore compliance years.” The EPA Notice



stated that the majority of these RINs had bemified as “A-RINs"—aspecies of RIN—during
the period between February 21, 2013 and DeceBihe2014. It stated that the fraudulent RINs
had been generated by Gen-X or SRC, and xelieved invalid basedn a federal court plea
agreement in the casedhited States v. Scott Carl Johnséand associated court filingsd.3
The EPA Notice then recapped the law pertiterstuch conduct. It notified Murex that
under federal regulations, partie® generally prohibited fromtlker transferring invalid RINs
or using invalid RINs to meet their RVOH. (citing 40 C.F.R. § 80.1460(b)(2) & (c)(1)). But,
the EPA Notice stated, a company which had dorfensy assert an affirmative defense to these
actions.” Id. (citing 40 C.F.R. § 80.1473(a) & (c)). TE®A Notice then reewed the criteria
for this defense to the transfer or use of invalid RINs to adplyIf Murex could satisfy these
criteria, the EPA Notice stated, “it will NOT hatereplace these potentially invalid A-RINs,
resubmit any prior compliance reports . . ., orldgexct to any civil penalties for such conduct.”
Id. The EPA Notice stated that it was being demarties whom the EPA had concluded “may
own, have transferred, ored potentially invalid A-RNs as described aboveld. It added that
the EPA would separately contact parties wlhibdetermined may have owned, transferred, or

used Q-RINs (a different type of RIN.

3 According to public filings, the plea agreementimited States v. Johnsoa cooperation
agreementyas filed on November 24, 2015ee4:15-cr-06042-SMJ (E.DNash. 2015) (Dkt.
15). It provided that Johnsorowld plead guilty to conspiracy tmmmit wire fraud, in violation
of 18 U.S.C. § 139, and to conspiracy to defrinedGovernment by means of false, fictitious,
and fraudulent claims for income tax refundsvioiation of 18 U.S.C. § 286. It stated that
Johnson was president of Gen-X and a corpofffitenof SRC; it contained his admission that
he had participated between approximatelyoBer 2012 and April 2015 in a conspiracy to
fraudulently generate at least 72 million RINsé&@ on renewable fuel that was either never
produced or was re-processed &t @G{en]-X facilities. Johnson also admitted that the scheme
resulted in Gen-X's receiving more than $9.5 million in undeserved refunds from thédiRS.
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The EPA Notice concluded by giving Murex @8ys to provide the EPA a written report
asserting the elements of an affirmative deée The EPA Notice recapped these as including
that (1) the RINs in question thdeen “verified through a qualiassurance audit” consistent
with 40 C.F.R. § 80.1472; (2) Murex “did not kn@ivhave reason to know that the RINs were
invalidly generated prior to being verified” layn independent third-pg auditor; the notice
directed Murex to have its “Responsibler@arate Officer” provide a signed statement
confirming this; (3) Murex “did not cause thevalidity”; (4) Murex “did not have a financial
interest in the company thgenerated the invalid RINs&nd (5) “[a]ll other supporting
documentation” for an affirmative defense were provided.(“[a]ny supporting information or
documentation must be specific enough to alloe/EPA to evaluate that each of the above
criteria have been met”). If Murex did retbmit a timely written repgror if the EPA found
the elements of an affirmative defense satisfied, the EPA Notice stated, “the EPA may
require your company to replace potentiallyahd A-RINs, resubmit any compliance reports
involving use of potentially invalid A-RINs, and pay a civil penaltid’

4. H&K’s Interactions With Murex Involving the EPA After Receiving
the EPA Notice

The relevant personnel at Murex and H&K/béaubmitted declarations chronicling the—
or significant aspects of the—interactions begw Murex, H&K, and the EPA that followed the
EPA Notice. As discussed more fully below, K&ontends that its ening services to and
communications with Murex consisted exclusively of lobbying, within tepsof the parties’
January 20, 2016 engagement letteee, e.gMcAdams Decl. T 20 (his work for Murex “was
directed to the EPA in its agency or admirgte capacity” and was “within the scope of what
is commonly done by nonlawyer lobbyists”). Mxmntends that, dbugh the parties never

modified their engagement letter, H&K’s vkoregarding the EPA expanded beyond the bounds



set by the letter, includg guiding Murex in the defense thfe enforcement action threatened by
the EPA Notice.See, e.gLeRow Decl. 1 9 (“During the course of H&K’s engagement,
McAdams routinely provided detailed legal aysa¢ and opinions regarding the application of
various regulations and staggtto Murex’s business operaitsd”) The Court reviews the
communications among Murex and H&K in d&tso elucidate H&K'’s work for MureX.

Murex received the EPA Notice on at 2:56 p.m. on Friday, January 29, 2016. At 3:10
p.m., Murex’s LeRow forwardetthe notice by email, with a summary, to McAdams, copying
Murex’s president, Wright, and iGFO, Bartel. Bartel attests tha directed LeRow to contact
McAdams because Bartel “hadsificant concerns about the fimaal ramifications of an EPA
enforcement action against Murex,” in that, “Murex failed to prove its affirmative defenses,
the EPA may have required Murex to: (1plexe potentially invalid RINs, causing Murex
damages; (2) submit to the EPA certain conmaereports detailinthe use of potentially
invalid RINs; and (3) pay a potentially sizableicpenalty.” Bartel Decl. § 11. Mindful that
Murex had “just 30 days to prepare affirmatdefenses to the EPA’s allegations that Murex
may have unknowingly transferred fraudulent Geand SRAC RINs,” Beel asked LeRow “to
contact McAdams to request lgarticipation in pregring the responsend corresponding with
the EPA.” Id. 11 11-12.

Over the ensuing weeks, McAdams exchahgemerous emails with Murex executives

regarding its response to theARotice. Murex’s Wright, Bagl and LeRow, and a fourth

4 In summarizing these communications, the Court has omitted certain details, which the parties
redacted from their public filings, out of respémr Murex’s attorney-ent privilege and its

business interest in confidentiality. For thensareason, where possible, the Court has recounted
certain of Murex’s communications with H&K athigher level of gemality and abstraction

than it otherwise would. However, where necestagssure that a cateat portrait of H&K'’s

work for Murex is presented, the Court has quoted some redacted portions of the EPA Notice
and Murex’s communications with H&K.



Murex official, Luke Parkhurst,stdirector of ethanol and Ritkading, were parties to these
emails. LeRow’s emails to McAdams attached voluminous materials. Bartel explains that he
asked LeRow “to provide McAdams with a tremdlous amount of information about Murex’s
RIN diligence policies, transactions, disputesAHlifteraction, and claims and causes of actions
against other parties for RINafud and related issues, so that McAdams would be adequately
informed when advising Murex on how to respond to the ERA.Y 13 (stating thd{t]he vast
majority of that information is highly confeshtial”). Bartel summarizes McAdams’s ensuing
work vis-a-vis the EPA Notice as follows:

McAdams, armed with Murex’s confidentiaformation, helped Murex craft its

response to the EPA Notice and a latesertion of additional affirmative

defenses. He provided advice on fotting, legal substance, how to address

certain regulatory compliance concerns, and how to avoid potentially adverse

legal issues associated with Murex’d\Rliligence explanations and the EPA in

general.
Id. § 14.

The emails exchanged between McAdamnd Murex personnel during this period
reflect, in order, the following communications.

On Saturday, January 30, 2016, McAdams emailed LeRow: “I see you called. Looking
over this letter it certaly looks helpful in many respect€learly they are comfortable with 13
[2013] and beyond as far as affirmatiefense.” Bartel Decl., Ex. C.

On Sunday, January 31, 2016, Wright emailed McAdams:

Mike,
| would like to know your opinion ofvhat this communication from the

EPA might mean to Murex. Is it likely weve an off ramp for all RINS generated

by Gen-x and Srac? Do you think this mighply to other invalidRIN generators?

How about historical D5nvalid RINS that we have previously settled with

customers. . . . any potentlalp in your opinion. Pleascall me this weekend or

Monday if you have a moment. Thanks for your help!

Bob
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On Tuesday, February 2, 2016, Bartel eesaMcAdams attaching Murex’s “draft
Affirmative Defense Letter for Gen-X and SRACHe added: “We would do a related letter for
all other advanced biofuel RINS purchased aold by Murex. Please give me your comments
and suggestions.The attached draft letter took therfoof a certificaibn by Bartel. It
addressed each element of an affirmeatiefense as identified by the EPAJ.

Later that day, McAdams responded. After thanking Bartel for the draft, McAdams
added that he would include a “fo[u]rth bullet”ipbin Murex’s letter to the EPA, the text of
which McAdams then proposed. That bullet point addressted,alia, the means by which the
RINs in question had been verified, citing thertinent CFR subsection. McAdams reminded
Bartel that “[o]f coursaeve need to get this out the door3@d days. We should make sure we
beat that date and that the documssient by a documédated carrier.”ld.

On Wednesday, February 3, 2016, Bastait an email entéd, “Assertion of
Affirmative Defense” to McAdams and the other idx officials. The body of Bartel's email
contained the revised text of theaft affirmative defense letteiThat letter was addressed to an
EPA official. It contained, as its firsustantive point, the language that McAdams had
proposed to Bartelierbatim Attached to Bartel's email we schedules of A-RINs, generated
by Gen-X or SRC, and various documents and teptirat Bartel proposed be sent to the EPA
with the letter. The email identified materialatiBartel proposed ntd include in Murex’s
EPA submission. The email explained that ¢ertantracts and other documents contained
particular notations regardir®RINs whereas others did ndd.

Later the same day, McAdams replied to Bartel:
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“Rick: Excellent, you gave itdck to him in exactly the fon he asked for it. As |
like to say[,] idiot proof, if you knowvhat | mean. All the best,”

On February 5, 2016, Murex submitted itsialiEPA Notice response letter to the EPA.
Bartel Decl.  16see alsd.eRow Decl. 1 10 (“I provided McAdams a final draft of the
Affirmative Defense Letter and all supportingcdenents, asked for his final review, and
obtained his approval before submitting it to B®A”). The letter and its many attachments
were contained in a series of 16 emails teRRow sent the EPA, each entitled “Assertion of
Affirmative Defense—MUREX.” Murex’s letter trackdgartel’s prior draft. LeRow’s emails to
the EPA cce’d—in addition to her Murex aadigues—McAdams, who was identified at his
H&K email address at “hklaw.com.” LeRow Decl., Ex.i8; T 11 (“I provided H&K with . . .
attachments detailing, among other things: (1) Murex’s correspondence and agreements with
Gen-X and SRAC,; (ii) Gen-X anfIRAC engineering regivs; (iii) Gen-X and SRAC attestation
reports; (iv) Murex’s due diligence on G&xand SRAC RINs; (v) Gen-X and SRAC RIN
reports; (vi) master service agreements wittrdtpiarty due diligence providers, also known as
EPA approved Quality Assurance Plan prowsdéQAP Providers”); and (vii) numerous QAP
certificates validating RINs purchaskg Murex from Gen-X and SRAC”).

The same day, McAdams responded, statinth keispect to the attachments, that he
would “print them all and ngew over the weekend.Id. § 12 & Ex. B. LeRow responded:

)

I's SOOO much information amassed over ylears. You probably won't be able

to go through it all.l was just trying to give them good picture of just how much

effort went into vetting these guys. | hope it works well for them to be able to make

the right decision. Do you think this migahcourage them to get back in touch
about the meeting? | am truly hoping it will.

12



In the period after the EPA letter was submitted, Bartel attests:

“EPA representatives engaged in direatrespondence with Murex regarding its

affirmative defenses. McAdams was heavily involved at all times during these

exchanges, and advised Murex how tepmnd in each intaction. McAdams
counseled Murex on how to address eathihe EPA’s regulatory compliance
concerns, and how to assert MurexfBrmative defenses to liability.”

Bartel Decl. 1 16.

The emails exchanged between McAdamd Klurex personnel dung the period after
Murex’s first EPA submission refleaty order, the following communications.

On Tuesday, February 9, 2016, Bartel emailed\dams and the other Murex officials.
He attached a new draft letthiat he proposed Murex sendtie EPA “covering the remainder
of Gex-X and SRAC RINs.” Baat's draft letter noted that Muxéhad already responded to the
EPA Notice “regarding potentially invaliden-X and SRAC RINs” for 2013 and 2014. The
new letter addressed treatmensa€th RINs for the periods be&2013 and after 2014. Bartel’s
draft letter explained why each elent of an affirmative defense applied to those RINs. Bartel
Decl., Ex. E.

To the draft letter, Bartel attached a doeunt, “Schedule A,” which Bartel proposed as
an exhibit to the second letterthe EPA. Schedule A casged of an extended narrative
regarding Murex. It containegil) four paragraphs recountingetbvolution of Murex’s quality
assurance program (QAP), including how Murex became exposed to fraudulent RINs, the steps
Murex took to vet the issues and its sourcesugiply, how Murex modified its anti-fraud due
diligence practices, and the third-party auditamg consultants Murex utilized for these
purposes; (2) a discussion of Myiemarketing agreements; (3decussion of the timetable for

implementing Murex’s QAP programs; and (4&tatement about Murex’s future. Schedule A

also described Murex’s QAP program in degaitl explained why, in Murex’s view, it satisfied

13



the EPA’s standards. Bartel also attachedoposed Schedule B, which reproduced the due
diligence provisions of Murex’s purchased sale agreements regarding RING, EX. E.
Bartel's email asked McAdams for his “commeaitsl changes.” Bartel’s email also raised
strategy questions about Murexdpproach to the EPA, includinghether yet a third letter was
warranted “for the remaining RINs, including GRCH.

On Thursday, February 11, 2016, LeRow reminded McAdams that Murex was awaiting
his comments before sendiagiew letter to the EPAd.

On February 12, 2016, Murex received an effnaih the EPA. Murex Mem., Ex. D.
McAdams advised LeRow, Bartel@nVright that he had “asked two of my compliance folks to
check the paperworkld., Ex. E. Later that day, McAdams wrote LeRow:

Also, | know you and Rick have cleaned up the slide show. | want to sit
with my white Collar crime guy and runm through the slides. Could you send

me the latest document.
1d.>

Later that day, after LeRow sent him the sliffésitest copy attached, Mike! Thanks!”),
id., McAdams wrote a long email—consistingfive single-spaced paragraphs—to LeRow,
Wright, and Bartel, entitled “draft response the EPA emadl.] Decl. D. At the top, McAdams
wrote: “Take a look at this and tell me what ybink. | believe we need to put something in
front of them.” Id. The balance of the email consistedts text of an extended memo that

McAdams proposed that Murex send to fiveAEdficials regarding the agency’s potential

enforcement action. McAdams'’s proposechocauniqué from Murex to the EPA began:

> McAdams attests that the reference to hibitev[c]ollar crime guy” was to H&K attorney
Steven Gordon. Gordon was then representinffexeint client in a aminal investigation
before the United States Department of Jusgtaed to RIN fraud. Because the EPA did not
ultimately meet with Murex, McAdams attestsordon never reviewed Murex’s draft
presentation to the aggn McAdams Decl.  19.
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“Thank you for your email this monmng. We certainly appreciate the
gravity and sensitivity of the matter weh you are currently managing. Murex has
a couple of basic points we wanteddommunicate to the agency during your
deliberations on a path forward conueg the notified RIN noncompliance issue
which we recently received from EPA.”

McAdams’s draft message to the EPA went on to amplify, in some detail, on aspects of
Murex’s affirmative defensedd. It concluded by noting thaflurex was sending with it “a
slide presentation we developed in the evenivwere able to meetitt you directly,” and
offering to answer the agency’s questioit.

The EPA did not, however, ultimately meet with Murex. McAdams Decl. § 19.

On March 2, 2016, LeRow sought feedbackiagrom McAdams on whether “to move
forward with a proactive submission [to the ERA] an affirmative defense on the remainder of
the volume.” She attached Bartel's eartieaft letters and Schedules A andIB.

Although the materials submitted on this matdo not reflect the EPA’s decision, at
argument, counsel represented that, at an urfsgzbkiter date, the EPdecided not to take
enforcement action against Murex, provided tatex, as it had proposed when proffering its
affirmative defenses, made a limitexpurchase of certain sham RINSee, e.gTr. 12, 34°

5. Murex’s Consultation of H& K Regarding the GRC Lawsuit

In addition to McAdams’s work for Murex in connection with the EPA, Murex directed
KRCL, its outside counsel in the GRC litigatida,contact McAdams “to obtain advice on RIN

fraud litigation matters.” Bartel Decl. § 10n February 12, 2016, McAdams and two KRCL'’s

6 According to Bartel and LeRow, through thelai the written engagement (April 30, 2016),
McAdams continued to help Murex “navigatexgqaex legal issues involving the EPA and other
RIN-related matters, Bartelda. { 21, and Murex “used McAruhs as a regulatory compliance
advisor.” LeRow Decl. 1 13Murex has not supplied documentary corroboration of McAdams’s
EPA work for Murex after March 2, 2016.
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lawyers (Joseph Coleman and Robert N. LeMay) spoke about such miaktefge purpose of
the call, which Coleman described as “rathéeesive,” was “to consuwith Mr. McAdams on
RIN-related matters affecting the GRC [l]itigation behalf of Murex.” Coleman Decl. | 5.
McAdams, whom Coleman understood was a lawy&t&K’s Washington, D.C., office, stated
that he was representing Murex inttees involving RINs and the EPAJ. {1 4-5.

During the call, the KRCL lawyers and Mcawhs discussed “litigeon and settlement
strategy relating to RINs and othesugs affecting the GRC litigationId. 6. Coleman attests
that:

“[Clase strategy was developed dhgithe telephone conference. Mr.

McAdams provided in depth factual infortitan and strategy insight with respect

to RIN matters in general, including RIN-related information affecting the GRC

[l]itigation. Mr. McAdams also discussed the strategy he was utilizing on Murex’s

behalf before the EPA related to RINs purchased by Murex. During our

conversation, Mr. McAdams offered legglinions on matters related to the GRC

[l]itigation.”

Id. 6. McAdams acknowledges sharing infatioraon the call “about R transactions and

the fraud perpetrated on Murex and others btigsmthat may have included GRC.” McAdams
Decl. § 34. But, he attests, “I shared thisiinfation in the manner thany willing fact witness
would share information with counsel for a pardyid “never stated or implied to these lawyers

that | was a lawyer for Murex” or “thatwas licensed to practice law anywheréd:

6. Murex’s Proposal to Expand H&K’s Engagement, and H&K'’s
Request That Murex Sign a Conflict Waiver

In mid-March 2016, Murex, “generally satisfi” with H&K’s work, sought to expand
H&K’s engagement “beyond what H&K coutdasonably provide given the $10,000 monthly
fee cap.” Bartel Decl. 1 18. Murex askedAdams and H&K partner Kaufman to prepare a
legal work budget for research, analysis, and welkted to the EPA’s renewable fuel standard

(the “RFS legal work”). Kaufman @rEmerson prepared such a buddet. In connection with
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the potential representatiomm or about March 14, 2016, H&K’s McAdams, Kaufman, and
Emerson spoke with a Murex representativeafgproximately 30 minutes “about the possibility
of bringing an action against tE#*A under the Administrative Rredures Act or other action.”
Kaufman Decl.  9; McAdams Decl. 1 23—-Zuch work, McAdams advised Murex, “would

be a separate engagement that would not bedadlwithin the scope of my initial agreement for
lobbying services.” McAdams Decl. | 23.

Around the same time, attorneys for H&K agkbat Murex sign aanflict waiver that
would allow H&K to concurrently represent FNBX@ainst Murex in the claims that, ultimately,
FNBC brought in this lawsuit, relatéd allegedly frauduwnt receivablesSeeBartel Decl., Ex. F
(“Conflict Waiver”). Before tlat point, Murex had been unare that H&K was representing
FNBC adverse to Murex’s interests. LeRow Decl. § 14.

The draft waiver was prepared by H&K.tdbk the form of a letter, dated March 9,
2016, from H&K partner Maines to Murex presidgwitight. The draft waiver was forwarded by
McAdams to LeRow on March 16, 2016. McAdamsansmittal email wrote: “Apparently their
[sic] is another unrelated law suit which are]$awyers would like a waiver from. Would you
all review this and sign pleas@hank you[.]” Bartel Decl., £ G; Murex Mem., Ex. G. The
draft conflict waiver read:

This is to confirm your agreemerdn behalf of Murexand its affiliates

(“Murex”), to waive any objection to the potential conflict of interest with respect

to (1) Holland & Knight's representation of First NB[C] Bank in connection with

analyzing, advising, and representing it regarding its rigidsodligations under

various agreements whereby it acquired through The Receivables Exchange certain
receivables of certain Abengoa entitiesluding Abengoa Bioenergy Company

held by Murex, and (2) Holland & Knightengoing representations of First NBC

Bank and certain of its affiliates in rglated matters. As you know, Holland &

Knight was retained by Murex concerning elated regulatory matters related to
the EPA and biofuels.
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The applicable ethics rules permit us to represent clients with adverse, or
potentially adverse interesi§,each affected clientonsents to the representation
having received in writing reasonable anéguhate information about the material
risks of the representatioand having been given the oppmity to consult with
independent counsel.

We hereby confirm to you in writing @i, under the circustances of this
matter, we have given each party the ofyputy to consult with independent
counsel.

Under these circumstances, if you agree that Holland & Knight LLP may
undertake the concurrent representatdurex and First NBC Bank and their
affiliates in the matters described aboaed that you are waiving any objection to
the conflict with respect to such cameent representatns, having had the
opportunity to consult with independent coelngrior to that time, please indicate
your consent and waiver by signing below. Also, please return the executed copy
to me as soon as possible, keeping a copy for your records.

Thank you. We look forward to working with you.

Bartel Decl., Ex. G.

On March 21, 2016, Bartel met with FNBC and dssed the transactioasissue in this
lawsuit. FNBC’s arguments to Murex in thmageting, Bartel attestdncluded RIN-related
issues.”ld.  19; Maines Decl. 1 9.

Later that day, Bartel emailed McAdams andlided to sign the conflict waiver. Bartel
wrote to McAdams: “This is not an unrelated/ait and we are not able to sign the waiver at
this time. We met with Ashton Ryan, Bill Burnell and Greg St. Angelday. We discussed
both Abengoa [ABCJand RINs. We hope that weyrha able to sign a waiver at some time in
the future.” Id., Ex. G; McAdams Decl. 1 26-27.

Later, H&K’s McAdams prepared and delieerH&K'’s proposed budget, prepared by

Kaufman and Emerson, for its RFS legal workNturex. The budget antgated legal research

" Bartel's reference to “Greg St. Angelo” appety refer to FNBC general counsel George St.
Angelo. SeeMaines Decl. { 5.
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and analysis on issues involvitige statute of limitations, thenpossibility of performance
defense, various aspectseERA’s authority, and analogousveronmental statute, and the
preparation of an opinion lettés EPA regarding its authoritp forgo requiring the replacement
of RINs or imposition of civil penalties. Bow Decl., Ex. C; Murex Mem., Ex. F; Kaufman
Decl. 1 16see alsc&emerson Decl. 1 9 (reporting spendih@ hours assisting Kaufman as to
“potential expansion of McAdas's lobbying work into legal work for Kaufman”). As LeRow
recounted in an email to her colleaguesAlams advised LeRow that, although he was “double
checking,” he did not believe that this workwd “result[] in a conflict.” LeRow Decl., Ex. C
(March 23, 2016 email). Murex declined to hit&K to do such work, on account of the “high
costs” reflected in the budgand the “potential conflict ised by H&K.” Bartel Decl{ 20.

B. FNBC'’s Representation ofFNBC Adverse to Murex
1. Background to H&K’s Representation of FNBC

H&K, led by Maines, began representing FNBGpring 2015. Maines Decl. 4. In
mid-December 2015, Maines spoke with FNB@é&neral counsel Gregory St. Angelo about
FNBC's purchase from Murex of receivablesnfréBC that had not been paid when due.

FNBC contemplated suing Murex to repurchaseuthygaid receivables in the event they were not
paid by ABC or repurchased by Murex, whiaghDecember 2015, had sent a demand letter
(signed by CFO Bartel) to ABCd. & Ex. 1.

On December 22, 2015, William Mutryn, an H&Krpeer in the firm’s Tyson, Virginia,
office, ran an initial conflicts adtk. It did not reveal any repesgation of Murex or conflict for
H&K in representing clients adverse to MuréMaines notified St. Ande that H&K was clear
to represent FNBC. A second conflicts check, conducted by Maines on January 11, 2016, also

reveal no conflict preventing H&K from being adse to Murex. Maines Decl. 6. On or
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about January 26, 2016, H&K, per Maines, falized the represgation, executing an
engagement letter with FNBQd.

2. H&K’s FNBC Team Learns of the Murex Representation and Seeks a
Conflict Waiver from Murex

In early March 2016, Maines attests,|&@ned that McAdams had opened a matter on
Murex’s behalf.Id. 1 8. On or about March 9, 2016, Maireesl McAdams spoke by telephone.
Id.; McAdams Decl. | 22.

Maines attests that he and McAdams “did distuss the details of either representation
beyond a statement by me to McAdams that | repsesenting FNBC in the investigation of
possible litigation against Murex and the stagatby McAdams to me that he had not been
retained as a lawyer by, or torfl¥m legal services for, Murex, bttiat he had been retained as
a lobblyist] for a three (3) onth period at a fixed fee to monitor [EPA] developments
concerning biofuels.” Maines Bk 1 8. McAdams attests healaed on the call that Maines
“was preparing to file an #on against Murex on FNBC's behdjfalleg[ing] that Murex and
ABC had conspired to and did cangt fraudulent financial transtons that adversely impacted
FNBC.” McAdams Decl. § 22. McAdams attests that he “told Maines that | was doing non-
legal work for Murex that was trying to chaniipe federal law related to RIN replacement and
that would affect the entire countryld.

Neither Maines nor McAdams represents that McAdams notified Maines of the EPA
enforcement action that the EPA had threateokdny work H&K had done in connection with
the EPA Notice, or of the February 2016 adtetion between McAdams and Murex’s outside
counsel in the GRC litigation with McAdams.

According to McAdams, he and Mainestdrmined that no colidt existed,” because

“our matters were not related and becauseesstal advocacy for Murex in RIN replacement
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requirements would not affect Mtes’s advocacy in FNBC'’s fraudulent financial transactions
action.” Id. 1 22. Nevertheless, in what both Maines and McAdams attest was “an abundance of
caution,” Maines asked McAdams, on Maindshalf, to ask Mureio execute a conflict
waiver. The waiver had been draftey a member of Maines’s tearid.; Maines Decl. | 9.

As noted, on March 21, 2016, Murex decline@xecute the confliavaiver. Bartel
Decl., Ex. G; Maines Decl. 1 9.

C. FNBC'’s Initial Comp laint Against Murex

On September 30, 2016, five months afterethe of the period covered by the firm’s
Engagement Agreement with Murex, H&K, orhlaéf of FNBC, filed the initial Complaint
against Murex in this case. Dkt. 1 (“Compl.”).

The Complaint listed five H&K attorneys asunsel: three from therfn’s Atlanta office
(including Maines) and two from New York. Btought six claims: fobreach of contract,
Compl. 11 46-51, breach of representations and warradti§§, 52—69, negligence and gross
negligenceid. 1 70-73, fraud and fraudulent concealmientf 74-81, rescissioi. 1Y 82—
83, and breach of fiduciary dutgl. 1 84-91.

The Complaint alleged that Murex, betw&¥$13 and 2015, had schemed to defraud it.
Id. 191 1, 5-45. It alleged that ABC was a siguaift customer of Murex, which markets and
provides distribution services for ethanol and other gasoline blendstocKd. 5—6. Murex’s
invoices to ABC required prompt payment andrdudepended on ABC'’s line of credit so that
ABC could pay for the etlmenl it bought from Murex.Id. § 7. But, the Complaint alleged, ABC
became “credit-constricted, and was perilously ctosexceeding the limits of its credit facility,”
threatening its ability “to pwhase ethanol from Murexid. § 8. And ABC would not have

been able to obtain additionakdit or financing from FNBCId. 9.
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The Complaint alleged that, in response rékand ABC conspired to circumvent the
limits of ABC'’s existing credit facility with FNBGnd to fabricate transactions for the purported
sale and re-purchase of ethanol, to give AB&@e working capitalrad to enrich Murex.d.

9 11. Under the scheme, Murex would invedtitibus sales of ethanol to ABC on extended
terms; for each purported sale, there was arttiffigy purported re-purchase of the ethanol by
Murex for cash.Id.  12. In fact, these transactionsgigg rise to receivall never occurred.
1 16; Murex and ABC had created this “fraudulesper trail” to suppotthe fiction that there
had been bona fide sales and deliveries of ethadofl 17.

FNBC further alleged that Murex then sofexl to dupe FNBC to “unwittingly becom(Je
ABC'’s largest creditor by marketing the phantmroeivables it manufactured to FNBC as an
investment.”1d. § 19. Murex carried off this scheme byhtracting with an electronic auction
platform run by an unlicensed broker-dealer, The Receivables Exchange, LLC (“TIRETY.
20-21. Using the TRE platform, Murex graduatigreased ABC'’s indebtedness to more than
$125 million, and eventually “unloaded” thatdéonto FNBC by selling FNBC the last of its
receivables for the fake transaction&d’ 1 23—-25. Between July and September 2015, Murex
thereby sold FNBC more than $69 million iceézables from bogus transactions, leaving FNBC
with a large lossld. 1 29-32. To further the scheme, thenptint alleges, Murex made false
statements to buyers of receivables throughatiwtion platform, including FNBC, and failed to
disclose the offsetting re-purchase transactions that made the receivables illdis¥fy34—42.

Of note, five paragraphs in the Comptaimade allegations about the EPA and RINSs.
The Complaint stated that Mugby engaging in “phony transactiashffor the purported sale of
ethanol to FNBC,” of having broken “numerouatstand federal laws.” These include “upon

information and belief those of the EnvironrtedrProtection Agency (“EPA”), regulating and
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pertaining to the sales and simignt of ethanol and the repad of Renewable Identification
Numbers (RINSs) connected theretdd. { 57. The Complaint defined RINs and summarized the
EPA'’s regulations regarding bigdls, including the requiremetitat “[a]Jnyone who owns RINs
must register with the EPA on an annual basid obey mandated record-keeping requirements.
All RINS are required to be reged to the EPA after creationld. {1 58-59. It alleged that,
while “it is unclear” what portion of ABC and Murex’s offsetting transactions involving ethanol
sales “might be subject to federally mandatwbrd keeping and redorg requirements,” “upon
information and belieMurex did not maintain any recarer comply with any reporting
requirements relating to the alleged ungied sale and transfer of ethanold. { 60.

FNBC'’s Complaint further alleged that: “Mex is involved currently with the EPA on a
matter involving EPA fraud.ld. {1 62. The Complaint did notaddorate on this allegation.

As relief, FNBC’s Complaint sought “actyahcidental, special and consequential
damages”; an accounting; attornefees and expenses; and rescissionat 16—17.

D. Murex’s Motion to Disqualify H&K

On November 29, 2016, Murex moved to diglify H&K as FNBC'’s counsel in this
case, submitting a memorandum of law, Dkt. 30 (“Murex Mem.”), and factual declarations and
exhibits in supportSee supranote [1].

Specifically, Murex alleged, in early 2016, whd&K had been preparing to sue Murex
on FNBC'’s behalf, H&K—Iargely through McAdamshom Murex described as an attorney in
H&K’s Washington, D.C., office-had also represented Murex in defending against the
threatened EPA enforcement action involvingithalent RINs. Murex dmowledged that it had
originally hired H&K to lobby solelyor policy changes before the EPA, 1 6—7 & Ex. 3.
But, Murex stated, its receipt iate January of the EPA No#, giving it 30 days to prepare

affirmative defenses against the claim thaiaidl illegally engaged in transactions involving
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fraudulent RINs, changed the character of H&kKepresentation. Theafter, Murex stated,
McAdams had given Murex legal and strategleiee how to defend itself, and, in so doing, had
become privy to confidential information of Murex’sl. Murex also asserted that McAdams,
on February 12, 2016, had participated in awdah KRCL, Murex’s outside counsel in the

GRC litigation, in which the participants revied case strategy, Murex’s EPA defense, and the
interplay between the GRC litigati@md the EPA’s threatened actiolia. 1 12—-13. Murex

also asserted that it hagceived telephonic regulatory aedforcement advice from H&K

partner Kaufmanld. Murex noted that until March 2016,htad been unaware of H&K’s
representation of FNBC, and that, when askduhdt refused to waive the conflict presented by
H&K'’s representation of FNBCId. 1 18-23.

Murex argued that disqualification weequired because H&K had concurrently
represented it and its litigation\a&tsary FNBC. Murex argued thatvould be prejudiced were
H&K permitted to represent FNBC, in thahiad provided H&K with a “tremendous amount of
confidential information related in part to RIN litigation and EPA regulatory compliance
litigation.” 1d. § 24. Murex argued that H&K had aldyaexploited its condflential information,
in that its Complaint had alleged that “Murexnvolved currently with the EPA on a matter
involving RIN fraud.” Before that filing, Murestated, the EPA’s inquiry had not been a matter
of public record, and Murex had dissed it only to its attorneydd. { 26 (citing Compl.  62).
Murex stated that it was unaware of other nsdanwhich H&K or FNBC could have learned of
the threatened éorcement actionld. By revealing the EPA’s potential action against it, Murex
stated, H&K had betrayed its duties to—and embarrassed—Mide%.46.

E. H&K’s Response to the Disqualifi@ation Motion and Murex’s Reply
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On December 19, 2016, H&K—on behaffFNBC—filed a memorandum of law
opposing disqualification (“HK Mem.”), along witkupporting declarations and exhibiee
supra,note 1. H&K made three argumerggainst disqualification.

First, it argued, Murex had solely been a loblgyclient as reflected in the Engagement
Agreement. HK Mem. at 1-8. McAdams, H&Kastd, is exclusively bbbyist: While H&K’s
website identifies him as a J.D. graduate ofeticen University’s Washington College of Law,
H&K noted, McAdams is not a licensed lawyke, and H&K have not held McAdams out as
such, and his title is Senior Policy Analy$iK Mem. at 1-8; McAdams Decl. Y 2, 34.

Second, H&K argued, to the extent H&KdMurex had contemplated legal work,
Murex was never more than a “prospective clientH&K. No engagement letter had been
executed for legal work; thus, there had newsmban attorney-client relationship between H&K
and Murex. H&K Mem. at 1, 8-11.

Third, H&K argued, even if H&K had represedtslurex as its attorney, this lawsuit was
not tainted. The subjects of this lawsanid H&K’s Murex work, H& argued, do not overlap,
in that FNBC accuses Murex of participating ikdathanol transactions aimed at defrauding it,
whereas H&K’s Murex work involved a regulatanquiry relating to fraudulent RINSs. And,
H&K stated: “It does not even appear that mibstot all, of the alleged sham transactions
[involving ABC] included RINs.”Id. at 15. H&K denied that H&K had learned that “Murex is
involved currently with the EPA on a mattevolving RIN fraud,” Compl. { 62, from Murex.
Relying on a declaration from Maines, H&K stathdt it had learned this by some other means.
Id. at 16—17 (citing Maines Decl. § 11).

On February 6, 2017, Murex submitted a reply. Dkt. 53 (“Murex Reply”). It noted that

the Engagement Agreement had predated the Ndtige. It argued that H&K’s unexpected
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work defending it against enforcement actiod baen of a different character than the
“legislative lobbying” work originally contemplated. I 3, 15, and constituted legal workl. i
5, 11. As to taint, Murex argued there was afttisk confidential information it had given H&K
would be used against itd. § 2Q This risk was heightened, Mex argued, by the fact that
McAdams and Maines had spoken about H&K’s work for Murex in early 201%,22, by the
allegations in the Complaint regarding RINs, and by H&K’s failure to erect an “ethics wall”
between the two representations until Noven8ier2016, after Murex had moved to disqualify.
Id. 1 9.

F. FNBC’s Amended Complaint

On January 31, 2017, H&K, on FNBC'’s béhéled a First Amended Complaint
(“FAC"). Relevant here, the FAC—while addj allegations regarding Murex’s interactions
with ABC—removed all allegations regardingNRl. This, Maines attests, was not due to
Murex’s disqualification motion, but to hisleanced understanding of his client’s caSee
Maines Decl. § 12 (“Although I did not fully undéaad this at the time, | now understand that
contracts for the sale of biofuels (such as the allegedly “sham” contracts between ABC and
Murex that are at the core ofNIBC'’s claims]) may nor may nohvolve the transfer of RIN[]s,”
and that “neither the presence nor the ats@f RINs on any purchase and sale documents
between ABC and Murex demonstrate whether AB@ Murex did or did not engage in sham
transactions.”)id. I 13 (attesting that, as a resulrefiewing documents filed in ABC’s
bankruptcy proceeding, H&K had learned tha tlocuments relating to the alleged sham
transactions at issueddnot reference RINs). To the origirsix claims against Murex, the FAC

added seven causes of action, including under the federal racketeering statute, 18 U.S.C. § 1961,
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and the Louisiana Unfair Trade Practices Statutd,for unjust enrichment, detrimental reliance,
and misappropriation of proprietary informatfon.

G. Argument and Post-Argument Submissions

On February 13, 2017, the Court heard argument. It focused on whether H&K had
engaged in concurrent legal representations of Murex and FNBC, and, if so, whether there was a
risk of trial taint. After argument, the Caunmotified counsel that ivas likely to find a
concurrent representation. The Court gaMBC a week to notify the Court whether it
continued to seek regsentation by H&K.

On February 21, 2017, FNBC, per H&8Ua spontsubmitted a lengthy surreply
opposing disqualification and re-arggithe issues of concurrenpresentation and trial taint.
Dkt. 56 (“H&K Surreply”). The Court permitted Murex to submit its own sur-reply, which it
filed on March 7, 2017. Dkt. 65.

Il. Discussion
A. Background Principles Goverring Disqualification Motions

“The authority of federal courts to disqugldttorneys derives froitieir inherent power
to preserve the integrity dfie adversary processHempstead Video, Inc. v. Incorporated
Village of Valley Stream109 F.3d 127, 132 (2d Cir. 2005) (citiBd. of Educ. v. Nyquisb90
F.2d 1241, 1246 (2d Cir. 1979)). In exercising gosver, the Court must “attempt[] to balance
a client’s right freely to choosedhcounsel against the need to maintairhilgaest standard of
the profession."Hempstead Video, Inc409 F.3d at 132 (internal quotations and citations

omitted).

8 On March 7, 2017, Murex moved to dismiss theCE-®kt. 63, much ai had earlier moved to
dismiss the initial Complaint, Dkt. 24. That motion is pending.
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Motions to disqualify are dfavored and subject to a higtandard of proof. That is
because disqualification impinges on a party’s rightsmploy the counsel of its choice, because
a motion to disqualify has potential to be ugadactical purposesna because, even when
brought in good faith, such a motion can causaydémpose expenses,c@mterfere with the
attorney-client relationshipEvans v. Artek Systems Cqrpl5 F.2d 788, 791-792 (2d Cir.
1983);see alsaMurray v. Metropolitan Life Ins. Cp583 F.3d 173, 178 (2d Cir. 200®yquist
590 F.2d at 124@)audier v. E&S Medical Staffing, IndNo. 12 Civ. 206 (PAE), 2012 WL
3642823, at *1 (S.D.N.Y. August 23, 2012).

On the other hand, the Second Circuit had,hey doubt should be resolved in favor of
disqualification. Hull v. Celanese Corp513 F.2d 568, 571 (2d Cir. 1975). In the end, after
careful analysis, a motion to disqualify is fomitted to the sound disgtion of the district
court,” Purgess v. Sharro¢iB3 F.3d 134, 144 (2d Cir. 1994), and reviewed for abuse of
discretion GSI Commerce Solutions, Inc. v. Babycenter, 1818 F.3d 204, 209 (2d Cir. 2010).

In considering motions to disqualify, couafien benefit from vaable guidance offered
by the American Bar Association (ABA) and state disciplinary rukee, e.g GSI Commerce
Solutions 618 F.3d at 209. However, “such rules repeovide general guidance and not every
violation of a disciplinaryule will necessarily leatb disqualification.” Hempstead Vided09
F.3d at 132Nyquist 590 F.2d at 1246. Conversely, “disquadition may be justified even in
the absence of a clear ethicadédch ‘where necessary to presethwe integrity of the adversary
process.” Nyquist 590 F.2d at 1246.

Where an attorney’s conduct tends to taint a trial, disqualification is warrg@id.
Commerce Solution§18 F.3d at 20%4empstead Videal09 F.3d at 132—-33pe also Nyquist

590 F.2d at 1246 (“other ethicallations can be left to eral and state disciplinary
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mechanisms”). The Second Circhés recognized two situations in which a $krial taint

may require disqualificationSee Nyquist90 F.2d at 1246. The firstisgs “when an attorney
places himself in a position where he could aiséient’s privileged information against the
client.” Hempstead Videa@l09 F.3d at 133.The second arises when an attorney places himself
in a position where he may not exercise indepahghdgment on behalf of a client, for example,
as a result of a representation of a separatetcliehis “undermin[es] the Court’s confidence in
the vigor of the attorney’s representation of his cliedyquist 590 F.2d at 1248,

When a conflict has been found between thient representationtsy an attorney, the
standard for disqualification vias depending on whether the reggntations were successive or
concurrent.Hempstead Videat09 F.3d at 133.

The disqualification standard for successepresentations turns on whether there was a
“substantial relationship” between the matterssuoh cases, the attorneay be disqualified if:

“(1) the moving party is a formelient of the adverse party’s counsel;

(2) there is a subgtdal relationship between theilgect matter of the counsel’s
prior representation of the moving partydathe issues in the present lawsuit; and

(3) the attorney whose disqualificatiorsught had access to, or was likely to have
had access to, relevant privileged information in the course of his prior
representation of the client.”

° The obligation not to disclose such information is embodieidtexr; alia, Rule 1.6 of the New
York Rules of Professional Conduct (the “New Y&ules”). It states, in pertinent part, that a
lawyer “shall not knowingly revealonfidential information . . . or use such information to the
disadvantage of a client or foretladvantage of a lawyer or arthperson.” Rule 1.6(a). This
same language appears in the parallel provisidhe Washington, D.C., Rules of Professional
Conduct (the “DC Rules”), Rule 1.6(a).

10 This obligation not to avoid st conflicts is embodied imter alia, Rule 1.7 of the New

York Rules. It states, in pertinent part, théaayer shall not represeatclient if a reasonable
lawyer would conclude that either: “(1) the repentation will involve thiawyer in representing
different interests” or “(2) theris a significant risk that tHawyer’s professional judgment on
behalf of a client will be significantly affected by the lawyer’s own financial, business, property
or other personal interestsRule 1.7(a). DC Rule 1.7(apntains the same requirement.
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Hempstead Videget09 F.3d at 127 (quotirgvans 715 F.2d at 7913

The disqualification standard for concurrergresentations is stricter. “[l]t is ‘prima
facie improper’ for an attorney to simultanequstpresent a clienina another party with
interests directly adverse to that clientd. (citing Cinema 5, Ltd. v. Cinerama, In&28 F.2d
1384, 1387 (2d Cir. 1976)). A concurrent représeon implicates “the duty of undivided
loyalty which an attorney owes to each of biients,” who are entitled to the lawyer’'s
“undivided allegiance and faithl, devoted service.”Cinema 5, Ltd.528 F.2d at 1386. Where
a concurrent representatiorfasind, it will “not suffice to shovthat the two matters upon which
an attorney represents existing clients are unrelat@&' Commerces18 F.3d at 209. As the
Second Circuit has explainedThe lawyer who would sukis own client, asserting in
justification the lack of ‘substantial relationphbetween the litigation and the work he has
undertaken to perform for that client,|é&aning on a slender read indeedd. (quotingCinema
5, 528 F.2d at 1386). Instead, “it is incumbent uporatt@ney to ‘show, at the very least, that
there will be no actual @apparentconflict in loyalties or dinmution in the vigor of his
representation.”ld.; Hempstead Videal09 F.3d at 133. (emphasis in original)). “This,” the

Second Circuit has stated, “is ‘a burderhsavy that it will rarely be met.”"GSI Commerce

11 See also Hull513 F.2d at 571-572 (upholding disqualifioa under substantial relationship
test);United States v. Prevezon Holding89 F.2d 227, 240 (2d Cir. 1987) (reversing district
court and holding disquaidation required under substantial tedaship test; it was error to shift
burden to movant to show that confidenced been passed to counsel, because movant was
entitled to benefit of irrebuttable presutigm that confidences had been sharéthrck Eprova
AG v. Prothea670 F. Supp. 2d 201 (S.D.N.Y. 2009) (JCF) (granting motion to disqualify under
substantial relationship tesBlue Planet Software, Inc. v. Games International, L8&1 F.
Supp.2d 273 (S.D.N.Y. 2004) (sam@)ajide v. Palisades Collection, LL.2216 WL 1448859
(S.D.N.Y. 2016) (denying motion to disquglunder substantial relationship teSgantek
Medical, Inc. v. Sabell&693 F. Supp. 2d 235 (E.D.N.Y. 2008) (samejierican International
Group, Inc. v. Bank of America Cor827 F. Supp. 2d 341 (S.D.N.Y. 2011) (same).
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618 F.3d at 209 (quotinglueck v. Jonathan Logan, In6€53 F.3d 746, 749 (2d Cir. 198%ge,
e.g., Stratagem Development Corfb6 F. Supp. 789 (S.D.N.Y. 1991) (SWK) (disqualifying
firm after determining that standard fmoncurrent representation applied).

B. Discussion

Murex’s motion to disqualify requires the Coto resolve, in sequence, three issues.
First, did H&K provide legal sefges to, and form an attornejient relationship with, Murex,
implicating canons of professidm&sponsibility? Or, did H&K’s services for Murex consist
exclusively of lobbying work, which, under MurexEngagement Agreement, permitted H&K to
represent adverse parties inelated matters? Sewd, assuming that H&K served as Murex’s
attorney, was H&K’s legal representation of Mumncurrent with or successive to H&K'’s
representation of FNBC? Thirdnder the operativeatdard, is disqualifation required?

The Court addresses these issues in turn.

1. Did H&K Provide Legal Services tg and Form an Attorney-Client
Relationship With, Murex?

In denying a conflict, H&K argues that Murgvas solely a lobbying client and that H&K
provided Murex only “lobbying services.” FNBC Br. McAdams, it notes, although identified
on H&K’s website as a law schogtaduate, lacks a law license,k® solely as a lobbyist, and
is held out by the firm as a “Senior Policy Analyskd. at 1-2. And the Engagement Agreement
with Murex, H&K notes, described the engagement as a “Lobbying/ Consulting Engagement”
and defined H&K’s serviceas those of lobbyist:

“Under the scope of this engagement H&K will provide Murex with the following:

an overview of current EPfegulations and the impacto Murex opgtions to

date; secure meetings with key deciseomd policy makers at EPA regarding the

implications of current regations to your company atide RIN market in general;

and H&K will seek support from the relevant congressional staff to reinforce your
position with EPA if appropriate.”
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Id. at 3 (quoting Engagement Agreement § 2)rthar, H&K notes, in the agreement, Murex
agreed that “the servicesrfawhich you have engaged [H&K]aflaw-related services’ antbt
‘legal services™; that “the firnwill not be acting as your lawyens this matter but rather in a
lobbying capacity using nonlawypersonnel”; that “[a]s such, eéprotections which accompany
an attorney-client relationshgn not apply,” such that “thim’s lawyers would not be
prohibited from providing legal sapes to clients in unrelated legal matters that are adverse to
you.” Id. at 3—4 (quoting Engagement Agreemen89%). Finally, H&K notes, a document
entitled “Terms of Engagement” which the Engagement Agreement incorporated stated:

“We will provide consulting servicesnly. You have acknowledged in the

accompanying letter that you do not expecteceive, and we will not provide[,]

any legal services as pait this engagement. Caguently, no attorney-client

relationship will result from this engagement and you will not become entitled to

any of the benefits of any attey client relationship[.]”
Id. at 4 (Quoting McAdams Decl., Ex. 4).

Given these writings, H&K arguet was literally as plain athe words on the page that
the Engagement Agreement and the Termsngalgement did not create an attorney-client
relationship between Murex and H&K” and “dibt impose on H&K the conflict of interest
limitations that apply to attaey-client relationships.’Id. at 5.

The Court has little doubt that, had H&K’sseing services to Murebeen confined to
those described in the Engagement Agreenidaitex could not credibly claim that H&K had
provided it legal services, formed an attornegirelationship with it, or took on a conflicting
engagement in breach of canons of professimsgonsibility. The codeof conduct applicable
to the District of Columbia, where H&K'’s ERrelated work for Murex was centered, identify

lobbying as a distinct disciple from the practice of law. Lobbying is defined as:

“[A]ctivities [that] may include, but are ndimited to: oral, witten and electronic
communications with members of Comgs, congressional committees, . . .
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congressional staff [and executive ageneied agency personneljith regard to

the formulation, modification, or adoption f&deral legislabn [and regulations];

preparation and planning activities,easch, and other background work in support

of such contacts; and development of . . . strategy and tactics.”
Unauthorized Practice of Law Op. 19-07, “Aippbility of Rule 49 to U.S. Legislative
Lobbying” (“UPL Op. 19-07");see als®.C. Ethics Op. 344 (2008)X&nding this definition to
“executive branch rule-making matters”).

Moreover, as U.P. Op. 19-07 recognizes:

“U.S. legislative lobbying mainvolve ‘preparing or gxressing legal opinions.’

Indeed, it may be difficult or even impoisl& to discuss witla client or others

whether current federal law should berbed without discussing whether and how

current federal law addresses an issdHewever, individuals and companies who

want assistance in presenting their viéavihe U.S. Congress understand that many

lobbyists are not lawyers attldat nonlawyers can funot as effectively as—and

in some instances more effectively than—lawyers.”
UPL Op. 19-07 (comparing lobbying to “taxcounting, securities advice, and pension
consulting”);see als®.C. Ethics Op. 344; D.C. Rule 5.7, cmt. 9; New York Rule 5.7, cmt. 9.
H&K’s January 20, 2016 Engagement Agreement Wtirex thus was correct to recite that,
when a client engages a lobbyist as such, thetadiees not obtain the bdite of an attorney-
client relationship, including the conflict rules governing attorn&eeD.C. Rule 5.7, cmt. 1;
D.C. Ethics Op. 344.

The “words on the page” of the Engagement Agreement, on which H&K relies for its
claim that its performed only lobbying servicds,not, however, describe the reality of H&K’s
ensuing work for Murex. H&K’s representatiohMurex was an example of “mission creep,”
in which the scope of a firm’s work for its aliegrew beyond that described in its engagement

agreement without any correspamgl modification of that agrement or open acknowledgment

between the firm and its client that the repregenmtan fact had overrun the written agreement.
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From the outset, in fact, H&K’s work fdlurex materially exceeded the scope of work
described in the Engagement AgreementatTvas because of a game-changing intervening
event. On January 29, 2016, nine days afeeatfreement was signed and three days before
H&K’s work on its behalf was to begin, Muregaeived the EPA Notice. The notice raised the
prospect of enforcement action against Muresebleon Murex’s ownership, transfer and use of
fraudulent A-RINs generated by G&ner SRC. It cited a recestiminal prosecution of a Gen-
X and SRC executive involving frdulent RINs, threatened Murewth potential sizable civil
penalties depending on its affirmative defenaes, gave Murex 30 days to respond. Minutes
after receiving the notice, Murex tifeed McAdams and sought his halppreparing a defense.
And, as the assembled record reflects, froat tlay forward, before H&K’s lobbying work for
Murex was even scheduled to begin, McAdaatively helped construct and choreograph
Murex’s defense.

Towards that end, McAdams reviewed the voluminous documents forwarded to him by

LeRow. These materials illuminated the factsoaslurex’s historical and present exposure to
fraudulent RINS and Murex’s evolving policiesdapractices with regard to RINs. McAdams
commented on Murex’s proposed affirmative defes. He edited its draft submission, adding
facts, argument, and a citation to the applic&#é regulations. He drafted text for Murex to
submit to the EPA in its defense, language which Murex adegtddtimfor its submission.
He even advised on formatting. And McAdamswapied, overtly such that his name and
email address at H&K were visible to the EPA, on LeRow’s emails to the agency submitting
Murex’s affirmative defense and attachmerige, e.gLeRow Decl., Ex. A.

Contrary to H&K’s argument, this work wasitside the scope of the parties’ written

agreement. The EPA Notice post-dated the Engagement Agreement. And McAdams’s work
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trying to deter the EPA from bringing the actiothiteatened was distinct from the “regulatory
consulting” matters covered by that agreemaritAdams’s work developing and coordinating
its client’'s defense was not an act of providiag overview of currenEPA regulations and the
impacts to Murex operations to date,” “secur[ingetings with key decision and policy makers
at EPA regarding the implications of current ragjons to your company and the RIN market in
general,” or “seek[ing] support from the relevanhgressional staff. Engagement Agreement
at 1. The agreement is silent as to anykiay H&K defending a potential enforcement action.
And H&K does not claim—and there is no evidence to support—that, at the time the agreement
was entered, Murex and McAdams anticipatecctirapany’s receipt of a notice along the lines
of the EPA Notice, let alone that they agreeat tH&K would assist Munre in responding to it.
Quite the contrary: At argument on thetmno to disqualify, H&K acknowledged that
“the purpose of . . . McAdams’[s] retention a®hbyist was to obtain relief that was by its
nature . . . applicable to others in thdustry.” Tr. 29. As H& explained, Murex hired
McAdams to persuade the agency to exteed2#b cap on the exposure of all companies,
including Murex, who had transacted in frawghtlRINS, so as to cover years before 2014-2016.
Id. at Tr. 28-29 (acknowledging that Murex’s pase in hiring McAdams was “not to get one-
off relief for Murex but to . . . benefit Murgand] others who have exposure during the same
time period”). McAdams’s work helping Murexsond to the EPA Notice, in contrast, was not
of an industry-wide nature. It was to secrgkef specific to Murex:Although other industry

participants appear to have received similatices, the defense that McAdams helped Murex
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present was particular to Murex and anchore@ats and supported by ekits specific to that
one client'?

McAdams’s work for Murex in response te@tEPA Notice also exceeded the definition
of “lobbying” in U.P. Op. 19-07. His preparatiohMurex’s written defense, being advocacy on
behalf of a single client, was naimed at “the formulation, mdttation, or adoption of federal
legislation [or regulations].” It was more thgreparation and planningctivities, research, and
other background work in support of such contacts.” And, while McAdams and Murex certainly
brought strategic thinking toelar on Murex’s response, his wataping its submission to the
EPA would not naturally be dedlged as the “development of . . . strategy and tacti§eéU.P.
Op. 19-07.

The issue then is whether th®rk constituted legal oobbying services. That question
is fact-intensive.See, e.g., In Re Grand Jury Subpoed&9, F. Supp. 2d 270, 285 (S.D.N.Y.
2001) (application for presidential pardon constdutbbying). But, as to McAdams'’s efforts
on Murex’s behalf that were occasioned by thé E@tice, the question is easily answered:
This was legal work. H&K'’s regulatory defenseMurex fell outside th scope of its written
engagement for lobbying. It fell outside ofRJOp. 19-07’s definition of lobbying. And as a
review of McAdams’s communications with foent’s officials—andof the various Murex
submissions to the EPA that McAdams editad/ar authored—reflects, McAdams’s work was

guintessentially that of an adsate applying legal standards &xfs. Drawing on his expertise,

121n addition to covering difi@nt subject matters, H&K’s hibying and enforcement defense

work covered time periods that were not fullynsonant. H&K'’s lobbying efforts were aimed at
extending, to the years 2013 and earlier, a 2% cap the agency had set, for the years 2014-2016,
on the obligation to replace bogus RINS. Thé&E®tice, however, threatened enforcement

action for Murex’s ownership, transfer, or usdrafudulent RINS during the period February 21,
2013 and December 31, 2014.
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McAdams assisted Murex to fashion affirmativéethses that cited and applied each element of
the EPA’s five-part standard gawveng the transfer of RINsee40 C.F.R. § 80.1460(b)(2) &
(c)(1), to Murex’s particular facts in a lightahwas fair but favorabl® his client’s caus&
McAdams’s work—which ultimately prodesuccessful—helping Murex prepare its
written defenses before a federal regulator wafaat) of a piece with the work that controversy
lawyers whose clients are tatened with enforcement action by such a regulator commonly
perform. Whether these lawyers are specialists agarticular agency generalist litigators,
such lawyers routinely submit—or prepare for a client to submit—written submissions, styled as
memoranda, white papers, and/or “Wells subroissi’ aimed at discouraging civil enforcement
action threatened by an agen@&ee, e.gln re Initial Public Offering Securities Litigatior2004
WL 60290, at *1 (S.D.N.Y. 2004) (explaining “Websibmission” process in which lawyers
make written factual and legal advocacy submissions after SEC staff has recommended an
enforcement proceeding). Federal agenciesrégatlarly receive such advocacy submissions by
lawyers in defense of a client’s past condaoctude the Securities and Exchange Commission,
the Consumer Financial Protection Burethae, Federal Trade Commission, the Federal
Communications Commission, and #feod and Drug AdministrationTo such an attorney, the
paragraphs that McAdams authored, and the mdiom that he helped craft on Murex’s behalf

to fend off EPA enforcement action, would be readégognizable as legal work of this genre.

BB H&K argues that the EPA sougbmly factual information.SeeHK Surreply at 2. But
McAdams and Murex culled and provided the BRith facts keyed to the elements of the
regulatory legal standard, and these facts watedwith reference to, and marshaled towards
establishing, that standard. The application of law to factieaeacteristically legal function.
See, e.gModel Code of Prof'| Respoitslity EC 3-5 (Am. Bar Assh 1980) (“The essence of the
professional judgment of the lawyer is htkieated ability to relate the general body and
philosophy of law to a specifiegal problem of a client.”)
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The Court then turns to the issue of whetlad factors consided, H&K'’s provision of
legal services to Murex gave rise to an aggraolient relationship (aspposed to, for example,
having been rendered so fleetinglypeshaps not to do so). “The formation of an attorney-client
relationship hinges upon the clienffeasonable] belief that he ismsulting an attorney in that
capacity and his manifested intention to seek professional legal ad@ee.Merck Eprova AG
v. Prothea 670 F. Supp. 2d 201, 210 (S.D.N.Y. 2009)dinal quotations omitted). No special
formality is required to demonstrate the establishment of that relatiorighi@ourts in this
District have generally considerstk factors in assessing whetlaa attorney-client relationship
existed:

“1) whether a fee arrangement was enteréal@n a fee paid; 2) whether a written

contract or retainer agreement exists indicating that the attorney accepted

representation; 3) whether there was dormal relationship whereby the attorney
performed legal services gratuitouslywhether the attornegctually represented

the [client] in one aspect of the matterd, a deposition); 5) whether the attorney

excluded the individual fronsome aspect of [the] litegion in order to protect

another (or a) client’s interest; [and] Whether the purported client believes that

the attorney was representing him ancethler this belief was reasonable.”

Id. (citations omitted).

H&K and Murex each seize on different faeind each makes a sound argument as to
whether it was reasonable for Murex to belithat H&K was functionings its attorney. H&K
emphasizes the lobbying-only language of the Bageent Agreement and its disclaimer of an
attorney-client relationship. H&K also notdst, after McAdams began defending Murex
against the enforcement action, the parties didmoease Murex’s monthly retainer, suggesting
perhaps that they viewed this defense asiwitie existing lobbying agreement. H&K also
notes that McAdams, while legglftrained, is a “Senior Policy Aatyst,” that there is no hard

evidence that McAdams held himself out to Muasxa lawyer, and that McAdams attests that he

did not. SeeMcAdams Decl. | 17.
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These arguments undeniably have forcet, Ba balance, the arguments on Murex’s
behalf carry the day.

Most significant, McAdams performed, owefive-week period spanning late January
through early March 2016, the quissential legal services ofadting and editing affirmative
defenses for it to submit to the EPA to try todeoff an adverse actionpunseling Murex as the
application of agency regulatiotisthe company’s historical factsnd advising it as to strategy
as to its submissions. McAdams also reviewedfidential materialand information of his
client. See, e.g.Bartel Decl. 1 13 (attestirtgat “[t|he vast majority of th[e] information [given
to] McAdams is highly confidential”). The docemtary record reflects that McAdams worked
closely with his client in thagndeavor. His work on Murex’s bhalf was substantial, sustained,
and entailed many communications with LeR&artel, and Wright. McAdams’s legal work
defending Murex was not, in other words, cabinetinme to an isolatednd fleeting moment.

And H&K had no other legal heip this endeavor: No lawyer outside the firm assisted
Murex to defend itself before the EPA. The three Murex officials whom McAdams counseled
(Wright, Bartel, and LeRow), who received his work-product, and who worked with him in
shaping the EPA submission, are all non-lawyers.

Relevant too, in the course of his comnuaions with Murex, McAdams referenced and
proposed to draw upon, as resources, his collsagiud&K, a national law firm. Putting aside
disputed facts, the documentary record refldws McAdams told Murex on February 12 that he

had consulted “two of my compliance folkgidathat he planned tmonsult “my white collar

¥ The record does not reflect that Murex hasrsegal counsel or in-housawyers. CFO Bartel
attests that he “often engagefsjal counsel on Murex’s behalfghd coordinate[s] directly with
counsel during the pendency of litigation and tagguy compliance matters that require legal
assistance.” Bartel Decl. 2.
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guy” (Gordon). McAdams also utilized the services in February 2016 of H&K associate attorney
Emersont> And, McAdams admits, in January 2016,emnthe had discussed the scope of the
engagement with LeRow, “I did state that H&Kutd provide other services to Murex, including
legal services.” McAdams Decl. { 18.

Also bearing on Murex’s reasonable undnsling as to theature of H&K’s
relationship with Murex as it evolved aftitve EPA Notice was McAdams’s contemporaneous
assistance to it with a separate legal mattiee: GRC litigation. On the same day, February 12,
2016, when McAdams told Murex of his intended consultation with others at H&K including
“my white collar guy,” McAdams spent a half-hour consulting by phone with lawyers from
KRCL, Murex’s outside counsel in the GRC litigen. That litigation also involved fraudulent
RINs. McAdams’s discussion with these litigataovered confidential facts and strategy. And
as the KRCL lawyers attest,itvolved coordinating between Mws litigation strategy and its
arguments before the EPA. This consubtatitoo, was known to the Mex officers who were
working with McAdams. It would have reinmfmed to them—patrticularly as non-lawyers—that
McAdams’s role as to Murex had growndncompass an attorney-client relationship.

The Murex officials who most actively interacted with McAdams uniformly attest that

they understood Murex to have an attornkgrnt relationship withtMcAdams and H&K. See,

15 Emerson recorded 1.8 hours of work for Muoa “RIN replacementesearch” in February
2016, which Emerson entered under McAdams’s lafpynatter number. This work “related to
the EPA’s treatment of fraudulent RINs purchasgdurex and sold to it by others.” Emerson
Decl. 8. The record is not clear as toghgpose to which McAdams put Emerson’s work, but
it appears to have been used to support H8dkEfense of the enforcement action, because (1)
the Engagement Agreement stated H&K'’s lobbying engagema would only use fionlawyer
personnel,” and (2) LeRow recalls Mcams’s referencing Emerson’s worlseelLeRow Decl.

19 ("McAdams further informed me that hensulted with Steven D. Gordon, a partner in
H&K’s Washington, D.C. office, and discuss®urex matters with lawyers Kaufman and
Emerson, when preparing hidvce and opinions for Murex”).
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e.g, Bartel Decl. 1 15 (“At all tiras during the preparation oftiEPA Notice response letter, |
perceived McAdams to be providing legal advon how to effectivglrespond to the EPA
Notice and the allegations contained thereiargter to mitigate Murex’s potential exposure to
civil penalties and other damages. McAdamas not, as | understood it, simply lobbying the
EPA on Murex’s behalf.”)id. 1 14 (“He provided advice on formatting, legal substance, how to
address certain regulatory compliance congeand how to avoid potentially adverse legal
issues associated with Murex’s RIN diligenexplanations and the EPA in generald) 16
(“McAdams counseled Murex on how to address each of the EPA’s regulatory compliance
concerns, and how to assert Murex’s affirmatieéenses to liability.”); LeRow Decl. { 13 (from
January 2016 forward, “I used McAdams aggulatory compliance advisor[] and relied on
McAdams’[s] legal advice when fulfilling my duseo Murex as Director of Compliance. |
would never have disclosed Murex’s confilehinformation to McAdams had | known H&K

did not intend to keep suchfammation . . . confidential.”}® Viewing the evidence in totality,

the Court holds, “this belief was reasonabl®érck Eprova AG670 F. Supp. 2d at 216ee

also Leslie Dick Worldwide, Ltd. v. Sord$o. 08 Civ. 7900 (BSJ) (THK), 2009 WL 2190207, at
*8 (S.D.N.Y. July 22, 2009) (plaintiffs’ belief thétey had been represented by law firm “has a
reasonable basis in fact, in that Plaintiffs hadnterest they were seeking to advance by
securing legal advice from [the firm, namely]nb@ximize their chances e&curing a reversal in
the Appellate Division of thdismissal of their case.”).

H&K makes three arguments opposing thigcome. None alter this result.

18 Murex’s outside counsel at KRCL similatinderstood McAdams to be a lawyer offering
“legal opinions on matters related to the GRtyation.” Coleman Decl. 1 4, 6. McAdams
denies stating or implying to the KRCL lawydhait he was either “a lawyer for Murex” or
“licensed to practice law anywere.” McAdams Decl. | 34.
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McAdams’s state of mindAs H&K emphasizes, McAdams attests that he did not intend
to function as a lawyer or believe that he was doing so on behalf of MBesldK Surreply at 2
(“It never dawned on Mr. McAdams that MureXorwarded email would change the scope of
his engagement as a policy advisor to praviding legal services.”); McAdams Decl. 1 3—4,
17. The Court has no reasomjeestion that such was McAdars state of mind. The Court
fully credits that McAdams, during his woftar Murex, held the good faith—if insufficiently
examined—~belief that he was functioning solelyadsenior policy advisor.” On the assembled
record, McAdams’s focus as to Murex was phaiind commendably, on furthering his client’s
interest in a context in which M@cams was well-qualified to assist It is also understandable
that it might not have occurred to McAdams tmsider whether the enforcement defense project
was different in character so as to be a foregél services. From his perspective, defending
Murex against EPA enforcement action must heaemed a natural extension of his lobbying
assignment. The enforcement defense involvedgéame regulator and an aspect of the same
broad subject area (exposurdraudulent RINS) into which the Murex lobbying work fit.

The operative test, however, does not turthenawyer’s state of mind or good faith or
intentions. It is focused on the reasonableness alin@'s belief that there was an attorney-
client relationship, including based on the sarsiperformed. Here, for the reasons above, the
Murex officials reasonably viewed McAdams, ahd law firm at which he worked, as their
attorneys, when McAdams helped Murex develop its client-specific affirmative defenses in the
face of threatened enforcement action.

Kaufman and Emerson’s taties in March 2016 H&K argues that the communications
and work that its partner Kaufman and asstecEmerson undertook witbspect to Murex in

mid-March 2016 were, as both attest, in conpeclith a prospective engagement onBee
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Kaufman Decl. § 9-10; Emerson Decl. ME;Adams Decl. 1 23-25. They were not, H&K
argues, work for an existing client. As Buéi&K argues, these actions did not bespeak an
existing attorney-client relationship. FurthEl&K argues, because H&K and Murex did not
ultimately agree to an engagement for legalises, Kaufman’s and Emerson’s actions did not
give rise to such a relationship. On this poiné Court agrees with H& The finding of an
attorney-client relationship beeen Murex and H&K is not Is&d on Kaufman’s or Emerson’s
interactions withMurex in March 2016.

Policy considerations relating to the Engagement Agreema&k, finally, argues that,
as a policy matter, it must be allowed to refythe Engagement Agreent terms providing that
its work for Murex was of a lobbying nature andrpgting it to represent legal clients adverse to
Murex. To hold that the firm—on accountafforwarded email’—became Murex’s attorney,
triggering canons of professidrrasponsibility, H&K argues, would expose all law firms to
unwanted legal representations: “Otherwise tieern® way a law firm can protect itself, and an
unexpected, unsolicited email could change aregent for law-related services to one for
legal services.” FNBC Surreply at 2.

A law firm, of course, can rely on the tegraf a properly drafted written engagement
agreement that accurately describes the firm'scdar the client. And, subject to applicable
ethics rules, a law firm may be able to rely arliant’s advance waiver as to the firm’s potential
future conflicting engagements. Ethics opims governing the practice of law in Washington,
D.C., for example, permit clients to waive in adea certain conflicts ahterest, provided such

waivers comply with the overarching requirent of informed client consengeeD.C. Ethics
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Op. 309 (“the less specific the amostances considered by the tiand the less sophisticated
the client, the less likely that atvance waiver will be valid’.

On the facts here, however, H&K cannot tieewaiver provision in its agreement with
Murex as a shield. The agreement simply didaoeker the legal services that H&K came to
provide Murex. It did not describe H&K'’s sa@res to Murex as including the defense of the
threatened enforcement action. And it describedirm’s services to Murex as lobbying only,
as proved inaccurate. Unhelpfully, the agrearadaroadly worded advance waiver provision
also did not identify the FNBC matter as one inahitthe firm sought to reserve the right to be
adverse to Murex. Under these circumstanitesadvance waiver agreement that H&K sought
and received from its non-lawyeontacts at Murex fell well shbof embodying informed client
consent.See GSI Commerc618 F.3d at 212 (rejecting attengbteliance on conflict waiver
provision in engagement agreement where pronidid not cover preciggpe of conflict at

issue)t®

17Under D.C. Ethics Opinion 309, where a confiistolves two currentlents, a law firm may
not advance adverse positions ohddéof these clients in the same matter, and this conflict is
not waivable.See id(citing D.C. Rule 1.7(a)). But ardaance waiver may overcome conflicts
in other circumstances, including where the fimould be adverse to a client in a different
matter in which the client was separately represersee. id(citing D.C. Rule 1.7(b)). For an
advance waiver to be valid, the ethics opiniajqurees that “each potéally affected client
consent[] to such representation after full disalesaf the existence and nature of the possible
conflict and the possible adverse cansences of such representatioid! (citing D.C. Rule
1.7(c)). “Consent” is defined d% client’s uncoerced assetat a proposed course of action,
following consultation with the lawyer regarding the matter in question’; “consultation” means
“communication of information reasonably suffcit to permit the client to appreciate the
significance of the matten question.”” Id. (citing D.C. Rules, Terminology, 11 2-3). “A
waiver must be predicated upon disclosure cigffit to allow the cliet to make “a fully

informed decision.”ld. (citing D.C. Rule 1.7, comment 19, ahdre James452 A.2d 163, 167
(D.C. 1982) (requiring “a detailed ptanation of the risks and dbaantages to thclient”)).

18 Cf. Univ. of Rochester v. G.D. Searle & (do. 00 Civ. 6161 (LB), 2000 WL 1922271, at
*10 (W.D.N.Y. Dec. 11, 2000) (“[C]ourts take a faiyitical view of “blanket” future conflicts
waivers.”); Worldspan, L.P. v. The Sabre Group Holdings, I8d:, Supp. 2d 1356 (N.D. Ga.
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Contrary to its suggestion, H&K was not, at plbwerless to prevent this situation. To
“protect itself,” H&K need on} have declined the assignment of defending Murex against the
threatened enforcement action. Nothing oblig&K to accept that project. Alternatively,
before taking on Murex’s defense before BiA, H&K could have amended the Engagement
Agreement to accurately describe the firm@rk for Murex and—assuming informed client
consent—to provide for an advance waivetcasther matters, such as the FNBC litigation.
H&K did not do so before undertaking Murex’s dede. And, when H&K, after its defense of
Murex began, finally alerted to its dual reprdaéinns and sought a waiver from Murex of the
conflict with the FNBC representation, Muresfused to consent to H&K'’s suing it.

The predicament in which H&K finds itselfy which it faces the consequences from a
conflict perspective dfiaving taken on work outside the Egganent Agreement, was therefore
of its own making. And, contrary to H&K’s depiien of itself as a \atim of a “forwarded
email,” the record reflects avoidable human aystemic lapses within H&K at two junctures
that gave rise to its present predicameltte first caused H&K’s Washington, D.C., office
unknowingly to take on work for a client, Murexhom its Atlanta litigadrs were preparing to
sue on FNBC's behalf. The second caused H&K’skWior Murex to expand into legal services
beyond the scope of the Engagement Agreemaygeting attorney-clientonflict rules.

First, when McAdams opened the Murex maitteJanuary 2016, he ran a conflict check.

It disclosed that conflicts sedres as to Murex had been neity done by two H&K partners.

1998) (“[F]uture directly adverddigation against one's presenietit is a matter of such an
entirely different quality and exponentially grelammagnitude, and so unusual given the position
of trust existing between lawyer and client, thay document intended to grant standing consent
for the lawyer to litigate against his own clientist identify that possility, if not in plain

language, at least by irresigébnference including refenee to specific parties, the
circumstances under which such adverse reptasem would be undertaken, and all relevant

like information.”)
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one, from December 2015, by Mutryn; the otliemn earlier in January 2016, by Maines, who
was then representing FNBC with an eye towatdsg Murex. Maines €xl. § 5. The conflicts

search summary furnished to McAdanead, in red ovsized letters:

“You must contact the indi viduals in each section
below to determine whether your prospective new
matter would create a conf lict of interest.”

McAdams Decl., Ex. 1.

McAdams, however, did not follow up witMutryn or Maines bout the “potential
conflict,” or, apparently, withH&K’s ethics and conflicts pgonnel. McAdams Decl. | 16.
This, McAdams attests, was “based on my urtdasng that the natuid my work, nonlawyer
lobbying, would not present attorney-client conflict.”ld. Nor, when it accepted Murex as a
client, did anyone else &i&K make the connection betweeretfirm’s two representations. It
does not appear that the resaitdMcAdams’s conflicts inquy—which revealed the possible
conflict with Mutryn’s and Maines’'svork and directed that those lawyers be contacted—went to
anyone at H&K besides McAdams.

As a result of McAdams’s assumption ttgten his lobbyist role, he was incapable of
providing services that might heeld legal in nature, durirthe weeks that followed, McAdams
alone appears to have beeraasvthat H&K might have a clm with interests adverse to
Murex!® And as a result of the unawaess of the rest dhe firm that its client FNBC intended
to sue its prospective client Murex, H&K neaitically examinedn January 2016 whether

taking on Murex as a client was advisabler the same reason, H&K’s ethics and conflicts

19The H&K lawyers representing FNBC do not appeanave run a conflicts check for Murex
in between the check Maines conducted on January 11, 2016, and the execution of the
engagement letter with FNBC on Janu2éy 2016. McAdams and Murex executed their
engagement letter between those dates.
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specialists never knew to remind McAdams & itmportance of ensuring that his Murex work
stayed strictly within the lobbying-only mameters of the Engagement Agreement.

Second, after McAdams was forwarded thé\E¥tice, he did not notify anyone at
H&K before starting to defend Muxeagainst it. He jumped in to assist, tacitly viewing the new
project as another species of lobbying. H&Kianagement was thus unaware that McAdams
had taken on a new project that might fall outsiteescope of the Engagement Agreement. As
H&K'’s counsel acknowledged at argument: “Hmpaars to have kept that to himselSeeTr.

43. This deprived H&K'’s leaders of the abilityassess whether the new project was covered by
the agreement; whether it waseolegal or lobbying charactemd, if the former, whether it had
potential to conflict with H&K’s otheclient work such as for FNBCSee id(agreement by

H&K counsel with Court that there “is a systeproblem at Holland & Knight . . . when the
connection isn't made by anybody but Mr. McAdams until after the enforcement representation
is done” and that “[t]his canlte a best practice”).

In light of these breakdowns, H&K cannoffldet responsibility for the firm’s “mission
creep” with respect to Murex onto “a forwardeda#iti And H&K’s notion that the agreement’s
description of McAdams’s worés lobbying and not “legal sereis” would automatically carry
over to any additional work McAdams mightdatake on for Murex is wrong. Had McAdams
drafted a brief for Murex for submission to a coadyised on a lawsuit, or appeared before a
judge, the Engagement Agreement would remgform these lawyerly acts into “lobbying
services.” That McAdams’s advocacy here was aimed at dissuading an agency, not a court, from
adverse action does not clgg that principle.

The Court thus rejects as hypele H&K’s claim that an dverse ruling here would leave

law firms without “protect[ion]” where an engpjee receives “an unexpected, unsolicited email”
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asking the firm to take on a new project. The arswfor firms to have systems, cultures, and
informed personnel that assure that decisiorte aent matter intake and expansion are made
collaboratively, consultatively, and carefully with due regard for the conflict conseqifénces.

The Court, therefore, holds that H&-commencing January 29, 2016 and lasting at
least until March 2016, when McAdams'’s em@®ment defense work on Murex’s part was
demonstrably ongoing—had an attorndigsat relationship with Murex.

2. Did H&K Concurrently Represent FNBC and Murex?

The Court considers next whether H&K’samhey-client representation of Murex was
concurrent with its representati of FNBC. It was. The firm’s representation of FNBC in
preparing to sue, and later suing, Murex begddecember 2015 and has continued until today.
The firm’s defense of Murex vis-a-vis tB#A, spanning January 29 through March 2016, was
subsumed by that period. Indeed, when H&KMarch 2016, asked Murex to consent to the
FNBC representation, the two regentations were both ongoingdaH&K’s draft waiver letter
described the two representations as “concurrent.” Bartel Decl., Ex. G.

That H&K did not bring suit on FNBC'’s behalftil after its representation of Murex had
terminated does not change this result. Thestattthe relationship is assessed at the time the
conflict arises; the standard fooncurrent representation appliesere counsel at the same time
had represented clients with coofing interests even if the duapresentation ceased before the
filing of the disqualification motionSee Merck Eprova AG70 F. Supp. 2d at 209 (humerous

citations omitted). This principle is based oa thtionale that “if theule was otherwise, an

20 H&K’s decision to be both a law firm aradlobbying shop and—at ldasere—to reserve the
right to be adverse in litigatico its lobbying clients would appetar require it to be particularly
vigilant as to conflict issues. &hmodel presents an inhereskiiwhich materialized here, that
a representation that starts as lobbying will sheip#-into a legal onggiving rise to conflicts.
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‘attorney could always convert a present client into a “former client” by choosing when to cease
to represent the diabored client.” Id. (citations omitted¥!

3. Is Disqualification Required?

The Court, finally, considers whether tegiualify H&K. Although disqualification is
disfavored, any doubt should be resalun favor of disqualificationHull, 513 F.2d at 571. In
light of the Court’s finding tat H&K concurrently represéed Murex and FNBC, H&K must
show the absence of an actuahpparent conflict in loyalt& “a burden so heavy that it will
rarely be met,GSI Commerce518 F.3d at 209 (internal citations omitte&ee suprgp. 30.

After careful review of the parties’ argumenthe Court finds that H&K has failed to
carry this burden. In two independent resped&K’s continued re@sentation of FNBC would
unacceptably taint this proceeding.

First, H&K’s initial Complaint—accusing Mex of regulatory ad legal violations
involving RINs and outing the fact of the ERAjotential adversity to Murex—created, at a
minimum, the appearance of disloyalty by H&Kit®former client Murex. Allowing H&K to
persist in suing Murex wouleshdulge and invite such conduetdaput the Court’s imprimatur on
it.

Second, H&K gained access as a result akjpsesentation d¥iurex to significant
confidential information. Permitting H&K to seras FNBC'’s counsel creates a risk that this
would be used at trial to Murex’s detriment.

(a) Appearance of Disloyalty

21 This is colloquially referred tas the “hot potato” rule, which holds that counsel may not avoid
a disqualifying conflict by dropping the less desirable client like a “hot pot&e€, e.qid.;
Universal City Studios, Inc. v. Reimerd88 F. Supp. 2d 449, 453 (S.D.N.Y. 2000) (Kaplan, J.).
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In its initial Complaint on FNBC'’s behalf, H& injected the subject matter of its prior
representation of Murex into thtmse. Across five paragraph&K’s Complaint made factual
allegations about Murex’s exposure to frauduRHNs and its regulatory consequences—the
very subject as to which H&K had recently redgMurex defend itself before the EPA. The
Complaint recited the EPA’s RINs regulatioasgused Murex of breaking “numerous state and
federal laws,” including “upon informatiomd belief those of thEEPA] regulating and
pertaining to the sales and shipmef ethanol and the reportitng [RINS] connected thereto”;
and pled that, although it was “unclear” whattpmor of the transactions involving ethanol sales
between ABC and Murex implicated fraudulemioging of RINs, “upon information and belief
Murex did not maintain any records or compligh any reporting requirements relating to the
alleged underlying sale and transfer of ethanol.” Cofffpb7-60. Finally, the Complaint
stated: “Murex is involved currently witihhe EPA on a matter involving EPA fraudd.  62.

H&K’s Complaint thus put—or attempted put—Murex’s exposure to RIN fraud, its
alleged regulatory non-complian@d its interactions with the BRwith respect to such fraud
squarely at issue in this litigation. Basedtloa initial Complaint, H&K was necessarily taking
the position that these matters were relevafiNBC'’s claims and indicating that, if permitted to
do so, H&K would establish atiait Murex’s alleged misconduct witlespect to RINs. For this
reason, had the motion to disqualify been Ikesbbased on H&K’s iiial Complaint, H&K
would have failed even the more permissiva sgplicable where a firm has successively
represented two now-adverse clients. Thstttiens on whether there was a “substantial
relationship” between the subject matters of the two representaSeessuprap. 29. H&K'’s

Complaint itself pled such a relationship.
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After Murex moved to disqualify H&K and ned the Complaint’s allegations about its
regulatory exposure regarding Ritdud, H&K sought to walk bacthis aspect of its pleading.
On January 31, 2017, three weeks after Murex filecejidy brief in suppdrof disqualification,
H&K filed an Amended Complaint. The Amerdl€omplaint excised the paragraphs referring
to IN fraud and Murex’s EPA dealings. Maine&K'’s lead counsel, atsds that this excision
was unrelated to the pending disqualification wti It was prompted, redtests, by his better
understanding of FNBC's case. Mas attests thatéd]Jlthough | did not fully understand this at
the time” of the initial Complain he “now understand[s]” that the presence or absence of RINs
is not relevant to whether the biofuelesaon which FNBC'’s suit is based were sham
transactions. Maines Decl. 1 12. Maines al$ests that he now und&sds that “it makes no
difference whether or not the transactions [fnelmch FNBC obtained receivables] referenced
RIN numbers.”Id. Maines further attests that FNBC's lastss based on transactions between
July and September 2015, whereas RIN frautieasow understands it, was “prevalent” in
earlier years.d. Finally, Maines attests, from AB€bankruptcy proceedings, he has now
learned that the documents underlying the trarmagtjiving rise to FEC’s receivables did not
reference “any RINs.1d. | 13-14.

For purposes of resolving this motion, theu@ credits Maines’sxplanations as to
H&K’s reasons for dropping thalegations regarding RIN. And because Murex does not

seriously contest the poirgeeTr. 20, 22, the Court also acceptattivhether a particular ethanol

22 There is, however, tensionti@en Maines’s claim that lenly recently appreciated that
Murex’s RIN issues are irrelemaito FNBC'’s claims and McAdasis recollection that, in March
2016, more than 10 months earlier, when e ldaines discussed their respective client
representations, they agreed the matters were “not relatelthat successful advocacy by
McAdams before the EPA would not affect Maisdgigation for FNBC. McAdams Decl. § 22.
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sale generating receivables for FNBC was repdddtve RINs associated with it would have
no bearing on whether that transan was bona fide or a sham.

But while H&K is at liberty to modify its opative pleadings to eliminate its allegations
against Murex on these points, it cannot airbrusayative fact that its initial Complaint accused
Murex of legal and regulatoryalations in connection with éhsubject, fraudulent RINs, of
H&K'’s regulatory representation of Murex. Atminimum, H&K’s inclusion of these damaging
and unnecessary allegations agaMarex creates an appearance of the law firm’s disloyalty—if
not a degree of hostility—towards a former clieditich had exercised its right to decline to
waive the conflict presented by H&s representation of FNBC.

On the facts admitted by Maines, it is difficto view H&K'’s decision to include those
extraneous allegatiorabout Murex’s regulatoriroubles as other than a gratuitous swipe at
Murex. Maines admits that, had he thendratinderstood the natuoé FNBC'’s case against
Murex, he would have recognized the RIN and\Elegations as irrelevant and not included
them in FNBC’s Complaint. Maines does not explwhy he earlier had ewed these matters as
germane to FNBC'’s case. And H&K'’s briefs dot articulate a coherent—or any—basis for
having viewed Murex’s regulatorysiory with respect to RINS aslevant to the receivables
fraud claimed by its finanal institution client.

To a neutral observer, it could therefore appbat when H&K included the allegations
of extraneous regulatory misdeeds by Murex ilCisnplaint, the firm was attempting to “dirty
up” Murex for no good reason. Such an obsecoeitd view H&K'’s willingness to blacken the
eye of its former client on the subject of thenfis representation and of tenuous relevance to the
FNBC litigation as calling into question the firmwyhlty to that client. Such an observer could

also question whether the H&Kifiators who included these all¢igas had been mindful of the
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firm’s duty of loyalty to Murex, a client of affierent H&K office. Suchan observer could note,
too, that—according to McAdams—as of whe&K’s Complaint tarred Murex for regulatory
lapses with respect to RINs, lead counsel Malvaklong known that the firm’s work for Murex
had involved that very subject, the EPA and RIMghile Maines claims to have known only the
general fact that McAdams had lobbied for MurgegMaines Decl. § 8, McAdams attests that
he had specifically told Maines in March 2016tthis lobbying involved tie federal law related
to RIN replacements.” McAdams Decl. | 22.

Under these circumstances, to allow H&Kctmtinue to represent FNBC would give the
appearance of absolving H&K for its seemingly caslisregard of a formetlient’s reputational
and legal interests. It waliput the Court’s imprimatur dd&K’s decision to needlessly call
out its former client for regulatgiviolations within the scope dlfie firm’s earlier representation.
It would invite questions whether, goingard, H&K could be coumd on honor its duty of
loyalty and to respect Murex’s other confidenc&sxercising its discretion, the Court will not
permit such a compromised representation to go forward.

H&K'’s representation is separately taintadits inclusion of tis paragraph in the
Complaint: “Murex is involved currently witthe EPA on a matter involving RIN fraud.”
Compl.§ 62. Although the single-sentence paragraph 62 dogliterally allege a threatened or
actual EPA enforcement action against Murex ne¢ato such fraud, that is the most logical
reading of this oblique prosédurex represents that, befdree Complaint, it had not been
publicly known or reported that the EPA hdeatened Murex with enforcement actic@@ee
LeRow Decl. § 14 (“When | read FNBC'’s Colamt, and H&K’s commentary about Murex’s

involvement with the EPA on a RIN related neatt was shocked. To my knowledge, the only
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way FNBC could be aware of Mex’s receipt of the EPA Noticnd related responsive action is
through H&K'’S disclosure of confidentiaiformation”); Bartel Decl. { 15.

Murex therefore infers that H&K learned thle EPA’s threatened enforcement action
from its own representation of Mex. It accuses H&K of outinthat threatened action via the
insinuating language in paragraph 62. H&K hasaoobe forward with an alternative source for
that information. All other facts allegedtime Complaint regarding Murex’s exposure to
fraudulent RINs can be traced to public sourceduding as a result of Max’s participation in
lawsuits such as the GRC Lisgon relating to RIN fraudSeeMaines Decl. § 15 (citing cases).
But H&K has been unable to pinpoint from waeétrlearned that Murewas “involved currently
with the EPA on a matter involving RIN fraud.” Com$l62. Maines denies learning of the
threatened EPA enforcement action “frfocAdams or anyone else at H&KId. § 11. As to
his own knowledge, he attestsngeally, that “everything | learned about Murex’s business, its
involvement with the EPA regarding RINS” wagghed from other sources, including Murex’s
filings in the GRC litigation, othgpublicly available lawsuits tavhich Murex is a party, public
sources, discussions with non-parties, and a related internet sehr@ut Maines did not, and
apparently cannot, specifically identify the source from whom or which he, or someone else at
H&K, derived the allegation in paragraph 62.

Under these circumstances, there is an appearof a breach abyalty, and of the duty
to maintain client confidences, on H&K’s parhich H&K has failed to rebut. The Court need
not find that H&K’s FNBC litigation team in fact obtained that information from the firm’s
representation of Murex. It suffices to find thia¢re is a strong circumstantial basis for that
inference, and that H&K, whose burden itagebut it, has not done so. Permitting H&K to

remain as counsel adverse to Murex would tmecceptably taint this proceeding, by permitting
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a firm which had seemingly disded adverse confidentiaformation about a client to continue
to sue that client and potentiatlgain breach its duty of loyalty.
(b) Murex’s Confidential Information

Murex separately pursues disqualificationtib@ ground that H&K coudl benefit at trial
from confidential information it obtained whilemesenting Murex. Asoted, after receiving
the EPA Notice, Murex gave McAdams extensivafeential information about its operations.
McAdams—working with LeRow, Martel and Vght—reviewed and distilled this information
in fashioning Murex’s affirmative defenses. MuahMurex’s confidential data was also sent to
the EPA, in attachments to LeRow’s 16 transmittal emails, on which McAdams was cc’d.

H&K argues that this information is irrelevaecause it relates to RINs, which, as H&K
now appreciates, have no bearing on FNBC'’s ca&snes explains: f[ t makes no difference
whether or not the transactions referenced Rikhbers or whether Murex itself may have been
misled by others [] into purchasing fraudulgrereated RINS.” Maines Decl.  12e also idf
13; Tr. 38—-39, 48. H&K argues that, because FNBEsry is that the sales that yielded the
receivables it acquired were fidtitis, trial will turn on whether that was so and whether Murex’s
warranties regarding the receivables were theedflse, issues as to which the existence of
RINs is irrelevant. Maines Ded].14; HK Surreply at 43

Were the sole issue at trial whether theeivables sold to FNBC were bona fide or
fictitious, the Court would agree thiH&K that there is no realistigrospect of trial taint. The

presence or absence of RINsareported ethanol sale generatiageivables is irrelevant to

23 H&K further notes that FNBC hamyreed not to offer evidencetdal as to RINs or Murex’s
EPA dealings if H&K remains its counseébeeMoyse Decl. § 6 (RBC will not introduce
evidence regarding RINs “to establish any elenaainy claim in its case” if the Court allows
FNBC to remain represented by Hisge alsdHK Surreply 5; Tr. 58.
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whether the sale was fictitiousdurex does not seriously contélse point, or claim that RINs
are central to this cas&eeTr. 20;id. at 22 (“There are much more portant issues, to be real
honest, your Honor, and RINS is way down the list.”)

But FNBC’s Amended Complaint puts morassue. Its 13 claims go beyond breach of
contract to include negligent misrepresentatimeach of fiduciary duty, fraud, breach of the
implied covenant of good faith and fair dealing, breach of Louisiana’s Unfair Trade Practices
Act, and tortious interference with contra&eeFAC 11 170-293. FNBC also accuses Murex of
racketeering, claiming that Murex, ABC and TR&hstituted an “association-in-fact enterprise,”
“with the common purpose of engagingdriraudulent course of conductld. 1§ 251-252.

FNBC seeks, in addition to actual atmwhsequential damages, “exemplamng.( punitive)
damagesld. at 62.

The Court cannot foresee the direction that tnighis case may take. But, read on its
face, the Amended Complaint’s broad-rangirejrak and prayer for punitive damages would
appear to put at issue Murexstate of mind, its good faith, templiance efforts and history,
and its corporate cultureThe confidential materials thsturex—through its director of
compliance LeRow—shared with H&K bear on theabjects. They were, in fact, shared to
help Murex to develop a defensedaitegations that parallel thediere: Before the EPA, Murex
sought to explain how it unknowingly came to &ad fraudulent RINs and the due diligence
and compliance measures it had taken to gagaihst knowingly doing so. Here, Murex can
reasonably be expected to defend on groundsdirg that, if any of ABC'’s receivables prove
fictitious, Murex was similarly unaware in re@he of this despite a law-respecting culture and

adequate diligence and compliance protocols.

56



Under these circumstances, there is a realhigktrial here would be tainted were H&K
personnel privy either to Murematerials, or to Murex’s bmissions to the EPA based upon
them, to represent Murex’s litigation adversheye. The materials that LeRow sent McAdams
revealed Murex’s due diligence efforts; Murex’s agreements with outside due diligence
providers; its correspondenaad agreements with third partiesid the materialchronicling the
company’s development of an anti-fraud quadisgurance program. Murex’s submission to the
EPA, developed in part by McAdams, drew upon (and attached some of) these materials. Were
lawyers for FNBC in this case privy to these miats, they might be liter able to foresee,
preempt, and/or combat Murex’s defenses rajainits good faith, & compliance history and
systems, and its state of minSeeMurex Surreply at 22 (“Mures ordinary business practices
and regulatory compliance practices are likelype called into quésn during this case,
particularly in light of the scopef the allegations in the Amded Complaint”). Possibly, too,
these materials would give H&K insightstad_eRow, who, among other Murex personnel,
would appear a central witnessthe extent Murex’s anti-fraud owpliance efforts are at issue.
As the documentary record on the disqudifion motion reflects, McAdams actively
communicated with LeRow during its representatbMurex. H&K'’s earlierinteractions with
LeRow as to Murex’s due diligence practiceight give it a leg up in examining her at a
deposition or trial.

H&K portrays its exposure to these materials@i@mal. It represents that in November
2016, after Murex moved to disqualify, the firneeted an “ethics wall” between the Murex and
FNBC matters, to bar access byRt$BC team to materials relating the Murex representation.
Heim Decl. 1 4. H&K also notes that a reviewHfK’s electronic databaseoes not reflect that

personnel assigned to the FNBC maktave accessed the firm’s el@mnic Murex records, apart
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from the Engagement Agreemendl. 19 8-10. H&K further notes that—save the March 2016
call between McAdams and Maines—its FNBC lit@yathave not interaetl with the personnel
who assisted Murex. And McAdams and Maibeth deny that McAdams shared with Maines
confidential information about his Murexpresentation. McAdams Decl. 1 30-31; Maines
Decl.  17see als&Emerson Decl. 1 11; Kaufman Decl. § 12.

The Court credits these representations aatitkie screen now in place is sufficient to
guard, going forward, against access to Muretenes by H&K’s FNBC team. The Court is
mindful, too, that, although “[a]n attorney’s contiare ordinarily imputed to his firm based on
the presumption that ‘associated attorneyarslitlient confidences,” the presumption of
confidence sharing within a firm is rebuttabldempstead Videa@l09 F.3d at 133. The Second
Circuit has rejected a bright-limale that would attbute all conflicts by lawgrs to their firms.
Such a rule, it has explained, would have tiugiof clarity, butvould “ignore[] the caution
that ‘when dealing with ethical jciples . . . we cannot point wittroad strokes. The lines are
fine and must be so markedid. at 135;see also Benevida Foods, LLC v. Advanced Magazine
Publishers, InG.2016 WL3453342 (S.D.N.Y. 2016) (LTS) (‘sgulation . . . will not suffice to
grant a motion to disqualify”; issue is whether “fhets present a real riskat the trial will be
tainted.”). The Court instead is to inquire wiidre into the existence and extent of screening
within the law firm and to probmto the relationships under rew, including to gauge whether
the records of the firm personffebn the conflicting engagementre “effectively segregated”

from others at the firmHempstead Videal09 F.3cat 134.

24 That McAdams was not titled as a lawyeiriglevant for conflictimputation purposes.
Disqualification may be based on information kmolsy persons in a firm other than practicing
lawyers. See, e.g.Cohen v. Stroug2011 WL 1143067 (S.D.N.Y. 2011) (DLC) (disqualifying
lawyer in case of concurrergpresentation based on firm’sibidition with lawyer “of counsel”;
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H&K'’s showing here, however, is inadequéterebut the presumption of access by its
FNBC lawyers to Murex’s confidences fosimple reason: H&KS FNBC lawyers havalready
been exposed through this litigation to sigrafit portions of Murex communications with
H&K and to Murex’s submissions to the ERlRawing upon them. For reasons not apparent,
H&K elected to have its FNBC litigation teamfeied against—and be the exclusive authors of
its briefs on—the motion to disqualify. As this decision reflectshat motion turns on whether
H&K’s work for Murex consisted solely of lobbyg that would not giveise to a potentially
preclusive conflict, as H&K has argued, or whetih@lso entailed legalervices. Unavoidably,
resolution of this point has required the Cdartlosely review theommunications between
Murex and H&K and Murex’s submissions to tBBA and associated exhibits, to the extent
those materials have been provided to the Cdsuch materials, asflected above, include
submissions detailing Murex’s affirmative defenses and exhibits describing its due diligence and
anti-fraud quality assance processesee, e.gBartel Decl., Exs. C—-E; LeRow Decl., Exs. A—
B; Murex Mem., Exs. D—F.

To prevent public exposure of Murex’s confidences,dh@sdentiary submissions (and
the briefs citing or quoting them) were publidiled in redacted form, but the unredacted
versions were accessible in full to the lavs/far FNBC and Murex. H&K has not represented
that any mechanism was put in place to asthatthe lawyers on its FNBC team did not access
or review Murex’s confidential communicationsth H&K submitted in connection with the

disqualification motion. On the contrary,fatigh a separate H&K lawyer argued before the

disqualification extends to individuals as&ded with firm in non-lawyer capacities.g, a law
clerk) (citingFund of Funds, Ltd. v. Arthur Anderson & C567 F.2d 225, 235 (2d Cir. 1977)).

25 At argument, H&K’s counsel ated that H&K “didn’t see thaeed for outside counsel” to
represent FNBC on the motion to disqualify. Tr. 2.
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Court on that motion, Maines and the other flawyers who appear on H&K’s Complaint and
Amended Complaint appear on the firm’s boeposing disqualification. And Maines himself
signed H&K'’s surreply brief opposindisqualification. Those briefs comment on the nature of
McAdams’s work for Murex and respond to Murexharacterizations of it. Although H&K'’s
briefs do not quote from the redacted materiaksy gtrongly suggest that the firm’s lawyers on
the disqualification motion have reviewed the8ee, e.g H&K Surreply at 3.

Absent a representation by H&K that RBIBC team was cordoned off from Murex’s
confidential materials reflecting and arising frét&K’s representation of Murex, the Court is
compelled to find that H&K’s FNBC team has been exposed to these materials. And after close
review, the Court’s firm judgment is that thesaterials would reveal information and insights
as to Murex and its operatiotigat could assist ghprosecution of FNBC’sase and that counsel
for Murex’s litigation adverary should not have.

Disqualification is, thereforeequired to avoid the risk thabunsel's aces to Murex’s
confidential information would, even if inadvently or unconscioushgffect counsel’s conduct
of this litigation. See Cheng v. GAF Cor®31 F.2d 1052, 1058 (2d Cir. 198Bund of Funds
Ltd. v. Arthur Andersen & Cp567 F.2d 225, 233 n.12, 234-235 (2d Cir. 1977).

# # #

In exercising its discretion to disqualify H&khe Court is mindfuthat this ruling will
cost FNBC its counsel of choice and delay preg@f this lawsuit. The Court does not reach
this decision lightly. But the interest issuring the integrity of this litigation must be

paramount. And there is no basis to find tharétpursued disqualification for tactical reasons,
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as opposed to in good faith. On the contrary, Murex made its objection to being sued by H&K
known immediately when H&K first raised this prospect in March 2016.%
CONCLUSION
For the reasons stated above, the Court grants Murex’s motion to disqualify Holland and
Knight. The Clerk of Court is directed to terminate the motion pending at Dkt. 29.

An order will follow shortly as to next steps in this case.

il A Craplrsy

Paul A. Engelmayer ( v
United States District Judge

SO ORDERED.

Dated: April 28, 2017
New York, New York

26 The record does not reflect whether H&K notified FNBC of the potential for a claim of
conflict in March 2016, when H&K’s FNBC team first learned of the firm’s dual representation.
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