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VERNON S. BRODERICK, Unite&tates District Judge:

Plaintiff Allison Williams brings this actioalleging a hostile work environment based on

race and national origin, inalation of the New York $tte Human Rights Law (the

“NYSHRL"), N.Y. Executive Law 88 296gt seq.the New York City Human Rights Law (the
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“‘NYCHRL"), N.Y. City Admin. Code 88 8-107t seqg.and 42 U.S.C. § 1981; aiding and

abetting violations of the NYSHRL and the NYCHRonspiracy to deprive Plaintiff of her
constitutional rights, in viokton of 42 U.S.C. § 1985; deprivati of Plaintiff's constitutional

rights, in violation of 42 U.S.C. § 1983; violation of the Equal Protection Clause of the
Fourteenth Amendment of the United States Constitution; and intentional infliction of emotional
distress under the laws of the staté&New York. (Am. Compl. 11 38-68.)

Before me are motions to dismiss pursuariéderal Rule of Civil Procedure 12(b)(6),
filed by Defendants New York City Housing twority (“NYCHA”), Michael Kelly, and Brian
Clarke (collectively, the “NYCHA Defendants”), (Doc. 19), and Defendants City of New York
(the “City”) and New York City Council Speak Melissa Mark-Viveritqthe “Council Speaker”
and collectively, the “City Defendants”), (Dd22). For the reasons that follow, the NYCHA
Defendants’ motion to dismiss is GRANTED PART and DENIED IN PART, and the City
Defendants’ motion to dismiss is GRANTHR PART and DENIED IN PART.

I. Backaround?

Plaintiff is an African-American who begder career working at NYCHA in 1984.

(Am. Compl. 11 6, 12.) After rising throughethanks in various positions at NYCHA, she
began working as the Manager oé thlill Brook Houses in 2006.1d.) Prior to undertaking her
position at the Mill Brook Houess, Plaintiff “had an unblemished employment record with
NYCHA.” (Id. { 13.)

On June 30, 2015, Plaintiff's manager, JarAdis, instructed her by email to attend a

L“Am. Compl.” refers to the amended complaint filedRigintiff on October 28, 2016 (“Amended Complaint”).
(Doc. 6.) The Amended Complaint appears to have been mistakenly titted Comgta)nt. (

2 The following factual summary is drawn from tHiegations of the Amended Complaint, unless otherwise
indicated, which | assume to be true for purposes of this moBer.Kassner v. 2nd Ave. Delicatessen Hf6
F.3d 229, 237 (2d Cir. 2007). My references to these allegations should not beetbasta finding as to their
veracity, and | make no such findings.



meeting at the office of the Speaker of theNéork City Council, Melissa Mark-Viverito, in
the Bronx that same dayld( { 14.) Several individls, in addition to Plairif, were present at
the meeting, including: the Council Speakerchiel Kelly, the General Manager and second in
command at NYCHA at the timad( 1 10); Brian Clarke, th8enior Vice President of
Operations at NYCHA at the timad( 11); Sibyl Colon, the Direat of the Optimal Property
Management Department; Artasnd Gloria Cruz, a member thfe Council Speaker’s stafid(
1 16).

At the meeting, the Council Speakeked, “How are you handling your Spanish
speaking residents at MBrook Houses?” Il. 1 17.) Artis replid that they followed
NYCHA's written policy, which provides thahey use a languadmnk containing NYCHA
certified translators. Id.  18.) In response, the Council Speaker slammed her hands on the
table and exclaimed, “Tlia unacceptable!” I¢l. 1 19.) She then stated that she was very
unhappy with the management of the Mill Broo&ugdes and wanted to replace the manager (
Plaintiff) with a “Spanish Manager.”Id. 1 20.) Colon asked theoGncil Speaker whether she
was aware of any specific complaints againstfgiand Cruz responded that Plaintiff had one
repair complaint against herld({ 22.) As she itnessed this event, Plaintiff “experienced
traumatic psychological stresscanumbness all over her body a tiotion of losing her job just
because she’s not Latina.ld({ 21.) Plaintiff continued tbave emotional stress following the
event. [d. 1 23.)

Following the meeting with the Council Speaker, Plaintiff began to experience
difficulties at work. Due to the volume of Pl&ffis work related to the Mill Brook Houses, she
had four housing assistants working under hkt. §(24.) Over time, all four housing assistants

left or were removed for various reas, and three were never replacdd. { 25.) Plaintiff



instructed her assistant, Fredericka Dilvptb make requests of NYCHA management on at
least four occasions to rgygle her housing assistants, but they were not replalced] 26, Ex.
A.) The lack of staff made it “virtually im@sible” for Plaintiff to do her work, and Plaintiff
continued to suffer from traumatic sgseand sleeplessness as a resldt.(27.)

On August 28, 2015, Plaintiff attended a meetiiidp Clarke, Artis, Louise Ponce, and
several other managerdd.(1 29.) At that meeting;larke questioned Plaintiff
condescendingly, “how do you speak to Spanish peoplie?f 30.) Plaintiff responded that
she “use[s] the tools that the Housing Authority gives [hed[d?) (Plaintiff claims that Clarke
attempted to portray her as incapadtiéulfilling the duties of her job. Ig. § 31.) After the
meeting, Plaintiff was emotionally distressed@lgrke’s questioning because it was the same
guestion the Council Speaker asklkedling the June 30 meetingld.{

At some point in 2015, a housing assistant was sent to Mill Brook to assist Plaintiff, but
she was untrained and unable to completevak until she had completed an approximately
month-long training. I¢l. Ex. A.) On March 1, 2016, NYCHAssigned an individual named
Alice Coutrier to work in Plaintiff's officé,but NYCHA management—contrary to protocol—
failed to inform Plaintiff in advance thatoGtrier would be assigned to her officed. (] 34.)
Coutrier also was not properhatned to assist Plaintiff in the assignments she was responsible
for completing. Id.) Ultimately Coutrier became “moud a liability than an asset,” and
Plaintiff “was forced to senter back to management.td( Y 34-35.)

At a time not specified in the Amended CompiaPlaintiff discoveed that her personnel
issues were part of a schetoaeplace her with a Latinold( 11 36-37, 39.) Specifically,

Plaintiff learned from Colon thaZlarke ordered Colon to “gortbugh [Plaintiff’s] file to come

31t is unclear whether this individual was meant to fill one of the open housing assistant positions.



up with a pretextual reason tarte@nate her from her positionnd replace[] [her] with a Latino.”

(Id. 1 36.) Colon also informed Plaintiff thataCke forced Colon to utilize other employees at
NYCHA, including Plaintiff's immediate supervisand human resources employees, to create a
plan to remove Plaintiff from lmgosition under the pretext of the fral sensitivity” needs of

the Mill Brook residents, and teplace her with a Latino.Ild; § 37.) Both Clarke and Kelly
played a role in “methodicallseduc[ing]” Plaintiff's staff inorder to make her fail.ld.

1 39.) The overall scheme “wavegn the imprimatur” of Kelly. If. 1 37.)

II1. Procedural History

On October 19, 2016, Plaintiff commencet thction, alleging the following causes of
action: (1) creation of a hostiWeork environment based on race and national origin, in violation
of the NYSHRL (“First Cause of Action”); (2) eation of a hostile work environment based on
race and national origin, inalation of the NYCHRL (“Second Cause of Action”); (3) aiding
and abetting violations of the NYSHRL, in \vaion of 8§ 296(6) of the NYSHRL (“Third Cause
of Action”); (4) aiding and abetig violations of the NYCHRL, iwiolation of § 8-107(6) of the
NYCHRL (“Fourth Cause of Action”); (5) conspicy to deprive Plaintiff of her constitutional
rights, in violation of 42 U.S.C. § 1985 (“Fifth Gse of Action”); (6) deprivation of Plaintiff's
constitutional rights, in violson of 42 U.S.C. § 1983 (“Sixth Caai®f Action”); (7) creation of a
hostile work environment based on race, inatioin of 42 U.S.C. § 1981 (“Seventh Cause of
Action”); (8) violation of theEqual Protection Clause of tkeurteenth Amendment of the
United States Constitution (“Eighth Cause of Action”); and (9) intentional infliction of emotional
distress, in violation of the laws of the statéNafw York (“Ninth Cause of Action”). (Doc. 1
11 38-68.) On October 28, 2016, Plaintiff filedAamended Complaint alleging identical facts

and causes of actionC@mpareDoc. 1,with Am. Compl.)



On January 23, 2017, the NYCHA Defendaamsl the City Defendants separately
requested a pre-motion conferenceainticipation of filing motionso dismiss. (Docs. 14, 15.)
Plaintiff filed letters responding Defendants’ requests on Felmuad, 2017. (Docs. 17, 18.) In
Plaintiff's letters, she withdreweveral of her claims. Specifila with respect to the City
Defendants, she “determined not to assentt(d@ms under 42 U.S.C. 8§ 1983 and § 1985 for
violations of the Due Process Clause & Bourteenth Amendment; (2) claims under the
NYSHRL, NYCHRL, and 42 U.S.C. § 1981 for hites work environment; (3) claims under 42
U.S.C. § 1983 for failure to train, supervise, hoediscipline; and (4) claims for intentional
infliction of emotional distress. (Doc. 17.) iWrespect to NYCHA, Plaintiff withdrew her
claims alleging munigial liability underMonell v. Department of Social Servicd86 U.S. 658
(1978). (Doc. 18.)

Rather than holding a pre-motion conference, the parties proceeded to brief the motions
to dismiss. On March 6, 2017, the NYCHAfBedants filed their motion to dismiss the
amended complaint, (Doc. 19), along with theldetion of Jane E. Lippman, (Doc. 20), and a
memorandum of law, (Doc. 21), in support afittmotion. The City Defendants filed their
motion to dismiss on the same day, (Doc. 22nalwith the declaration of Jacob Englander,
(Doc. 24), and a memorandum of lIg®pc. 23), in support of their motidn Plaintiff filed a
consolidated opposition to both motions orriRp0, 2017, (Doc. 25), and Defendants filed
replies on April 24, 2017, (Docs. 26, 27).

On May 9, 2017, Plaintiff submitted a letter privig supplemental authority in regard to

her aiding and abetting claims against tloei@il Speaker, (Doc. 28), to which the City

4 Both the NYCHA Defendants and the City Defendatitsct their motions against the Complairse¢Docs. 19,
22.) Nevertheless, becalRkintiff's Amended Complaint asserts ideatiallegations and causes of action to her
Complaint, (Doc. 6), | construe their motions to seek dismissal of the Amended Complaint.



Defendants responded on May 11, 2017, (Doc. 29).

III. Legal Standard

To survive a motion to dismiss under Rule 12(b)(6), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). A claim will have “facial plausibilityhen the plaintiff pleads factual content that
allows the court to draw the reasonable infeeaiha@t the defendant is liable for the misconduct
alleged.” Id. This standard demands “more than a sheer possibility that a defendant has acted
unlawfully.” 1d. “Plausibility . . . depends on a hostaainsiderations: the full factual picture
presented by the complaint, the particular cadsetion and its elements, and the existence of
alternative explanations so obus that they render plaifits inferences unreasonablel’-7
Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

In considering a motion to dismiss, a court must accept as true all well-pleaded facts
alleged in the complaint and must draw all reasonable inferences in the plaintiff's favor.
Kassner 496 F.3d at 237. A complaint need not madetailed factual allegations,” but it must
contain more than mere “labels and conclusians’a formulaic recitatiorof the elements of a
cause of action.'Igbal, 556 U.S. at 678 (internal quotati marks omitted). Although all
allegations contained in the complaint are assumeéed toue, this tenet is “inapplicable to legal
conclusions.”Id.

Furthermore, a complaint is “deemed to inclaty written instrument attached to it as
an exhibit or any statements or docutsancorporated in it by referenceChambers v. Time

Warner, Inc, 282 F.3d 147, 152 (2d Cir. 2002) (internal quotation marks omitted).



IV. Discussion

In her opposition, Plaintiff clarified that skkeas asserting no claims against the City, no
claims against any Defendants for municipal liability uridenell, and no claims against the
Council Speaker for violations of the DueoBess Clause of the Fourteenth Amendment
pursuant to 42 U.S.C. § 1983 or § 1985, for hostiek environment pursuant to the NYSHRL,
NYCHRL, and 42 U.S.C. § 1981, or for intentiondliction of emotional distress. (Pl.’s Opp.
4-5.9 Therefore, Plaintiff has withdrawn all bér Claims for Relief against the City, and the
only remaining Claims for Relief are the follawg: (1) against NYCHA, the First, Second,
Third, Fourth, Seventh, and Ninth Claims foriBe (2) against the Council Speaker, the Third,
Fourth, Fifth® and Eightf Claims for Relief; and (3) against Kelly and Clarke, all of the Claims
for Relief. | dismiss Plaintiff’'s withdrawn Claims for Relief and address only those that remain.

A. Hostile Work Environment Claims (First, Second, and Seventh Causes
of Action) Against NYCHA, Kelly, and Clarke

1. ApplicableLaw
Plaintiff alleges that she waslgect to a hostile work environment under 42 U.S.C.
§ 1981, the NYSHRL, and the NYCHRL. Ardiridual may be liable under § 1981 “only if
that individual is personally involved in the alleged deprivatidrttlejohn v. City of New York
795 F.3d 297, 314 (2d Cir. 2015) (internal quatatmarks omitted). A municipal entity “may
not be held liable for its employees’ violatiohthe rights enumerated § 1981 under a theory

of respondeat superidr Jett v. Dallas Indep. Sch. Dis#91 U.S. 701, 738 (1989). To hold a

5“Pl.’s Opp.” refers to Plaintiff's Memorandum of Law @pposition to Defendants’ Motions to Dismiss Pursuant
to Federal Rule of Civil Procedure 12(b)(6). (Doc. 25.)

8| construe Plaintiff's Fifth Cause of Action to allegaspiracy to deprive Plaintiff's constitutional rights under the
Equal Protection Clause of the FourtéeeAmendment, pursuant to § 1985.

| construe Plaintiff's Eighth Cause of Action to allege a viotaof the Equal Protection Clause pursuant to
§1983.



municipal entity, such as NYCHAiable under § 1981, “the plaintii$ required to show that the
challenged acts were performed pursuant to a municipal policy or cuskati€rson v. Cty. of
Oneida, N.Y.375 F.3d 206, 226 (2d Cir. 2004) (citidett 491 U.S. at 733—36Rivers v. N.Y.C.
Hous. Auth.176 F. Supp. 3d 229, 242 (E.D.N.Y. 20L& municipal entity like NYCHA can
only be held liable if its ‘policy or cusin . . . inflicts tle injury.”) (quotingMonell, 436 U.S. at
694),aff'd sub nom. Crenshaw v. N.Y.C. Hous. A7 F. App’x 726 (2d Cir. 2017).

To establish a hostile work environmiemder § 1981 and the NYSHRL, “a plaintiff
must show that ‘the workplace is permeated wiitriminatory intimidation, ridicule, and insult
that is sufficiently severe gervasive to alter the condition§the victim’s employment and
create an abusive working environmentlittlejohn, 795 F.3d at 320-21 (quotirgarris v.
Forklift Sys., InG.510 U.S. 17, 21 (1993)accord Lenart v. Coach, Incl31 F. Supp. 3d 61, 66
(S.D.N.Y. 2015) (applying sae standard under NYSHRL3mith v. Town of Hempstead Dep’t
of Sanitation Sanitary Dist. No, 298 F. Supp. 2d 443, 451 (E.D.N.Y. 2011) (“The standard for
showing a hostile work environment undetl@ VI, Section 1981, Section 1983, and the
[NYSHRL] is essentially the same.”).

“This standard has both objeaiand subjective componenti$ie conduct complained of
must be severe or pervasive enough that a rah®person would find it hostile or abusive, and
the victim must subjectively perceitlee work environment to be abusive.ittlejohn, 795 F.3d
at 321 (quotindraspardo v. Carloner70 F.3d 97, 114 (2d Cir. 2014 @laintiff must allege that
the incidents were “more than episodic; theystrhe sufficiently contiuous and concerted in
order to be deemed pervasivdd. (internal quotation marks omittedjincher v. Depository Tr.
& Clearing Corp, 604 F.3d 712, 724 (2d Cir. 2010) (“The pki#ff must show more than a few

isolated incidents of racial enmity.” (internal quotation marks omitted)). “Incidents that are few



in number and that occur over a short periotinoé may fail to demonstrate a hostile work
environment.” Whidbee v. Garzarelli Food Specialties, |23 F.3d 62, 69 (2d Cir. 2000)
(internal quotation marks omitted). However, éava single act can meet the threshold if, by
itself, it can and does work a transfation of the plaintiff's workplace.’Alfano v. Costellp

294 F.3d 365, 374 (2d Cir. 2002). A plaintiff mustaplausibly allege “that the hostile work
environment was caused by animus towards harrasult of her membership in a protected
class.” Bermudez v. City of N..YZ83 F. Supp. 2d 560, 578 (S.D.N.Y. 2011). “Itis ‘axiomatic
that mistreatment at work, whether through satipn to a hostile enanment or through other
means, is actionable . . . only when it occursalnse of an employee’s protected characteristic,’
such as race or genderloyd v. Holder No. 11 Civ. 3154(AT), 2013 WL 6667531, at *11-12
(S.D.N.Y. Dec. 17, 2013) (quotirrown v. Hendersqr257 F.3d 246, 252 (2d Cir. 2001)).

A court must consider the totality ofeftircumstances in evaluating a hostile work
environment claim, including “the frequencytbg& discriminatory conduct; its severity; whether
it is physically threatening or humiliating, ongere offensive utterance; and whether it
unreasonably interferes with amployee’s work performanceHarris, 510 U.S. at 23.

The standard applied for a hostile workveonment claim under the NYCHRL is more
liberal than its state and federal counterpaMshalik v. Credit Agricole Cheuvreux N. Am., Inc.
715 F.3d 102, 109 (2d Cir. 2013) (“[C]ourts mastlyze NYCHRL claims separately and
independently from any federal and state law claims, construing the NYCHRL'’s provisions
broadly in favor of discriminadin plaintiffs.” (internal citatioa and quotation marks omitted)).
The NYCHRL “does not require . . . [a shiog of] severe and pervasive conducid’ at 114.

The plaintiff need only establish “differentiméatment—that he was treated less well—because

of a discriminatory intent."Carter v. VerizonNo. 13 Civ. 7579(KPF), 2015 WL 247344, at *8

10



(S.D.N.Y. Jan. 20, 2015) (quotimgihalik, 715 F.3d at 110). Howevépetty, slight, or trivial
inconveniences are not actionabl&&érmudez783 F. Supp. 2d at 579 (internal quotation marks
omitted).

2. Application

Plaintiff argues that NYCHA should be held liable under § 1981 for creating a hostile
work environment based on race. (Pl.’'s OpgB.) However, Plaintiff represents in her
opposition that “no claims [are] being assergdinst the Defendants for municipal liability
underMonell.” (1d. at 4.) Plaintiff hasherefore abandoned her § 1981 claim against NYCHA.

To the extent that Plaintiff has nalbandoned her § 1981 claim against NYCHA, it
nevertheless fails because Plaintiff has not alleged a policy or custom that caused hebagury.
Patterson 375 F.3d at 226. Nor does Plaintiff allege that KellZtarke had “final
policymaking authority” such that their actpresent the official policy of NYCHASee Chin v.
N.Y.C. Hous. Auth575 F. Supp. 2d 554, 565 (S.D.N.Y. 2009)hé relevant statlaw indicates
that the NYCHA's three-person Board of Comssioners and the Comssioner of Citywide
Administrative Services are tlomly people expressly granted firmlicymaking authority in the
area of employment at the NYCHA.”). Asich, Plaintiff's 8 198tlaim against NYCHA is
dismissed.

However, | find that Plaintiff has plausyballeged a hostile work environment claim
under the NYSHRL and the NYCHRL agaiméYCHA and under § 1981, the NYSHRL, and
the NYCHRL against Clarke and We Plaintiff's hostile work environment claims rest on the
following allegations: (1) at a work-related rtiag at the Council Speaker’s office in the Bronx
on July 30, 2015, the Council Speaker “state[d] st was very unhappy with the management

of the Mill Brook Houses, and wanted tglace the current manager with a ‘Spanish

11



Manager,” (Am. Compl. T 20 (emphasis omied2) during an unspecified period following
the meeting, three of Plaintiff's four housingissants left NYCHA ad were not replaced, at
Kelly’s and Clarke’s direction, resulting ind#htiff’'s workload inceasing dramaticallyjd. 1
24-27, 39); (3) on August 25, 2015, Plaintiff attendedeeting with Clarke and other NYCHA
employees, where Clarke, “in a condescendmagner, demanded to know from [Plaintiff],
‘how do you speak to Spanish peopleid. [ 29-30); (4) on March, 2016, NYCHA assigned
an individual to work for Plaintiff who was nptoperly trained and who Plaintiff ultimately sent
back to managemenid( 1 34—-35); (5) on an unspecified d&ejon reported to Plaintiff that
Clarke ordered her to go throuBkaintiff's file to find “a preextual reason to terminate
[Plaintiff] from her position, ad replaced with a Latino,id. 1 36); and (6) on an unspecified
date, Colon reported to&htiff that Clarke, with “the imprimatur of . . . Kelly,” forced Colon

and other NYCHA employees “to devise a plan to remove [Plaintiff] from her position under the
pretext of the ‘cultural sensitivity’ needstbie Mill Brook residents, and replaced with a
Latino,” (id. 1 37).

On their own, many of Plaintiff's individuallagations appear innaous, or at the most,
mere offensive utterances anwittl inconveniences that woultbt be actionable. However,
when considering the totality of the circuarstes—in particular, ghallegations regarding
Clarke’s instructions to other NYCHA empless, including human resources personnel and
Plaintiff's direct supervisor, to find a pretew terminate Plaintiff and replace her with a
Latino—Plaintiff’'s allegations depict a scheme astiated by Clarke to oust Plaintiff from her
position on the basis of her race and/or natioriglrar The scheme, as alleged, was sufficiently
continuous and concerted ashve altered the conditions Bfaintiff's employment, as

Plaintiff's job became significantimore difficult because three of her four housing assistants

12



were never replaced, despite repeagedred requests for replacemenid, {{ 25-27), and
because she was assigned an individual whawabgroperly trained tassist her, requiring
Plaintiff ultimately to send thabdividual back to managemenig (11 34—35). A reasonable
person who had knowledge of such a scheme—as Plainfif-aiduld find such a work
environment hostile or abusive. Plaintiff tplausibly alleges facts that state a claim for a
hostile work environmert.

The NYCHA Defendants contend thaet@ouncil Speaker's comment was not
discriminatory, and regardless, it was nodmay a NYCHA employee, and thus did not
contribute to a hostile work emenment. (NYCHA Defs.’ Mem. 5-69 As an initial matter,
the Council Speaker’s statemerdttshe wanted to replace Pl#intan African-American, with
a “Spanish Manager,” (Am. Compl. § 20putd plausibly be interpreted as evincing
discriminatory animus. In any event, whitee NYCHA Defendants are correct in noting that
the Council Speaker was not an employee of NACher comment nevertheless contributed to
a hostile work environment. In the contextR¥intiff’'s other allegaons—including Clarke’s
guestioning at the August 28 meeting about hoan@ff communicated with Spanish speakers,

the impediments to Plaintiff's ability to compgeher work, and the scheme to find pretext to

8 The fact that Plaintiff learned second-hand, through Colon, of the alleged scheme to replace heéatteesyo
analysis. The Second Circuit has hifldt “the mere fact that the piéff was not present when a racially
derogatory comment was made will not render that comment irrelevant to his hostile work environment claim
because the fact that a plaintiff leasgzond-hand of a racially derogategmment or joke by a fellow employee
or supervisor also can impact the work environme¥fiidbeg 223 F.3d at 71 (internal quotation marks omitted);
see also Cruz v. Coach Stores, J202 F.3d 560, 571 (2d Cir. 2000) (holding that racially derogatory comments
made outside the presence of plaintiff could dbate to an overall hostile work environmersiyperseded on other
grounds byN.Y.C. Local L. No. 85. | find that this holding d@s here to the alleged effs to terminate Plaintiff's
employment for discriminatory reasons made outside her presence but with her knowledge.

91f, after discovery, Plaintiff is unable &stablish that there was an effortha direction of Clarke and/or Kelly to
terminate Plaintiff's employnre and replace her with a Latino, it islikely Plaintiff's hostile work environment
claims will survive summary judgment.

0“NYCHA Defs.” Mem.” refers to the Memorandum of Law in Support of Defendants New York City Housing
Authority, Michael Kelly, and Brian Cl&ae’s Motion to Dismiss the Complaint, filed March 6, 2017. (Doc. 21.)

13



replace Plaintiff—Plaintiff couldhave reasonably believed that the Council Speaker’s statement
had some influence on and/or triggered her supears’ attempts to replace her with a Latino,
thus contributing to the hbke work environment.

The NYCHA Defendants also argue that Ridi fails to establish a hostile work
environment because she fails to allege thawaetreated less well than others because of her
race or national origin, or that her race otigraal origin was the caus# Plaintiff's work
impediments. However, the NYCHA Defendaappear to misconstrue the standard for
establishing a hostile work environment, whickeslmot require a showing of disparate impact,
but instead requires a plaintiff to establish &dishinatory intimidation, ridicule, and insult that
is sufficiently severe or pervasive to alter doaditions of the victim’@mployment and create
an abusive working environmentlittlejohn, 795 F.3d at 320-21 (etnal quotation marks
omitted). The failure of NYCHA management to replace three out of four of Plaintiff’'s departed
housing assistantsd(ff 24—27), and the assignment to Plaintiff's office of an inadequately
trained employeejd. 11 34-35), could have been caubga variety of non-discriminatory
factors. However, assuming these facts to be thasving all inferences Plaintiff's favor, and
viewing these facts in the context of the gdld scheme to manufactuypretext to terminate
Plaintiff, it is plausible thattose personnel decisions were driven by discriminatory animus. At
this stage, | decline to dismiss Plaintiff’'s actj and will permit further deelopment of the facts
through discovery.

Because the totality of the circumstancesgoleon Plaintiff's allegations, depicts an
environment “that a reasonable employee would the conditions of her employment altered
for the worse, Terry v. Ashcroft336 F.3d 128, 148 (2d Cir. 200@mphasis and internal

guotation marks omitted), | find thBlaintiff has adequatelyleged claims for hostile work

14



environment under the NYSHRL and the NYCHRL against NYGHd under § 1981, the
NYSHRL, and the NYCHRL agjnst Clarke and Kelly.

B. Aiding and Abetting Claims (Third and Fourth Causes of Action)
Against NYCHA, Kelly, Clarke, and Council Speaker

The NYSHRL provides that “[i]t shall be amlawful discriminatory practice for any
person to aid, abet, incite, compel or coercedtiing of any of the acts forbidden under this
article, or to attempt to do so.” N.Y. Exec\w.8 296(6). “It is the empler’s participation in
the discriminatory practice which serves as the predicate for the imposition of liability on others
for aiding and abetting.’DeWitt v. Liebermam8 F. Supp. 2d 280, 293 (S.D.N.Y. 1999)
(quotingMurphy v. ERA United Realt74 N.Y.S.2d 415, 417 (2d Dep’'t 1998)). The New
York Court of Appeals recently held § 296(éxtends liability to persons and entities beyond
joint employers, and this provasi should be construed broadlyGriffin v. Sirva, Inc, 76
N.E.3d 1063, 1070 (N.Y. 2017). “The same standafdmalysis used to evaluate aiding and
abetting claims under the NYSHRL applystach claims under the NYCHRL because the
language of the two laws vsrtually identical.” Feingold v. New YorkK366 F.3d 138, 158 (2d
Cir. 2004) (internal quotation marks omitted).

The City Defendants contend that the CaluUspeaker cannot be held liable for aiding
and abetting because she was not Pfimémployer. (City Defs.” Mem. 13-132 However,
the Court of Appeals has cleatigld that § 296(6) sise of the “any person” language should be
“construed broadly.”Griffin, 76 N.E.3d at 1070. The Court explained that:

[N]othing in the statutory language ogislative history [of § 296(6)] limits the

1 Although the NYCHA Defendants do not argue that NYCHA is not liable for its emp#dygonduct, | note that
“an employer is presumed to bear absolute liability irsaghere, as here, the harassment is perpetrated by the
victim’s supervisor.” Terry, 336 F.3d at 148 n.20.

L2“City Defs.’ Mem.” refers to the Memorandum of LawSupport of City Defendants’ Motion to Dismiss, filed
March 6, 2017. (Doc. 23.)
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reach of this provision to employers. &, the purpose of subdivision (6) was to

bring within the orbit of thdill all persons, no matter vahtheir status, who aid or

abet any of the forbidden gtices of discrimination or who attempt to do so, as

well as to furnish protection to all perss, whether employers, labor organizations

or employment agencies, who find thetaes subjected from any source to

compulsion or coercion to adoptyaforbidden employent practices.

Id. (internal quotation marks omitted). Thé@yDefendants attempt to distingui€hiffin by
highlighting that the defendant @riffin was a company that conducted background checks that
entered into a contract with the employectmduct background checks, whereas here, the
Council Speaker had no legal relationship Wt'CHA or Plaintiff. (Doc. 29.) However,

nothing inGriffin, the language of § 296(6), tire legislative historyuggests a requirement that
the aider and abettor must haviegal relationship with the employier order to be held liable.

Due to the Court of Appeals’ broad interpretation of § 296(6), | find t286§6) is applicable to
the Council Speaker.

The City Defendants also contend that ew&n296(6) applies to the Council Speaker,
her comments did not evince discriminatory aninmas,did they lead to any discriminatory acts
against Plaintiff. (City Defs.” Mem. 15.) Adiscussed above, the Council Speaker's comments
could plausibly be interpreted as evincing distmatory animus on the basis of race and/or
national origin. Moreover, th€ouncil Speaker’s comments,addition to the role of her
assistant, Cruz, in “devis[ing] a plan to rem¢k&intiff] from her posion under the pretext of
the ‘cultural sensitivity’ needs of the Mill Br&aesidents, and replaced with a Latino,” (Am.
Compl. T 37), plausibly suggesiat the Council Speaker had some influence on the alleged
discriminatory acts of NYCHA, Clarke, and Kelly.

With respect to Defendants Clarke andifKePlaintiff has alleged sufficient conduct by

them. Gee, e.gAm. Compl. 71 29-31, 36-37, 39.) As such, the NYCHA Defendants’ motion

to dismiss Plaintiff's aiding andbetting claim against Defenda@karke and Kellyis denied.
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C. Equal Protection Claims Under § 1983 and § 1985(3) (Fifth and Eighth
Causes of Action) Against Kelly, Clarke, and Council Speaker

“A § 1983 claim has two essential elementt) the defendant acted under color of state
law; and (2) as a result of thefendant’s actions, the plaintgtiffered a denial of her federal
statutory rights, or her constitutional rights or privilegeArinis v. Cty. of Westchest&36 F.3d
239, 245 (2d Cir. 1998). A plaintiff maytablish a § 1983 claim under a hostile work
environment theory? Littlejohn, 795 F.3d at 320 (“Section 1983ydhigh its application of the
Equal Protection Clause of the Fourteenth Adment, protects public employees from various
forms of discrimination, includig hostile work environment amtisparate treatment on the basis
of race.” (internal quotation marks omitted)). For an individual to be held liable under § 1983,
she must be personally involved in th@deation of the plaintiff's rights.See Black v.

Coughlin 76 F.3d 72, 74 (2d Cir. 1996). Directrficpation in the deprivation indicates
personal involvementld.

Plaintiff has alleged that botClarke and Kelly acted undeolor of state law because
they “conduct[ed] themselves agpsuvisors for a public employer Annis 36 F.3d at 254. In
addition, as discussed aboWaintiff has adequately allegedtiboth Clarke and Kelly directly
participated in creating a hostile vkeenvironment for Plaintiff. See, e.g. Am. Compl. 11 29—
31, 36-37, 39.) Therefore, Plaintiff's 8§ 1983 claimaiagt Clarke and Kelly survive. However,
because the Council Speaker was not Plaintiff'pleger, supervisor, or co-worker, Plaintiff
fails to allege a hostile work environment claim against the Council Speatcetherefore this
claim against her must be dismissed.

“To make out a claim under Section 1985(3), a plaintiff must show: (1) a conspiracy; (2)

13 A claim for hostile work environment under § 1983 is analyzed in the same manner as a claim for hostile work
environment under § 1985ee Littlejohn795 F.3d at 320-21.
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for the purpose of depriving, either directly ndirectly, any person ora$s of persons of equal
protection of the laws, or of equal privilegasd immunities under tHaws; (3) an act in
furtherance of the conspiracy;) (@#hereby a person is either inga in his person or property or
deprived of any right of atizen of the United StatesMiller v. N.Y.C. Dep’t of Educ71 F.
Supp. 3d 376, 386 (S.D.N.Y. 2014jf'd, 622 F. App’x 38 (2d Cir. 2015). “In order to maintain
an action under Section 1985, a ptdf must provide some factubasis supporting a meeting of
the minds, such that defendants entered intagag@ement, express or tacit, to achieve the
unlawful end.” Webb v. Goord340 F.3d 105, 110 (2d Cir. 2003) (internal quotation marks
omitted). Claims for conspiracy under 8§ 1985 ‘laedd to a heightened pleading standarddn
Dunk v. St. Lawrenc&04 F. Supp. 2d 654, 663 (S.D.N.Y. 2008dditionally, “the conspiracy
must be motivated by ‘some racial or perhaghgerwise class-basedyvidious discriminatory
animus behind the conspirators’ actionMiller, 71 F. Supp. 3d at 386 (quotibipited Bhd. of
Carpenters, Local 610 v. Sco#3 U.S. 825, 829 (1983)).

Although the allegations regandj a scheme to create pretexteplace Plaintiff with a
Latino are sufficient to sustaindhtiff’'s hostile work environment claim, they are insufficient to
meet the heightened pleading threshold for § 1985 conspiracy claims. Plaintiff fails to provide
specific factual allegations reging a meeting of the minds amy Clarke, Kelly, or the Council
Speaker, and therefore, het 385 claim does not survivé&see Webl840 F.3d at 11{‘The
plaintiffs have not alleged, exagp the most conclusory fashion, that any such meeting of the
minds occurred among any or all of the defendamtseir conspiracy &gation must therefore
fail.”). However, Plaintiff's 81985 conspiracy claim is dismissetthout prejudice to Plaintiff
amending her pleading should diseoyreveal more concrete facts regarding the alleged scheme

to replace Plaintiff on the basis of her race and/or national origin.
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D. IIED Claims (Ninth Cause of Action) Against NYCHA, Kelly, Clarke,
and Council Speaker

“Under New York Law, to establish a causeacfion for IIED, a plaintiff must prove:

‘(i) extreme and outrageous conduct; (i) intent to cause, or disregard of a substantial probability
of causing severe emotionakttess; (iii)) a causal connedtibetween the conduct and the
injury; and (iv) severe emotional distressCowan v. City of Mount Vernp85 F. Supp. 3d
624, 656 (S.D.N.Y. 2015) (quotingarroll v. Bayerische Landesbanks0 F. Supp. 2d 531, 538
(S.D.N.Y. 2001)). The standard for estatiigy an [IED claim is extremely difficultSee id. As
such, “New York courts regularly deny intemtad infliction of emotonal distress claims in
employment discrimination casesDaniels v. Health Ins. Plan of Greater N.Xo.
02CIV6054MBM, 2005 WL 1138492, at *3 (S.D.N.May 12, 2005). Indeed, “[i]n the rare
instances where the New York courts have fatlmedcomplaint sufficient to state a claim for
intentional infliction of emotional distress ihe employment context, the claims have been
accompanied by allegations of sex discrimination, and more significantly, bat@wywan 95

F. Supp. 3d at 656 (quotiiganiels 2005 WL 1138492, at *3).

Plaintiff here has not alleged factgporting the extreme and outrageous conduct
necessary to support an lIED claifBee Daniels2005 WL 1138492, at *3 (dismissing IIED
claim where plaintiff alleged rude and unfagdtment, extra work, failure to accommodate her
disability, and discriminatory termination). Asch, Defendants’ motions to dismiss Plaintiff's
lIED claim are granted.

V. Conclusion

For the foregoing reasons, Defendants’ motions to dismiss are GRANTED in part and
DENIED in part.

Defendants’ motions to disss are GRANTED with respectt@l) all Claims for Relief
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against the City; (2) the First, Second, Fifsixth, Seventh, Eighth, aridinth Claims for Relief
against the Council Speaker; (B¢ Fifth, Sixth, Seventh, Eightand Ninth Claims for Relief
against NYCHA; and (4) the Fifth and Ninth Cte for Relief againsClarke and Kelly.
Defendants’ motions to disss are DENIED with respect:tq1) the Third and Fourth
Claims for Relief against the Council Speake);tf@ First, Second, Third, and Fourth Claims
for Relief against NYCHA; and (3) the Fir&econd, Third, Fourth, 8h, Seventh, and Eighth
Claims for Relief against Clarke and Kelly. Defendants shall file their answers to the Amended
Complaint within twenty-one (21) days$ the entry of thiOpinion & Order.
The Clerk of Court is respectfully directemiterminate Defendant City of New York.
The Clerk of Court is also respectfully directederminate the open motions at Docket Nos. 19
and 22.
SO ORDERED.

Dated: September 10, 2018
New York, New York

Vernon S. Broderick
United States District Judge
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