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VERNON S. BRODERICK, Unite&tates District Judge:

Plaintiff Christopher Bell brigs this action pro se under €itVIl of the Civil Rights Act
of 1964, 42 U.S.C. 88 2000e et s€qitle VII”), and the New York City Human Rights Law,
N.Y.C. Admin. Code 88 8-101 seq. (the “NYCHRL?"), allegig claims of sexual harassment
and retaliation against his formemployer, Baruch College — CUNY Before me is

Defendant’s motion to dismiss Plaintiff's amendeanplaint. (Doc. 26.) Because (1) Plaintiff's

1 The proper Defendant here is The City UniversitiNefv York (“CUNY”). Baruch College is a senior college
within the CUNY system. Baruch College is not a legally cognizable entity separate and apart from CUNY and
cannot be separately sued. N.Y. Educ. Law 88 6202(2), 6202(5),®2&jras v. City Univ. of N.\Y359 F.3d 79,

81 n.2 (2d Cir. 2004) (per curiantiles v. Baruch Coll.No. CV-07-1214(CPS)(RLM), 2008 WL 222299, at *1 &
nn.3-4 (E.D.N.Y. Jan. 25, 2008). References in this Opinion and Order to BaB@&tuoh College are
synonymous with Defendant CUNY.
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NYCHRL claims are barred by the Eleventh Amendment, (2) Plaintiff fails to plausibly allege a
Title VII sexual harassment claim, and (3) Pldfrglausibly alleges a Title VII retaliation claim,
Defendant’s motion is GRANTED with regata Plaintiff's NYCHRL and Title VII sexual
harassment claims, and DENIED with regardPlaintiff's Title VIl retaliation claim.

I. Backaround?

Plaintiff is a former CUNY employee whtrom June 22, 2015 to February 29, 2016,
worked as an office assistant and residentassistant at Baruch College. (Am. ComplE 7.)
Plaintiff claims that his co-worker, Sylviaidley Darlington, inapmpriately touched him on
three separate occasions while on Baruch propeidy 3,(7—-10, 21-23.) First, Plaintiff asserts
that on September 10, 2015, as Plaintiff andibgton were leaving for the day, Darlington said
that she was hot and “wasn’t feeling well,” askedRitiito feel her, and when Plaintiff refused,
“plac[ed] her hand on [Plaintiff's] bicep.”Id. 7, 21.) Second, Plaintiff states that one day
during the week of September 17, 2015, asBfaand Darlington were talking at work,
Darlington “took her hand and lightly touched [rétioulder blade” and theouched his bicep.
(Id.) Third, Plaintiff claims that on Septemtit, 2015, while Plaintiff and Darlington were
talking, Darlington again touched the top odiRtiff's shoulder blade and “lightly touched

[Plaintiff's] bicep.” (Id.)

2| assume the allegations contained in Plaintiff's amended complaint, (Doc. 8), to be trupdsepwf this
motion. See Swierkiewicz v. Sorema N384 U.S. 506, 508 n.1 (2002). However, my references to these
allegations should not be construed as a finding as to their veracity, and | make no sugs. findin

3“Am. Compl.” refers to the amended complaint, filedecember 29, 2016 (“Amended Complaint”). (Doc. 8.)
The pages and paragraphs of Plaintiff's Amended Cdntgla not have consecutive continuous numbers.
Accordingly, all references to the Amended Complaint kélito the numerical page numbers given to the Amended
Complaint by the court’s ECF filing system.

4 Plaintiff also says that, on October 1, 2015, while at a union rally outside the offiiaga, “[u]pon
recognizing [Plaintiff], . . . went up to [his] arm and gave a slight graln.”2@.) Plaintiff notes that, “because of
the previous encounters” with Darlington, he then “told her ‘[d]o not touch my’amna Darlington replied,
“sorry.” (Id.) Plaintiff states that the iraént “took place outside of Baruch College” and “the college is not
responsible,” and therefore does not appear to be basing his sexual harassment clairmioletiis(d.)



On September 25, 2015, Plaintiff reportedsd incidents to his supervisor, Hugo
Morales, the Assistant Director of Undexduate Admissions, and Marissa DelLaCruz, the
Director of Undergraduate Admissiondd.(7, 21.) Plaintiff's complaint was referred to Kieran
Morrow, the Chief Diversity Officer and Title IXoordinator at Baruch, who is responsible for
overseeing complaints of sexual harassmdudt.7( 23.) On October 2, 2015, Morrow met with
Plaintiff regarding his complaint.Id. 7.) Shortly thereafter, Plaifftfiled a formal charge of
sexual harassment against Darlington, andrdi® commenced a formal investigationd.) On
September 9, 2016, at the conclusion of her inyason—which included interviews of Plaintiff
and other individuals, and a review of documents and audio files submitted by Plaintiff—
Morrow determined that Darlington’s conduct, “while. unwanted . . . does not rise to the level
constituting sexual harassment as sehfortCUNY’s Sexual Misconduct Policy.”ld. 9; Doc.
8-2 at11.)

Plaintiff alleges that, after he made Imternal complaint to CUNY on September 25,
2015, he “endured several formsrefaliation,” mostly from Morales, his supervisor,
culminating with the termination of Plaintif’'employment on Februa@, 2016. (Am. Compl.
3, 7.) Plaintiff generally assettisat the retaliatory conduct cortgid of at leasthree incidents
during which he was “[e]mbarassed in front of [his] co-workers,” yelled at, and “[v]erbally
threatened.” Ifl.) First, on November 19, 2015, Plaintif®d a “disciplinary meeting” with
Morales to discuss Plaintiff's “work performanceld.(8.) Second, on December 23, 2015,
Morales gave Plaintiff an “unsatisfactorgValuation based on poor work performandd. 94—
10.) Third, on February 29, 201Blaintiff received another uaforable evaluation and was
terminated. I¢. 3, 7, 10.)

On November 20, 2015, Plaintiff submittediaternal complaint to Morrow claiming



that Morales had retaliated against him for commohg about Darlington. (Docs. 8-1 at 29; 8-2
at 11.) Morrow investigat this charge and determined tihatas without merit. (Doc. 8-2 at
11.) Specifically, she concluded that thietfon between Plaintiff and Morales was not
attributable to Plaintiff’'s subission of the sexual harassment complaint against Darlington, but
instead “resulted from issues relatetttee quality of Plaintiff's work. Id.)

On March 10, 2016, Plaintiff filed a charge of discrimination with the United States
Equal Employment Opportunity Commission (the “EEOC”) against CUNY, alleging that
Plaintiff was subjected to unlawful sexual harassnaad retaliation in violation of Title VII.
(Am. Compl. 3, 5-6.) On September 14, 2016, the EEOC issued a Dismissal and Notice of
Rights with respect to Plaintiff's charge, deterimg that it was “unable to conclude that the
information obtained establishes viotats of the statutes” it enforcedd.}

I1. Procedural History

On October 24, 2016, Plaintiff commenced this action by filing a complaint, (Doc. 2),
and a request to proceed in forma paupédec. 1), which Chief Judge McMahon granted on
November 1, 2016, (Doc. 4). On November 1, 2016, this case was assigned to me. On
November 14, 2016, | referred this casenfmdiation to the Court’s Mediation Program,
pursuant to Local Rule 83.9. (Doc. 7.)

On December 29, 2016, Plaintiff filed his Antksd Complaint. (Doc. 8.) On February
27, 2017, Defendant filed a letter requestingearmotion conference in anticipation of filing a
motion to dismiss. (Doc. 11.) On March 15, 2CR[&intiff filed a letter inresponse. (Doc. 14.)
On March 27, 2017, Defendant submitted a lettguesting that the mediation referral be stayed
pending resolution of its anticipated motion terdiss, (Doc. 15), which I granted on March 28,

(Doc. 16). | held a pre-motion conference oniAp#, 2017, and directedefendant to file its



motion on or before June 5. On June 1, 2017 Defdendguested an extensiof time to file its
motion, (Doc. 21), which | granted, (Doc. 22).

On June 15, 2017, Defendant filed its motion to dismiss, (Doc. 26), memorandum of law
in support, (Doc. 27), and declaration of WillianTaylor, Jr. with exhibits, (Doc. 28). On July
25, 2017, Plaintiff filed his opposition to Defemtfa motion. (Doc. 29.) On August 9, 2017,
Defendant submitted a letter requesting an extension of time to file its reply, (Doc. 30), which |
granted, (Doc. 32). On August 31, 2017, Defendied its reply memorandum. (Doc. 33.)

III. Legal Standards

A. Rule 12(b)(1)

“A case is properly dismissed for lacksafbject matter jurisdiction under Rule 12(b)(1)
when the district court lacks the statutoryconstitutional power to adjudicate itMakarova v.
United States201 F.3d 110, 113 (2d Cir. 2000). If challedga plaintiff is required to show
that subject matter jurisdiction exidig a preponderance of the evideride,and in analyzing
such a challenge “the district court must takeuncontroverted facts in the complaint . . . as
true, and draw all reasonable inferencefauor of the party sserting jurisdiction, Tandon v.
Captain’s Cove Marina of Bridgeport, IncZ52 F.3d 239, 243 (2d Cir. 2014). However,
“jurisdiction must be shown affirmatively, atisat showing is not made by drawing from the
pleadings inferences favorable to the party assertingvitirison v. Nat'l Australia Bank Ltd.

547 F.3d 167, 170 (2d Cir. 2008) (quotiABWU v. Potter343 F.3d 619, 623 (2d Cir. 2003)).



B. Rule 12(b)(6)

To survive a motion to dismiss under Fedi®ale of Civil Procedure 12(b)(6), “a
complaint must contain sufficient factual matter, acatpketrue, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim will hatfacial plausibility when the plaintiff
pleads factual content that allows the court to ditewreasonable inference that the defendant is
liable for the misconduct allegedld. This standard demands “more than a sheer possibility
that a defendant has acted unlawfullyd’. “Plausibility . . . dependsn a host of considerations:
the full factual picture presented by the complaim, particular cause of action and its elements,
and the existence of alternative explanationslsaous that they render plaintiff's inferences
unreasonable.’L-7 Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

In considering a motion to dismiss, a court must accept as true all well-pleaded facts
alleged in the complaint and must draw all reasonable inferences in the plaintiff's Kassner
v. 2nd Ave. Delicatessen Ind96 F.3d 229, 237 (2d Cir. 2007). A complaint need not make
“detailed factual allegations,” bittmust contain more than metabels and conclusions” or “a
formulaic recitation of the eleemts of a cause of actionlfjbal, 556 U.S. at 678 (internal
guotation marks omitted). Finally, althoughallegations contained in the complaint are
assumed to be true, this tenet is “inapplicable to legal conclusitmhs.”

C. Pro SelLitigant

Ordinarily a court cannot considallegations or materiataitside of a complaint when
evaluating a motion to dismis&oth v. Jenning€t89 F.3d 499, 509 (2d Cir. 2007). However,
even afteTwomblyandigbal, a “document filegro seis to be liberally construed and . . . must

be held to less stringestandards than formal pleads drafted by lawyers.Boykin v.



KeyCorp 521 F.3d 202, 214 (2d Cir. 2008) (intergabtation marks omitted). Further,
pleadings of a pro gearty should be read “to raise theosigest arguments that they suggest.”
Kevilly v. New York410 F. App’x 371, 374 (2d Cir. 201(3ummary order) (internal quotation
marks omitted). Nevertheless, dismissal of a prooseplaint is appropriate where a plaintiff
fails to state a plausible claim supported by@ribhan conclusory factual allegatiorsee
Walker v. Schult717 F.3d 119, 124 (2d Cir. 2013). Imet words, “the duty to liberally
construe a plaintiff's complaint is not the equivalent of a duty to re-writé3eldzahler v. N.Y.
Med. Coll, 663 F. Supp. 2d 379, 387 (S.D.N.Y. 2008@jernal quotation marks omitted).

IV. Discussion

Defendant argues that Plaffis NYCHRL claims fail on jurisdictional grounds and
warrant dismissal under Federal Rule of Civild&dure 12(b)(1), and that Plaintiff's Title VII
claims for sexual harassment and retaliation fail to state a claim pursuant to Federal Rule of Civil
Procedure 12(b)(6). | address each argument in turn below.

A. NYCHRL Claims

Defendant argues that Plaffis NYCHRL claims against CUNY are barred by the
Eleventh Amendment. The Eleventh Amendment prohibits federal lawsuits against states
unless the state has waived, or Congress has abrotegetiate’s immunityMcGinty v. New
York 251 F.3d 84, 91 (2d Cir. 2001). Eleventh Amendment immunity “extends beyond the
state[] [itself] to state agents asthte instrumentalities that aedfectively, arms of a state.”

Gollomp v. Spitzers68 F.3d 355, 366 (2d Cir. 2009) (internal quotation marks omitted). “The

5 Defendant also claims that Plaintiff's NYCHRL claims should be dismissed pursuant to 28 U.S.C. §
1915(e)(2)(B)(ii) and (iii)). (Def.’s Mm. 11.) Because | find that Plaitfitif claims are barred by the Eleventh
Amendment, | do not address Defendant’s alternatigenaent for dismissal. “Def.’'s Mem.” refers to the
Memorandum of Law in Support of Defendant’s Motion to Dismiss the Amended ComplaidtJdat15, 2017.
(Doc. 27.)



Second Circuit has decisively held that CUNYd ats colleges are arms of the state which are
immune from suit under the Eleventh Amendmemdss v. New Yoro. 15-CV-3286 (JPO),
2016 WL 626561, at *3 (S.D.N.Y. Feb. 16, 201é}€rnal quotation marks omitted). Moreover,
“[t]he City of New York does not have the powerabrogate the immunity of the state, and we
have found no evidence that the state has consensent in federal court under the NYCHRL.”
Feingold v. New York366 F.3d 138, 149 (2d Cir. 2004ge also Campbell v. The City Univ.
Constr. Fungd No. 98 Civ. 5463(JSM), 1999 WL 435132, at *2 (S.D.N.Y. June 25, 1999)
(holding that the Eleventh Amendment bars NYQHfRaims against the state or an arm of the
state in federal court). Accordingly, Plaffis NYCHRL claims against Defendant are barred
by the Eleventh Amendment and are dismissed with prejdice.
B. TitleVII Sexual Harassment Claim
1. ApplicableLaw

Title VII makes it “an unlawful employment actice for an employer . . . to discriminate
against any individual with respt to his compensation, ternegnditions, or privileges of
employment, because of such individual's raxdor, religion, sex, or national origin.” 42
U.S.C. § 2000e-2(a)(1). Under Title VIl xaml harassment may be cognizable as gender
discrimination and has come to be analyzed under two genergkthe(l) quid pro quo
harassment “involves the conditiogi of concrete employment mefits on sexual favors,” and
(2) hostile environment harassment which “doesinvolve economic benefits, but creates a
hostile or offensive working environmentConway v. Microsoft Corp414 F. Supp. 2d 450,

467 n.4 (S.D.N.Y. 2006) (internal quotation maoksitted). Here, Plaintiff does not argue that

8 In his opposition brief, Plaintiff appears to concede that his NYCHRL claims are invalid and implies that he no
longer plans to pursue those claims. (Pl.’s Meifil 8oncede the Eleventh Amendment known as Sovereign
Immunity does prevent an individual from suing the stade."Pl.’'s Mem.” refers to Plaintiff's Memorandum in
Opposition to Defendant’s Motion to Dismiss, dated July 25, 2017. (Doc. 29.)



benefits in the workplace were conditionednissubmission to sexual advances; rather, the
allegations in the Amended Complaint appeaadsert sexual harassment as a hostile work
environment claim.

To prevail on a hostile work environntesexual harassment claim, a plaintiff must
establish both (1) “that the wiglace is permeated with diseiinatory intimidation, ridicule,
and insult that is sufficiently severe or pasiwe to alter the conditions of the victim’s
employment and create an abusive working envirent,” and (2) “that a specific basis exists for
imputing the conduct that created thetlleenvironment to the employerHowley v. Town of
Stratford 217 F.3d 141, 153-54 (2d Cir. 2000) (internal quotation marks omitted). An employee
must subjectively perceive the environment t@basive and the envirommt must be one that a
reasonable person under like circumstaneesld find hostile or abusiveSee Harris v. Forkilift
Sys, 510 U.S. 17, 21-22 (1993). In considering whetloaduct is severe or pervasive, courts
consider the totality of the circumstances, inatgdine frequency of the discriminatory conduct,
its severity, whether the conduct was physictidhgatening or humiliating or a “mere offensive
utterance,” whether the condugtireasonably interfered withaintiff’'s work, and what
psychological harm, if any, resulte&ee, e.gCarroll v. Bayeriche Landesbank25 F. Supp.
2d 58, 63 (S.D.N.Y. 2000). Generally, “unless asidant of harassment is sufficiently severe,
incidents must be more than episodic; thewie sufficiently contiuous and concerted in
order to be deemed pervasivesorzynski v. JetBlue Airways Corp96 F.3d 93, 102 (2d Cir.
2010) (internal quotation marks omitted). Cowaitso consider the exteto which the conduct
occurred because tfe plaintiff's sex.Id. Overall, the “standards for judging hostility are

m

sufficiently demanding to ensure that Title Vlledonot become a ‘general civility code,” and,

“[p]roperly applied, they will filter out complata attacking the ordinary tribulations of the



workplace.” Faragher v. City of Boca Ratpb24 U.S. 775, 788 (1998) (internal quotation
marks omitted).
2. Application

The behavior alleged in the Amended Ctammi—that Darlington touched Plaintiff's
shoulder and bicep on three occasions in September 2015—does not constitute objectively
“severe” or “pervasive” conduct such thaeasonable employee would find the conditions of
his employment altered for the worse. e$h acts—although perhaps unprofessional—do not
rise to the level of e@ating a hostile work environment undétle VI, even considering all of
the circumstances. Indeed, courts in thistiit have routinelyejected hostile work
environment claims alleging similar or even more offensive incideri®es, e.gAnderson v.
Davis Polk & Wardwell LLP850 F. Supp. 2d 392, 404 (S.D.N.Y. 2012) (dismissing case in
which plaintiff alleged that his supervisor 6wld come around my culm® occasions and place
her vagina literally on my left shoulder oches from my face finding that plaintiff's
allegations “at most support the inference tirasome occasions [defendant] stood too close to
plaintiff” and “[flrom an objectie perspective, her conduct is $ort of what might be called
‘severe’ or ‘pervasive’)Salvatore v. KLM Royal Dutch Airlinelslo. 98 Civ. 2450(LAP), 1999
WL 796172, at *11 (S.D.N.Y. Sept. 30, 1999) (findingttallegations that gintiff's supervisor
would put his arm around plaintiff's shouldertbrough her arm and say “Come, Wife,” “Come,
Dear,” and “Let’s go, Hon” insufficient teupport claim of hostile work environmentamar v.
NYNEX Serv. Cp891 F. Supp. 184, 185 (S.D.N.Y. 1995) (finding that allegations that
plaintiff's supervisor touched her hand, told Bhe looked “hot,” and stared at her were “too
mild and innocuous to constitute sexual harassment as a matter of law”).

Plaintiff's allegations constitute the typé“casual contact” that the Second Circuit has

10



said “would normally be unlikely to create a htesgnvironment in the absence of aggravating
circumstances such as continued contact after an objectt@dt v. N.Y. State Div. of Parple
678 F.3d 166, 177 (2d Cir. 2012) (listing exammé&asual contact” to include “a hand on the
shoulder, a brief hug, or a peck on the cligeKere, there are no allegations of any
“aggravating circumstances.” In fact, Plaintiflicates that at the union rally in October 2015
he, for the first time, told Darlington to stop téwg his arm, she said “sorry,” and no incidents
of inappropriate behavior are ajled to have occurred thereaftéxccordingly, Plaintiff has not
sufficiently stated a hostile work environment sexual harassment claim.
C. Title VIl Retaliation Claim
1. ApplicableLaw

Title VII prohibits an employer from rdtating against an employee who engages in
protected activity, specificallgctivity in opposition to an uaWwful employment practiceSee42
U.S.C. 8 2000e—3(a¥ee also Fitzgerald v. Hendersd@b1 F.3d 345, 358 (2d Cir. 2001). To
prevail on a Title VII retaliation claim, “a platiff must present evidence that shows (1)
participation in a protected activity; (2) that dhefendant knew of the protected activity; (3) an
adverse employment action; and (4) a causalecion between the protected activity and the
adverse employment actionFebrianti v. Starwood Worldwid@&o. 15-CV-0635 (JMF), 2016
WL 502027, at *3 (S.D.N.Y. Feb. 8, 2016) (citihgtlejohn v. City of New York/95 F.3d 297,
315 (2d Cir. 2015)). A platiff may establish causationrdictly, “through evidence of
retaliatory animus directed against the plairdiffdefendant,” or indirectly by showing that “the

protected activity was followed closely by discriminatory treatmewdods v. Enlarged City

" Defendant also argues that Plaintiffisstile work environment aim fails because Plaintiff failed to allege that the
inappropriate touches were motivated by his sex and that they could be imputed to CUNY. (Def.1siMi8r)
Because | dismiss Plaintiff's hostile vkoenvironment claims based on hidifee to allege seere or pervasive
conduct, | do not address Defendantteraative arguments for dismissal.

11



Sch. Dist. of Newburgld73 F. Supp. 2d 498, 528 (S.D.N.Y. 2007). While a plaintiff must plead
facts sufficient to render his retal@n claims facially plausible undd@mwomblyandigbal, it is
not necessary that a plaintiff plead a prima fatagm of retaliation in order to survive a motion
to dismiss.Williams v. New York City Housing Autd58 F.3d 67, 71-72 (2d Cir. 2006).
2. Application

Plaintiff has pled sufficient facts to establibie first two elements of a retaliation claim:
Plaintiff engaged in protecteattivity by making both informand formal sexual harassment
complaintssee Cruz v. Coach Stores, In202 F.3d 560, 566 (2d Cir. 2000) (noting that a
“protected activity” refers to @ion taken to protest or opposesciimination and includes formal
or informal complaints to management), and Rificlaims that at least some of his co-workers
and supervisors were aware of his complaintsthVégard to the third factor, Plaintiff argues,
and Defendant concedes, that at least the tatmamof Plaintiff's empbyment constitutes an
adverse employment action. (Def.’s Mem. 4&e also Guzman v. News Coiyo. 09 Civ.
09323(LGS), 2013 WL 5807058, at *21 n.7 (S.D.N.Y1.Q@8, 2013) (opining that termination
“indisputably constitutes aladverse employment action§.)Finally, | find that Plaintiff has
alleged facts sufficient to demonstrate aseduieconnection betwedns complaint and his
termination. Approximately five months elapgdeetween the time Plaintiff made his complaint
and the time he was terminated, a time periagtegly accepted as supporting an inference of
causation at the motion to dismiss sta§ee, e.gLindner v. Int'l Bus. Machs. CorpNo. 06

Civ. 4751(RJS), 2008 WL 2461934, at *7 (S.D.N.¥né 18, 2008) (noting that “retaliation

8 Plaintiff asserts a “violation of [his] Weingarten Rights” with respect to the November 19, 2015 meeting with
Morales. (Am. Compl. 3.) Defendant argues that éissertion falls short of what constitutes an adverse
employment action, and also claims that any improper action was committed by Plaintiff's uniorheathsyr t
CUNY. (Def.’'s Mem. 18-19.) Becauséirld that Plaintiff has sufficiently stated a claim for retaliation based on
the termination of his employment, | do not address at this stage the validity of the othee adtiens proffered
by Plaintiff.

12



claims are rarely dismissed pursuant to Rilh)(6) where the plaintiff has alleged a time
period of less than one year between the preteattivity and the altged retaliatory conduct®.
Liberally construed, the allegatis provide sufficient supportifehe inference that Defendant
retaliated against Plaintiff in response to Ri#is filing of a sexual harassment complaint.
D. Dismissal Without Prejudice

Complaints brought pro se typicallye dismissed without prejudic&ee Cuoco v.
Moritsugu 222 F.3d 99, 112 (2d Cir. 2000) (stating thdess there is no indication that the pro
se plaintiff will be able to assert a valid clagiving rise to subject matter jurisdiction, leave to
amend should be giverfgomez v. USAA Fed. Sav. Bahk1 F.3d 794, 795-96 (2d Cir. 1999)
(per curiam) (citation omittedpoting that a courtshould not dismiss [a pro se complaint]
without granting leave to amendlaast once when a liberal reagl of the complaint gives any
indication that a valid claim mght be stated”). Although PHtiff has already amended his
complaint once, | see no reason to deviate fiteemnormal practice in this case. Accordingly,
Plaintiff's Title VII claim for sexual hassment is dismissed without prejudice.

V. Conclusion

For the reasons stated herein, Defendant’s motion to dismiss, (Doc. 26), is GRANTED

with respect to Plaintiff's NYCHRL claimsnd Title VII sexual harassment claim, and is

9 Defendant argues that “the allegations in the AmendedpGont make clear that Plaintiff's termination . . . was

not unlawfully retaliatory, but instead was a result of the ‘many mistakes’ in his work that Plaintiff, a probationary
employee, concedes that he made during his employment at Baruch.” (Def.’s Mem. 20-21 (citing Am. Compl. 41—
43, Doc. 8-2 at 36—39).) As an initial matter, although Plaintiff concedes he made mistakes, he claims that
imprecise guidance and instructions byrisles were at least in part to blam(Am. Compl. 41-43.) Moreover,

unlike the cases cited by Defendant in support of its pasiB&@intiff was not “under investigation for serious
violations of” any CUNY rules at thtime his employment was terminat&dJoviev v. Goldstejri04 F. Supp. 3d

232, 252 (E.D.N.Y. 2015), and does not appear to have a “long history of insahordand poor [performance],”
Offor v. Mercy Med. Ctr.167 F. Supp. 3d 414, 440 (E.D.N.Y. 2016), but based on the allegations in the Amended
Complaint, received unfavorable reviews only after makiisgsexual harassment complaint. | do not find that

these facts undermine the plausibilityRd&intiff's assertion that his corgint was a “but for” cause of his

termination.

13



DENIED with respect to Plaintif§ Title VII retaliation claim. Ta Clerk of Court is respectfully

directed to mail a copy of this Opam and Order to the pro se Plaintiff.

SO ORDERED.

Dated: March 9, 2018
New York, New York

Vernon S. Brodexick
United States District Judge
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