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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SHERINE HENRY,

Plaintiff,
16-CV-8416(JPO)
_V_
OPINION AND ORDER

TARGET CORPORATIONandNESTLE
USA, INC,
Defendans.

J. PAUL OETKEN, District Judge:

Plaintiff Sherine Henry slipped and fell inside a Target storeugust 2013. She sued
Target and one of its vendors, Nesttg,negligence.Defendants now move for summar
judgment. For the reasons that follow, that motion is granted in part and denied in part.

l. Background

The following facts are taken from the parties’ statements of undisputscafatare not
subject to a genuine dispute unless otherwise noted.

Around 10:30 a.m. on August 10, 20B3aintiff Sherine Henry enterea Target store in
Mount Vernon, New York. (Dkt. No. 37Defs SUF"){ 1.) Sheproceeded to aisle G64 thfe
refrigerated sectioto pick up milk and iced tegDefs SUF 1 4, 5) As Henrypusledher cat
pastthe ice creanarea herright footslid and shdell to the floor. (Defs SUF 1§, 9; Dkt. No.
45-14 (“Pls SUF”) 16.)

Henry did notsee what shslipped on, but as she stood sbe realizd that her feetvere
wet. DefsSUF 117, 9; PISSUF 117, 9.) She observed line ofwater on the floor beginning in
aisle G64andcurving into a perpendiculaislecontaining frozen vegetablefDefs SUF | 11,
12; PIs SUFY 11.) Henrydid not see anyonia either aislebut she did notica mobile rack

containing several unopened cardboard baxdise frozen vegetable aisle. (Defs SUFLZ¥
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14.) Henrytestified thashe noticedvater emanatinffom under the mobile rack. (Defs SUF
1 15; PIs SUF 1 15.)

Henrythen notifieda Target employee of her accidesud she filled out a “Guest
Incident Report” with manager Kenton Weblgpefs SUF f16; seeDkt. No. 37-4) Webley
later completed a “LOD Investigation Regoabout the accident.SeePls SUF %3—66; Dkt.
No. 45-3) Plaintiff also spoke with another Target employee, Venita Richardson, who
completed a “Team Member Witness Statement.” (Defs SRB: Rls SUF R5, seeDkt. No.
37-9) Richardsorater testifiedhatsometimeprior to Henry'saccident, she had seeidaagen
Dazs vendom aisle G64unpacking ice crearfiom amobilerack (Defs SUF 129;Pls SUF
1 29; Dkt. No. 37-5 at 39:13-19.

Henryfiled suitin the Supreme Court of the State of New YagdainsiTargetin October
2013,and she later addédestle(the owner of Haagen Dazs) as a defendant in April 2086ée (
Dkt. No. 1-3.) Defendantsemoved this action to federal court in October 2GE@Dkt. No.
1), and they now move for summary judgmeseeDkt. No. 35)?

. Legal Standard

In a slipandfall case, the federal summary judgment standard differs thatrofNew
York. SeeDecker v. Middletown Walmart Supercenter Stdve. 15 Civ. 2886, 2017 WL

568761, at *4 (S.D.N.Y. Feb. 10, 2017). PerHnie doctrine, although “New York law

! Subject matter jurisdiction is proper because Henry, a citizen of New igork,

completely diverse from Defendants, whente citizens of California and Minnesotaee28
U.S.C. § 1332.

2 Henry submitted a brief of thirty-one pages without seeking eiviag
permission to exceed this Court’s twenty-five page limitation. However, betteusentents of
pages twentgix to thirty-one are immaterial to this Court’s decision, the Court concludes that
Defendants are not prejudiced by Plaintiff's noncommaé&and consequently, the Court
declines to strike the brief.



supples the elements of [Henry’s] cause of action against Target, federal prodadural
provides the standard for deciding whether Target is entitled to summary pidgmiat cause
of action.” Casierra v. Target CorpNo. 09 Civ. 1301, 2010 WL 2793778, at *1 (E.D.N.Y. July
12, 2010)see generallferie R. Co. v. Tompkin804 U.S. 64, 78-79 (193&)anna v. Plumer
380 U.S. 460, 465 (1965).

A court “shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material faaotd the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). A factis material if it “might affect the outcomehefguit under the governing
law,” and an issue is genuine “if the evidence is such that a reasonable jury caudnetudict
for the nonmoving party.’Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).

On a motion for summary judgment, the party bearing the burden of proof at trtal mus
provide evidence on each element of her claim or defeédseCelotex Corp. v. Catrett477
U.S. 317, 322-23 (1986)T he moving party bears the initial burden of demonstrating ‘the
absence of genuine issue of material fact.D.1.C. v. Great Am. Ins. Co607 F.3d 288, 292
(2d Cir. 2010) (quotingcelotex Corp.477 U.Sat 323), whichit mayaccomplish'by pointing
to an absence of evidence to supporessential element of [Plaintif] claim,” Vasquez v.
United StatesNo. 14 Civ. 1510, 2016 WL 315879, at *5 (S.D.N.Y. Jan. 15, 2(dl&ration in
original) (quotirg Zeak v. United Statedlo. 11 Civ. 4253, 2014 WL 5324319, at *8 (S.D.N.Y.
Oct. 20, 2014)).Oncethe movant has met its burden, “the opposing party must come forward
with specific evidence demonstrating the existence of a genuine disputéeniatfact.” Brown
v. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 201(t)ting Anderson477 U.S. at 249).

“All evidence submitted othe motion[for summary judgment] is to be construed in the

manner most favorable to the nonmoving part®Kin v. Vill. of CornwallOn-Hudson Police



Dept, 577 F.3d 415, 427 (2d Cir. 2009) (quotidgrvath v. Westport Library Ass'862 F.3d
147, 151 (2d Cir. 2004)) (internal quotation mark omitted). However, “[t]o defeat a symmar
judgment motion, the non-moving party ‘must do more than simply show that there is some
metaphysical doubt as to the material facts,” and ‘may not rely on conchligations or
unsubstantiated speculation.Great Am. Ins. Co607 F.3d at 292 (citations omitted) (first
guotingMatsushita Elec. Indus. Co. v. Zenith Radio Co#F5 U.S. 574, 586 (1986), then
guotingScotto v. Almenad43 F.3d 105, 114 (2d Cir. 1998)).

[1. Discussion

Under New York law, @rima faciecase of negligence requir&4) a duty owed by the
defendant to the plaintiff, (2) a breach thereof, and (3) injury proximatelytirgstilerefrom.”
Solomorex rel.Solomon v. City of New Yor&6 N.Y.2d 1026, 1027 (1985). “To succeed on a
premises liability claim alleging any injury caused by a defective condition, timifplaust
demonstraté&hat the [defendant] either created the defective condition, or had actual or
constructive notice therefdr such a period of time that, in the exercise of reasonable care, it
should have corrected it."Tenay v. Culinary Teachers Assif Hyde Park281 F. App’x 11, 13
(2d Cir. 2008)alteration in originaljquotingBaez v. Jovin Ill, LLC839 N.Y.S.2d 201, 202
(App. Div. 2d Dep’t 2007)

Defendantxontend that there is no genuine dispute over whetheKiheyeated(2)
had actuahotice of, or (3) had constructive notice of the wet fibat allegedly caused Henry to
slip. (SeeDkt. No. 36 at 4-5.) The Court addresses eatieory of liabilityin turn.

A. Creation

Henry's theory of the case is that the waeaisle G64was created bthe mobile rack
she observed in the adjacent aisle. In support of this thderyytestified thatsheobserved a

trail of waterrunning from aisle G64 to the underside of the ra8eeDefs SUF fL1; Dkt. No.



372 at 25:14-28:21.) If ajury were tocredit Henry’s testimony, touldreasonably conclude
that water dripping from the boxes on the mobitkrereated th@azardous conditiothat
causeHenry’sfall.

But under New York law, demonstrating that a defendant “created” a dangerous
condition requires showing “some affirmative act” by the defendainmik v. Bd. of Educ. of
N.Y.C, 498 N.Y.S.2d 440, 441 (App. Div. 2d Dep’t 19863e alsdsonzalez v. Waldart
Stores, InG.299 F. Supp. 2d 188, 192 (S.D.N.Y. 200Fhereforethe question is whether a
jury could reasonably infer from the evidence in the record that either or b#ghdants caused
the rack to be in aisle G&& it was dripping water

There is sufficient evidence to support such a conclusion. Although it is undisputed that
Henrydid not seenemployee of either Defendant in either aisle after her acoiberfis SUF
1912-13; PIs SUF 1112-13), it is also undisputed that a vendeas unpacking ice cream in
aisle G64at some point before Henry's félbefs SUF] 29. AndVenita Richardson, a Target
employee, testified thahe only vendoshe sawn that aisle that day wasHaaga Dazs vendor
using a “big rack” provided by Target to stock ice credkt. No. 375 at 39:13-23; 41:2—15;
67:9-15.) Furthermore,iteLOD Investigation Report filled out by Target manager Kenton
Webleystateghat the source of the waten which Henry slippedas a “vendor unpacking ice
creanj,] [and] condensation built up on fldofDkt. No. 45-3), and Richardson’s Team Member
Witness Statement indicatdgatthe area of the incident “was wet from a vendor packing out”

(Dkt. No. 37-9)

3 Rule 56 provides that “[gdarty may object that the material cited to support or
dispute a fact cannot be presented in a form that would be admissible in evidenteR. Cw.
P. 56€)(2). Defendants argue that the statements in the Team Member Witness Staement ar
inadmissible hearsay because they are based on statements given to Richarsoy.bgee
Dkt. No. 36 at 10.) At this stage, however, the Court cannot conclude that Richardsoeis writt



Defendantgoint to several cas@svolving pooled liquids in which courts hawas a
matter of lawrefused to allow the inference tlhazardous puddtesulted from employee
conduct, as opposed to custoraetionsor a spontaneosispill. See, e.gCooper v. Pathmark
Stores, InG.998 F. Supp. 218, 2202 (E.D.N.Y. 1998);Quarles v. Columbia Sussex Cqr@97
F. Supp. 327, 330-32 (E.D.N.Y. 1998). Butthose cases arestinguishable. First, in this case,
Henry has offered evidence in the form of written statesiindicating that a vendor caused the
floor to be wet; she does not ask the fact-finder to relypatulation aloneSecond, Henry
identifies asourceof liquid—the mobile rack-that a customer was unlikely to control or cause
to be moved.See, e.gFeder v. Target Stored5 F. Supp. 3d 253, 257 (E.D.N.Y. 2014)
(concluding in a case in which the plaintiff had slipped on a white plastic strigttisatfilikely
that a customer would carry such an object around a Target store or be involved in the
unpackaging and stocking of sheR)e®©lsen v. K Mart Corp.No. 04 Civ. 3648, 2005 WL
2989546, at *7 (E.D.N.Y. Nov. 8, 2005) (concluding that “the very location of th¢adbox
SpaghettO’s over which the plaintiff fell]a slight distace from the shelve8paghettO’s,
could lead a reasonable jury to infer that the box was overlooked by theassmiiate when he
completed his stocking of the pantry-aisle, rather than that a customer hefteddée pound
box down the aislg. And third,a mobile rak is not the sort of implement that could be
expected to travel between ais{ast to mention make a ninety degree turn) without some
affirmative interventiorby a human beingSee, e.gOrtiz v. Pathmark Stores, IndNo. 03 Civ.

40, 2004 WL 2361674, at *3 (S.D.N.Y. Oct. 20, 2004) (concluding that “the boxes described by

statement is merely a repetition of Henry’s statements. And the written stateniiist litesdy
admissible either as an admission by a papyonent under Federal Rule of Evidence 801(d)(2)
or as a business record under Feder# RUEvidence 803(6)SeeThaqgi v. Wal-Mart Stores E.

LP, No. 09 Civ. 755, 2014 WL 1330925, at *6—7 (E.D.N.Y. Mar. 31, 2014). Consequently, the
Court will consider the Team Member Witness Statement.



[the plaintiff] are unlikely to have been placed between the refrigerattire inozen foods
section absent an affirmative act by [the defendant stoedf)l, No. 04 Civ. 6146, 2CGDWL
2899864 (2d Cir. Nov. 3, 2005).

From the evidence offered by Henry, a reasonable jury could infer that the vyeadbe
G64 was a Haagen Dazs vendor and that thethatkendor usedvas the same rack that
contained the leaking boxe$herefore the Court concludekatHenry has adduced sufficient
evidence to allow a reasonable jury to conclude that the Haagen Dasz vendor besated t
dangerous condition that caudednry’saccident. Nestle’s motion for summary judgment is
denied.

For the sara reasons, however, the Court concludes that a reasonable jury could not
conclude thaa Targeemployee—as opposed to thdaagen Dasgendor—ereated the
hazardous condition. It would be pure speculation, unsupported by the record, to infer that the
Haagen Dazs vendor had control of the mobile rack in aisle G64 shortly before Hergiant,
but that somehow a Target employee took the rack from the vendor and had control of the rack
as it began to leakSee Federl5 F. Supp. 3dt256 (“[A] plaintiff cannot avoid summary
judgment . . . through mere speculation and conjecture . . . ."”). henahére fact that Target
loaned the mobile rack to its vendimes not create liabilitthe defective condition was the
wateron the floor, not thexistenceof therackin the store.BecauseéHenry has made no
argument that Target is legally liable for the negligemtductof a Nestle employe¢he Court
concludes that no reasonable jury could find Treaget create the hazardous conditi@ausing
Henrys fall.

B. Actual Notice

The Court next considers whether Target had actual notice of the water on the floor.



A “[d] efendanis aware of a dangerous condition if it has either created the condition or
has received reports or complaints about the condition, ‘such that [it has] actual kreowfléuk
defect’s existence.”Buskey v. Boston Mkt. CorpNo. 04 Civ. 2193, 2006 WL 2527826, at *6
(E.D.N.Y. Aug. 14, 2006{alteration in original) (quotin@Quarles 997 F. Supp. at 332Henry
admits that she isnaware of any customer complaints matteut the condition of the floor
before her fall (Defs SUF f18; PIs SUF § 18.) Andenry has failed either (19 identify a
Target employee who had knowledge of the floor's condition before her fall, orq#gto
circumstantial evidence that would allow a reasonable jury to infer that gloyera had actual
notice. Therefore, Henryails toraisea genuine disputever Target’s actual notice

C. Constructive Notice

Finally, the Court considers whether Target had constructive notice of the hazard.

“To constitute constructive notice, a defect must be visible and apparent and exmtist
for a sufficient length of time prior to the accident to permit defensl@miployees to discover
and remedy it.”"Gordon v. Am. Museum of Nat. Histp67 N.Y.2d 836, 837 (1986). Under
New York law, “[tjhe mere existence of a foreign substancdomuitmore, is insufficient to
support a claim of negligence3egretti v. Shorenstein Co., E., L..682 N.Y.S.2d 176, 177
(App. Div. 1st Dep’t 1998). Instead, a “plaintiff must provide some basis for an infetfeatce
the [hazardous condition was] there long enough to blame defendant for the dctatsat,v.
Target Corp, No. 13 Civ. 4098, 2015 WL 2254968, at *4 (E.D.N.Y. May 13, 2015), andry
should not be allowed to conclude, basedmare speculatiohthat a condition was visible and
apparent for a sufficient length of time to be discovered and remegi@ithchault v. Target
Corp., No. 09 Civ. 1831, 2011 WL 4344150, at *4 (E.D.N.Y. Sept. 14, 2011) (quBlurgan v.

Freeport Union Free Sch. DisZ72 N.Y.S.2d 527, 528 (App. Div. 2d Dep’'t 2004)).



Henry’s case for constructive notice rests on just two pillars: (1) Herdythers noticed
the waterafter Henry's fall, and (2) the LOD Investigation Report described the water as
resulting from “condensation,” whidmplies that the water slowly pooleder a long period of
time. (Dkt. No. 45 at 23—24.) But under New York law, these facts alone are insufficient to
support gury’s finding of constructive notice.

As toHenry'sfirst piece of evidencepog factoobservation of the waterthe Court
notes thathe legallymeaningfultime to noticea defective condition iseforean accidentnot
after. New York courts (and courts applying New York law) have often “found insufficient
evidence to raise a triable issue of fact regarding whether a condition viaées an&l apparent
where a plaintiff did not see the condition prior to a fall, or offer evieéhat others saw the
condition prior to the fall.”"Decker 2017 WL 568761, at *{collecting cases)Plaintiff admits
thatshe did not see the water before shepsld(Pls SUF 1 7, 9) andcanpoint to no one else
who did.

And as to Henry’s secomece of evidence-the “condensing waterinder the rack—
the Court concludes that Henry’s own testimony belies the conclusion she wosalgiasto
draw. Henry testified that the line of water was about four to six inches émdkhait ran in “a
straght line behind her and then .curved into the aisle that ran perpendicular to the aisle that
she was in.” (Pls. SUF 119-11.) The combination of (1) the small amount of water on the
floor and (2) the track it took to the next aisle indicdltedthe mobile rack leaked as it was
moved—nothat water slowly pooled as the rasat stationary And as the court observed in
Strass v. Costco Wholesale Corjpo]bviously, a large amount of liquid can be spilled as
quickly as a small amount of watefo infer a longer period of time based on the size of the

puddle, Plaintiff] would have to offer evidence that the original puddle was small and grew over



time.” No. 14 Civ. 6924, 2016 WL 3448578, at *7 (E.D.N.Y. June 17, 2016). HewYyailed
to do so.

Indeed, not onlyas Henry failed to addusaifficient proof ofTarget’s negligengeout
Target has also affirmatively dengirated that it did ndtave constructive notice of the hazard.
Undisputed facts demonstrdteat as matter of lawlarget emplgeesreasonably monitoreithe
aisle’s condition First, Henry does not dispute Defendants’ evidence that there are at least
twenty Target employees roving the store at any givendima¢hatthese employees inspect the
aisles every five to fifteen minwge (Defs SUF 19920, Pls SUF ] 19-20.) And “[w]here a
defendant conducts regular inspections and fails to discover any hazards prioinbféspép
and fall, there can be no showing of constructive knowléd§&ass 2016 WL 3448578, at *5
see alsoGonzalez v. K-Mart Corp585 F. Supp. 2d 501, 505 (S.D.N.Y. 2008) (holding that as a
matter of law, a store “did not act unreasonably in failing to remedy [a] dargyeondition”
when it conducted inspections every ten to fifteen minutes). Sedendydoes not genuirig
dispute that a Target employee inspected aisle G64 sometime after 1€cabDef¢. SUF
19122-23; PIs SUF 4 22-23), within an hour before Henryfall (seeDefs SUF 2-23; Pls
SUF 1132). An inspection within the houf an accidentis generally sufficieninder New York
law to show lack of constructive notic&ee, e.g.Shimunov v. Home Depot U.S.A, |rido. 11
Civ. 5136, 2014 WL 1311561, at *6 (E.D.N.Y. Mar. 28, 20(gtanting summary judgment in
favor of defendant where the plaintiff had not noticed the defective conditicihestbre
managehad not seen the hazard “during any of her inspections, including an inspection she
conducted, at most, an hour before plaintiff's accideigntzoutsos v. 150 St. Produce Corp.
907 N.Y.S.2d 34, 35 (App. Div. 2d Dep’'t 2010) (granting summary judgment for the defendant

where it had, among other things, offered evidence that “sometime within the houdiatatye
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before the injured plaintiff fell,” the manger “had inspected theaisle and did not observe any
... any dangerous condition on the floor”).

Therefore even viewing the evidence in the light most favorable to the non-movant, the
Court concludes that a reasonable jury couldindtthat Target had constriné notice of the
waterthat caused Henry’s fallThe Court grants Target's motion for summary judgment.

V. Conclusion

For the foregoing reasorBefendantsmotionfor summary judgment IGRANTED in
part andDENIED in part. Summary judgment is granted as to Target but denied as to Nestle.

The Clerk of Court is directed to close the motion at Docket Number 35.

Within two weeks oflate ofthis order, the parties shall submit a joint status letter
outlining their proposals for the next phase of this case, including proposed trgaiihdidue next
six months.

SO ORDERED.

Dated:July 24, 2018

New York, New York /W

V J. PAUL OETKEN
United States District Judge
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