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MEMORANDUM & OPINION

Plaintiff Parker Madison Partners brings tpigative class action drehalf of itself and a

class of licensed real estate brokers segljunctive and declaraty relief preventing

Defendant Airbnb from engaging in alleged unfair competition and conduct violating section 349

of the New York General Business Law (“GBL") taytue of providing eal estate brokerage

services in New York without the licensesndated by the New York Real Property Law

(“RPL"). (Doc. 18.) Before me is Dafdant Airbnb’s motion to dismiss the Amended

Complaint. (Doc. 23.) Because I find thaaiBtiff lacks Article 11l standing to pursue its
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claims, Defendant’s motioto dismiss is GRANTED.

L. Background?

Airbnb was founded in 2008 and is a “marketgldor people to list, discover, and book

unique accommodations around the world — onlineaon a mobile phone or tablet.” (Am.
Compl. 1 323 Airbnb facilitates approximately 25,000tal transactions per day in New York
City. (Id. 1 33.) Those who are members of Airbnb egher list and net their properties
(“Hosts”) or find propertieso rent (“Guests”). Ifl. 11 4, 34.) Plaintiff and the purported class it
seeks to represent are licensed real estatetwakd real estate brokge companies in the
State of New York. I¢l. 11 2, 8.) Airbnb is not a licenseshl estate broker, but provides
services such as listing andvartising rentals, and regulagiand controlling an online forum
through which its members must conduct their communications and negotiatohrf&] g, 7,
39, 41.) Airbnb members have to agree to isitef service (“TOS”), and Airbnb (1) requires
Guests to agree to permit Airbnb to handlerthrgal funds, (2) requires members to agree to
give Airbnb absolute discretion tesolve disputes between its members, (3) offers Hosts the
option of allowing Airbnb to set the pricestbiir rentals, (4) makes a free-of-charge
photographer available to take pits of Host properties, and) (@urchases outside advertising
to promote its website.ld. § 39.) Furthermore, Airbnb’s TOS\ses visitors tats website that
Airbnb is not a “real estate broker.1d( 44.)

Airbnb also processes rental payments akdga percentage tife payment as a fee

and/or commission from the Hosts and Guedts. f(4.) Specifically, Airbnb charges Hosts

1 The following facts are taken from taenended complaint and are assumed to be true for purposes of this motion.
See Swierkiewicz v. Sorema N384 U.S. 506, 508 n.1 (2002). However, my references to the factual allegations
should not be construed as a finding as to their veracity, and | make no such findings.

2“Am. Compl.” refers to the Amended Class Action Complaint filed on December 26, 2016 (the “Amended
Complaint”). (Doc. 18.)



three percent of the rental payments received paocesses that percentage prior to distributing
the balance of the payments to the Hosld. ] 35—-36.) Airbnb also charges Guests a
commission. Id. 1 37.) Airbnb does not disclose theqse percentage of those commissions,
but rather states that they fall somewhere betveeepercent and twelve percent of the rental
contract. [d. 1 38.)

Airbnb does not avoid conflicts of interest and does not provide the standard disclosures
and waivers provided by real estate brokeld. 1 8, 42, 46.) Plaintitflaims that as a result,
“licensed brokers . . . are harmed by a massive-scale market competitor that performs real estate
brokerage services without a licenand without oversight.”ld. 1 9.) Plaintiff states that it and
the putative class “have an interest in nohgesubject to competition in a commercial arena
reserved exclusively for licensed brokers, and in maintaining the integrity of the licensed real
estate broker profession.1d( { 10.) Plaintiff further claim#at by not following the RPL,

“Airbnb takes unfair advantage of the real estantal market and the consumers who are
entitled to the protections afforded by licensed regulated real estate brokers,” and that
allowing Airbnb to continue operating in thigy “will have severe repercussions for the
commercial space reserved for licensed real ebtateers and render the protections of [the
RPL] meaningless.” Id. 1 48—49.)

I1. Procedural History

On November 17, 2016, Plaintiff filed thistemn, (Doc. 1), as well as a statement of
relatedness, (Doc. 3), and on November 29, 20iE/case was accepted as related to a matter
pending before me. (Dkt. Entry Nov. 29, 201%pon after the case was assigned to my docket,
on December 7, 2016, Plaintiff filed a motion forrsuary judgment. (Doc. 4.) Defendant filed

a letter addressing Plaintié’'motion for summary judgment on December 8, 2016, (Doc. 10),



and Plaintiff responded later theme day, (Doc. 11). | directed the parties to appear for a
conference, (Doc. 12), which was held on Delsen?0, 2016. During the conference, after
Defendant expressed its desire to file a motiotigmiss for lack of subject matter jurisdiction
based on a lack of standing, | noted—and Rfsmtounsel agreed—that if | do not have
jurisdiction | would not “reach #gnsummary judgment issue(Doc. 21 at 4:2-13). Based upon
my discussion with counsel at the confa®n stayed briefing on the summary judgment
motion, stayed discovery, and set a briefing daleefor Defendant’s motion to dismisdd.(at
11:8-12:18.)

Plaintiff then filed an amended putativag$ action complaint on December 26, 2016.
(Doc. 18.) Thereafter, in accordance vihik briefing schedule set at the December 20
conference, Defendant submitted its motioditmiss on January 31, 2017, (Doc. 23), along
with accompanying papers, (Docs. 24-25), Plaintiff submitted its opposition on March 3, 2017,
(Doc. 26), and Defendant submitted a reply on Mdre, 2017, (Doc. 27). Plaintiff further filed
a letter motion for leave to file a surplg, (Doc. 28), which | denied, (Doc. 30).

III. Legal Standard

A. Rule 12(b)(1)

A claim may be “properly dismissed for laoksubject matter jurisdiction under Rule
12(b)(1) when the district court lacks the statytor constitutional poer to adjudicate it.”
Makarova v. United State201 F.3d 110, 113 (2d Cir. 2000). “Unlike Article Ill standing,
which ordinarily should be determined befoeaching the merits, statutory standing may be
assumed for the purposes of deciding whethepldiatiff otherwise havea viable cause of
action.” Coan v. Kaufmam57 F.3d 250, 256 (2d Cir. 2006) &tibns omitted). In deciding a

Rule 12(b)(1) motion to dismiss, “the districturbmust take all uncontroverted facts in the



complaint . . . as true, and draw all reasoaatlerences in favor of the party asserting
jurisdiction.” Tandon v. Captain’s Cove Marina of Bridgeport, Int52 F.3d 239, 243 (2d Cir.
2014). However, “jurisdiction must be showffirmatively, and that showing is not made by
drawing from the pleadings inferendasorable to the party asserting itMorrison v. Nat'l
Australia Bank Ltd.547 F.3d 167, 170 (2d Cir. 2008). Furthere, “[i]n resolving a motion to
dismiss for lack of subject matter jurisdictionden Rule 12(b)(1) a district court may consider
evidence outside the pleadingdd.

B. Rule 12(b)(6)

To survive a motion to dismiss under Fedi®ale of Civil Procedure 12(b)(6), “a
complaint must contain sufficient factual matter, acapketrue, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim will hatfacial plausibility when the plaintiff
pleads factual content that allows the court to diteaweasonable inference that the defendant is
liable for the misconduct allegedld. This standard demands “more than a sheer possibility
that a defendant has acted unlawfullyd’. “Plausibility . . . dependsn a host of considerations:
the full factual picture presented by the complaim, particular cause of action and its elements,
and the existence of alternative explanationslsaous that they render plaintiff's inferences
unreasonable.’L-7 Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

In considering a motion to dismiss brought uridale 12(b)(6), a court must accept as
true all well-pleaded facts alleged in the compland must draw all reasonable inferences in
the plaintiff's favor. Kassner v. 2nd Ave. Delicatessen Jd@6 F.3d 229, 237 (2d Cir. 2007). A
complaint need not make “detailed factual gditons,” but it must@ntain more than mere

“labels and conclusions” or “a formulaic reciten of the elements of a cause of actiotgbal,



556 U.S. at 678 (internal quotation marks omitteélthough all allegations contained in the
complaint are assumed to be true, this tenet is “inapplicable to legal conclusdns.”
IV. Discussion
Defendant proffers a number of argumentstpport of its motion to dismiss, including
that Plaintiff lacks Article 11l standingp proceed with this actionSéeDef.’'s Mem. 11-159)
Defendant also contends that Plaintiff lackistigtory standing” to limg its two causes of
action—claims brought under GBL § 349 d@hd New York common law for unfair
competition—and that Plaintiff fails to state a claim for which relief can be graree. id.7—
11, 15-20.) Because “standing is a threshold miktat a court] must resolve before reaching
the merits,”Anderson Grp., LLC v. City of Saratoga Spring85 F.3d 34, 44 (2d Cir. 2015)
(internal quotation marks and citation omittdd)egin my analysis with Article 11l standirfg.
A. Articlel11l Standing
1. ApplicableLaw
Article 11l of the Constitution circumscribescourt’s authority to hear cases, limiting the
jurisdiction of federal courts to “cas” or “controversies.” U.S. Consirt. 1ll, 8§ 2. To meet the
minimum constitutional threshold, a plaintiff mustadgish “first, that it has sustained an ‘injury
in fact’ . . . ; second, that the injury wassome sense caused by the opponent’s action or
omission; and finally, that a favorable resolution of the case is ‘likely’ to redress the injury.”

Cortlandt St. Recovery Corp. v. Hellas Telecomms., S.A7RAF.3d 411, 417 (2d Cir. 2015)

3 “Def.’'s Mem.” refers to the Memorandum of Law in Support of Defendant’s Motion to Dismiss. (Doc. 24.)

4 As the Supreme Court recently clarified, what has loedaed “statutory standing” and previously “prudential
standing” is a misnomer, as the true question is whétkee is an “absence of a valid (as opposed to arguable)
cause of action [that] does notplitate subject-matter jurisdictione., the court’s statutory or constitutiordwer
to adjudicate the casel’exmark Int'l, Inc. v. Static Control Components, Jrid4 S. Ct. 1377, 1387 & n.4 (2014).
Rather, the real question for purposéthe previously-called “statutoryastding” is “whether the particular
plaintiff ‘has a cause of &on under the statute.”’Am. Psychiatric Ass’n v. Anthem Health Plans,,1821 F.3d
352, 359 (2d Cir. 2016) (quotirigexmark Int'l, Inc, 134 S. Ct. at 1387).
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(quotingLujan v. Defendrs of Wildlife 504 U.S. 555, 560-61 (1992)). “That a suit may be a
class action adds nothing to the question ofdstay; for even named plaintiffs who represent a
class must allege and show that they perspihai/e been injured, not that injury has been
suffered by other, unidentified members of the class to which they belong and which they
purport to represent.Lewis v. Case\s18 U.S. 343, 357 (1996) (erhal quotation marks and
citation omitted). The plaintiff “bears the burdeinestablishing these elements” and “[w]here . .
. a case is at the pleading statlpe, plaintiff must ‘clearly . . allege facts demonstrating’ each
element.” Spokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (2016) (quotMarth v. Seldin422
U.S. 490, 518 (1975)).

Injury-in-fact is the “first and foremost” of the three standing elemdntqgquotingSteel
Co. v. Citizens for Better Eny%23 U.S. 83, 103 (1998)). To dsliah this element, “a plaintiff
must show that he or she suffered ‘an invasioa legally protected interest’ that is ‘concrete
and particularized’ and ‘agal or imminent, not coegtural or hypdtetical.” 1d. at 1548
(quotingLujan, 504 U.S. at 560). To be “particularizedyi injury “must affect the plaintiff in a
personal and individual way.ld. To be “concrete,” an jary “must actually exist.”ld.

However, “concrete” is “not . . . necessarily sgmmous with ‘tangible,” and intangible harms
may, in some circumstances, satisfy the concreteness requirdoheait1549. Additionally,
although a “bare procedural vitilan, divorced from any concrete harm,” does not satisfy the
injury-in-fact requirement, “the violation @f procedural right @nted by statute can be
sufficient in some circumstancesdonstitute injury in fact.”ld. When deciding whether a
violation of a procedural riglgranted by statute constitutesiajury-in-fact, a court should

consider “whether the particulprocedural violatins alleged . . . enta degree of risk

sufficient to meet the concreteness requiremelat.’at 1550.



2. Application

Upon examining the allegatioms Plaintif’'s Amended Cmplaint, it is clear that
Plaintiff does not allege any actuajury tied to Airbnb’s actionsRather, Plaintiff's allegations
consist of conclusory statements and untethessdraons culminating in the claim that Airbnb’s
continued operation would have “severe repss@ns to the commercial space reserved for
licensed real estate brakeand render the protections ofIR®440, et seqg. meaningless.” (Am.
Compl. 1 48.)

Specifically, Plaintiff alleges that: (1) ténsed brokers . . . are harmed by a massive
scale market competitor that performs real estate brokerage services without a license and
without oversight,” id. T 9); (2) Plaintiff and the putativeads “will continue to suffer harm to
their business interests andie integrity of the licenseal estate broker industryjd( I 55);
and (3) Plaintiff and the putative class haveiaterest” both in “potecting their business
interests and customer based. { 54), and “in not being subject to competition in a commercial
arena reserved exclusively for licensed brokadsia maintaining the integrity of the licensed
real estate broker professionid.( 10). These conclusory statements are insufficient to
establish injury-in-fact.See Robainas v. Metro. Life Ins. Odo. 14CV9926 (DLC), 2015 WL
5918200, at *6 (S.D.N.Y. Oct. 9, 2016inding plaintiff had not demnstrated concrete injury
where allegations were that they purchasskier insurance policieand noting “conclusory
allegations of current risk do not sufficedonfer Article 11l standing” (citation omitted)ff'd
sub nom. Ross v. AXA Equitable Life Ins.,, 680 F. App’x 41 (2d Cir. 2017).

The most specific allegation contained iaiRtiff's Amended Complaint related to any
purported injury is found in Counl, where Plaintiff claims tat: “As a result of Airbnb’s

conduct, Plaintiff and the putative class haveesefl, and will continue to suffer, damage to



their business, including but notited to substantial lost revenues, threats to their industry and
the professional standards thereof, and abrogafitite importance of licensing and regulatory
compliance.” (Am. Compl. § 60.) Plaintiff's geral allegations of “daage to their business,”
“threats to their industry andelprofessional standatiof that industryand “substantial lost
revenues’—not directly tied to injury sufesd by Plaintiff—do not establish any cognizable
injury as they do “not include a single example'yore any details whatswer as to any actual
injury to Plaintiff connected to Airbnb’s activitieSee Treiber v. Aspen Dental Mgmt., Jrgzt

F. Supp. 3d 353, 363 (N.D.N.Y. 2015) (noting that tomplaint did “not state what particular
services or goods were allegedly overpriced, vilbgd services were allegedly not provided, or
what products and services waitkegedly provided witout consent or authiaation,” but rather
“simply allege[d] that these are inevitablensequences of [defendant’s] business modaif’y,
634 F. App’'x 1 (2d Cir. 2016). In fact, asfeedant points out instbrief, there are no
allegations in the Amended Complaint concerning eurrent or potential clients that have been
lost to Airbnb, nor are there even claims sigitihat Plaintiff operates the same market as
Airbnb, let alone any allegations revealimgw Plaintiff competes with Airbnb.SgeDef.’s

Mem. 9 & n.5.) See Robaina015 WL 5918200, at *6 (noting thgp]laintiffs do not allege

that they would have purchased policies . . fouits nondisclosures” (citation omitted)).

In its opposition, Plaintiff does not respondaoidress these points, or in any way offer
how it has been actually injurdy Airbnb’s actions. The fact & Plaintiff—despite having the
opportunity to do so—fails to pdito any specific fact supporting its injury or to connect that
purported injury to the members of the putativesslih seeks to represent is fatal to Plaintiff’'s
claims. Indeed, Plaintiff's failurtd point to any such facts particularly telling given that

Airbnb has been in business sir&)8, and one would expect tlifatin fact, Plaintiff suffered



harm, it would be able to articulate thetrm with a modicum of detail.

Ultimately, any alleged “injury” derives sd¥yefrom Airbnb’s purported violation of the
RPL by acting as a realtase broker without procumrg the proper license.Sée, e.gAm.

Compl. 11 2-3, 5-10.) In other words, Pldfrdbes not point to specific improper acts of
Defendant that have caused actual harm toitsmustomers other than the alleged violation of
the RPL. However, Plaintiff cannottablish a cognizablmjury based solelpn an alleged
statutory violation, particularlg practice that “is not inhendly [problematic] but becomes
problematic only’ because itl[agedly] violates a ‘proxdion of New York law.” Treiber, 636

F. App’x at 3 (quotingschlessinger v. Valspar Corp.23 F.3d 396, 399 (2d Cir. 20133ge also
Spokepl136 S. Ct. at 1549 (“Article 11l standing requil@soncrete injury even in the context of
a statutory violation.”). Ifiact, as Defendant notes, thelRPlike the proscribed corporate
practice of medicine ifireiber, 636 F. App’x at 3—does not en “afford[ ] [any] enforcement
rights” to Plaintiff. SeeDef.’s Mem. 14 (“[T]he Real Property Law was not intended to protect
real estate brokers. . ..").)

Plaintiff has not established an injuny-fiact that was caused by Airbnb’s actions
sufficient to support Article 11l standing. €hefore, Defendant’s motion to dismiss the
Amended Complaint is granted.

B. Failureto Statea Claim

Because | find that Plaintiff lacks si@ing to pursue its claims, | do not reach
Defendant’s arguments under Ra®(b)(6), nor do | reach its “dtaory standing” arguments.
See Kelen v. Nordstrom, In®&No. 16 Civ. 1617 (PAE), 2016 WL 7373807, at *6 (S.D.N.Y. Dec.
16, 2016) (“[B]ecause the Court has held th&ifyiff] lacks standing tgursue her claims, so

as to require dismissal under Rule 12(b)(1) for lack of subject matter jurisdiction, the Court has

10



no occasion to reach [defendanésjuments under Rule 12(b)(6).”).

V. Conclusion

For the foregoing reasons, Defendant’s motion to dismiss the Amended Complaint for
lack of Article Ill standing is GRANTED. The Clerk of Court is directed to terminate the open

motion at Document 23 and close this case.

SO ORDERED.

Dated: September 29, 2017
New York, New York

Vernon S. Brodelick
United States District Judge
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