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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
______________________________________________________________ X ELECTRONICALLY FILED
DOC #:
Plaintiff,
-against- : 16-CV-9027 (VEC)
5BARZ INTERNATIONAL INC., : OPINION & ORDER
Defendant. :
______________________________________________________________ X

VALERIE CAPRONI, United &tes District Judge:

Plaintiff Blue Citi LLC has sued DefendabdBarz International, Inc. for specific
performance, breach of contract, conversang attorneys’ feesSeeCompl., Dkt. 1. In an
order dated August 28, 20{the “Prior Order”) the Court granted Plaintiff summary judgment
on its claim for specific performance and awarded Plaiatitfrneys’ fees SeePrior Order, Dkt.
54. The Prior Order also directed Plaintdfmove for summary judgment on its remaining
claims or those claims would be dismissé&ge idat 14. Plaintiff now moves for summary
judgment on its breach of contracaich, seeking monetary damage&seePl.’s Notice of Mot.,
Dkt. 55; Pl.’'s Mem. of Law, Dkt. 59 at Plaintiff also seeks attoeys’ fees and expenses
incurred in connection with this motiorseePl.’s Mem. of Law, Dkt. 59 at 2Defendant cross-
moves, pursuant to Federal Rules of Civil lRaware 60(b)(4) and 12(do vacate the Prior
Order and for judgment on the pleadin@eeDef.’s Notice of Mot., Dkt68.

For the following reasonfefendant’scross-motions are DENIED, amdaintiff's
motion for summary judgment is GRANTED. The Court awards Plaintiff $180,204.36 in
damages, $116,950.00 in prejudgment interest, and $5,887tftdrneys’ feeand expenses.

All claims for which Plaintiff did not movéor summary judgment are DISMISSED.
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BACKGROUND!

The Note

The Court assumes familiarity with the facts of this c&asmegenerallyPrior Order. In
brief, in August 2015, Defendant sold PlainéfConvertible Redeemable Note (the “Notefhh
a principal face value of $110,000, a maturity datAugust 2016, and an interest rate of 10
percent per annunfSee idat 1-2; Malin Decl., Ex. A(“Note”). Plaintiff purchased the note for
$100,000 (a 10 percent discoun§eePrior Order at 2; Malin Decl., Ex. B.

The Note contained a conversion option, punst@awhich Plaintiff could convert the
Note’s outstanding principaind interest intahares of Defendarst’common stockSeePrior
Order at 2; Note 8 4(a). The Note set ttonversion price at a 60 percent discouthefstock’s
lowest trading price during a 2fay “look back” period.SeeNote § 4(a). The Note required
Defendant to deliver the converted shares to Plainiiffin three business days of Defendant’s
receipt of a Notice of Conversion and provided hatendant’dailure to do so would be an

“Event of Default” Seeld. Upon the occurrence of an Event of Default, the Note would

1 The Court will refer to the parties’ filings as followthe Declaration of Robert Malin, Dkt. 56, submitted

in support of Plaintiff’'s motion, as “Malin Decl.”; the Declaration of Jeffrey Fleischmann, Dkt. 57, submitted in
support of Plaintiff's motion, as “Fleischmann Decl.”; PlaffgiRule 56.1 Statement, Dkt. 58, as “Pl.’s 56.1 Stmt.”;
Plaintiff's memorandum of law, Dkt. 59, submitted in support of its motion for summary judgment, asféh’s

of Law”; Defendant’s memorandum of law, Dkt. 65, submitted in opposition to Plaintiff’s motionrfonary
judgment, as “Def.’s Resp. Mem. of Law”; Defendant'sp@nse to Plaintiff's 56.1 Statement, Dkt. 66, as “Def.’s
56.1 Stmt.”; and Defendant's memorandum of law in support of its-tcnosi®n to vacate, Dki69, as “Def.’s
CrossMot. Mem. of Law.” Defendant submitted two declarations of Mark Geoghegan: one in support ofdts mot
to vacate, Dkt. 70, which the Court will refer to as “Fégoghegan Decl.,” and one in support of its response to
Plaintiff's motion for summary judgment, Dkts. 71, 72, which the Court will refer to as “Second Geoghegan Decl.”
Plaintiff submitted, in a single memorandum of law, a combined reply in further support of its motiomroargu
judgment and response in oppositiorDefendant’s crossnotion, Dkt. 73, which the Court will refer to as “Pl.’s
Reply Mem. of Law.” Finally, the Court will refer the Supplemental Declaration of Robert Malin, submitted in
further support of Plaintiff's motion for summary judgment, Dkt. &, 'Supp. Malin Decl.”; the Supplemental
Declaration of Jeffrey Fleischmann, submitted in further support of Plaintiff's motion, Dkt. 75, as “Supp.
Fleischmann Decl.”; and Defendant’s reply memorandum of law in further support of itsyawties to vacate,

Dkt. 76, as “Def.’s Reply Mem. of Law.”



become immediately due and payable, and defaeltast would begin accruing at a rate of 24
percent per annunSee id§ 8.

Additionally, the Note required Defendant to place into a reserve four times the number
of shares that would be required if the Note were fully convei$es id8 12. Finally, the Note
required Defendant to pdgll costs and expenses, including reasonable attorneys’ fees and
expenses, which [were] incurred by [Plaintiff] in collecting any amounudder the Note,id.

§ 7, in addition to attorneys’ fees incurredainy“action or proceeding tenforce any provision
of [the] Note,”id. § 8.
Il. Defendant’s Breachof the Note

On December 30, 2015, Plaintiff sent a Notice of Conversion to Defendant, seeking to
convert $83,600f the Note’s outstanding value inig857,777 shares @fefendant’'scommon
stock. SeePrior Order at 2; Malin Decl. { 4; Malin Decl. Ex. Def.’s 56.1 Stmt{ 3. The
Notice of Conversion set the conversion price(a045 per share, based on a 60 percent discount
of thestock’slowest trading priceluring the “look back” perio@specifically, its price of
$0.0751 per share on December 4, 20BgeMalin Decl. Ex. C. Defendant failed to timely
deliver the shares to PlaintifSeePrior Order at 2P1.’s 56.1 Stmt{ 42

In March 2016, the parties entered into a Settlement AgreerSeerBrior Order at 3.

The Settlement Agreement required Defendant to pay Plaintiff $168,065 in eight monthly
installments of $21,008See idat 3, 10. While it is not entirgkclear how the parties arrived at

the $168,065 figure, the amount appears to represiecipal, interest, and default interest due

2 Defendant argues that the Notice of Conversion wasalit for several reasons, including that it was “not
provided in the format provided for” in the Mo that it “appeared to be a negotiation tacticgt ihprovided for
charges against Defendant “to which [Plaintiff] was not exjtland that it constituted “criminal usury.” Def.’s
56.1 Stmt. T 4. Nevertheless, Defendant does nptidithe underlying facts that it received the Notice of
Conversion and that it failed to timely deliver the shares requeSesalid{ 5.



under the Note, along with an additional 40 percent “spicgeé idat 3 n.5. After entering into
two addenda to the Settlement Agreement, Defehgaid Plaintiff onénstallment in cash and
three installments in shardsr a total value of $84,038€., approximately half of the amount
due under the Settlement Agreemer8ke idat 34, 10;Def.’s 56.1Stmt. { 6; Pls Reply
Mem. of Law at 15. Defendant has not pidiel remaining amount due under the Settlement
Agreement.SeePrior Order at 10.
[ll.  Procedural History

Plaintiff filed this action on November 21, 2016, and subsequently moved for summary
judgment, seeking an order directing Defendamteiover the shares requested in the Notice of
Conversion.SeePl.’s Prior Notice of Mot., Dkt28; Prior Order at 1, 11. The Court granted
Plaintiff's motion holding that the Note was a valid contract and that Defendant had breached it
by failing to deliver the requested shar&eePrior Order at 12 (“There is a valid contract in
place, and Blue Citi performed its obligations thereundad’ gt 2(“There is no dispute
between the parties that 5Barz breached the Note.’3f 10 (same)d. at 11 (same). The Court
also awarded Plaintiff18,988.33 in attorneys’ feeSee idat 12-14. Defendant subsequently
delivered the shares as orderé&ke idat 12-13; SeePl.’s 56.1 Stmt. %; Def.’'s 56.1 Stmt. %.

The Prior Order also held that the Settletsgreement was an executory accord to the
Note, meaning thddefendant’s obligations under the Note remain in force unless and until
Defendant materially fulfills its obligations urmddie Settlement Agreement (and its addenda).
SeePrior Order at 59.

Plaintiff now moves for summary judgmeon its breach of contract claim, seeking
damages for the reduction in the valud®efendant’'sshares between the date on which

Defendant was first required to deliver the shares (which Plaintiff alleges was December 30,



2015) and the date that Defend&nally delivered the shares as required by the Prior Order
(September 1, 20175eePl.’s Mem. of Law aR. Plaintiff also seeks reimbursement for
attorneys’ feesnd expenses incurred in connection with this mot®ee id.
Defendant cross-moves to vacate the Prior Order and for judgment on the pleadings,
seeking to dismiss the Complaint in its entireBeeDef.’s CrossMot. Mem. of Law at 1, 24.
DISCUSSION

Defendant’s CrossMotion to Vacate and Cross-Motion for Judgment on the
Pleadings Are Denied

A. Defendant’s CrossMotion to Vacate Is Denied

Rule 60(b)(4) allows a court to relieve a party from a final judgnfiétite judgment is
void.” Fed. R. Civ. P. 60(b)(4):[A] void judgment is one so affected by a fundamental
infirmity that the infirmity may be raised even after the judgment becomes fidaited
Student Aid Funds, Inc. v. Espinp889 U.S. 260, 270 (2010). Relief under this rule is
“extraordinary,”Sanchez v. MTV Networlks25 F. Appk 4, 6 (2d Cir. 2013), and is allowed
“only in the rare instance where a judgmemtreamised either on a certain type of jurisdictional
error or on a violation of due process that degwia party of notice or the opportunity to be
heard. Espinosa559 U.S. at 271. If a judgment does not fall into one of these two categories,
relief under Rule 60(b)(4) is not allowe&ee id. Sanchez525 F. App’x at 6.

Defendant’s primary argument is that the Natdates New York’daws against criminal
usury. SeeDef.’s CrossMot. Mem. of Law at 1.In Defendant’s viewgriminally usurious
financial instruments are “voiab initio” and unenforceablas a matter of lawSee id.
Defendant appears to argue that becausBribe Order directe®efendant to perform
obligations under the Note, and becauseNbt is unenforceable as a matter of ldve, Court’s

Prior Order must be vacate&ee id.



Defendants motion is procedurally improper. Defendant fails to articulate how the
allegedly usurious nature of the Note deed\this Court of subject-matter jurisdiction or
deprived Defendant of due process. Ratbefendants arguments go to the merits of the Prior
Order. See, e.g.Defs.” Reply Mem. of Law at {[V]acatur is proper because the Court acted
inconsistent with the law . . . .”But Rule 60(b)(4) is not a vehicle to reargue the merits of a
prior judgment or otherwise to show that jhégment relied on erroneous principles of law.

See Espinos®59 U.S. at 27(¢'A judgment is not void, for examplsimply because it is or
may have been erroneous.’Accordingly,Defendant’scross-motion to vacate is denied.

B. Defendant’s Cross-Motion for Judgment on the Pleadings Is Denied

“Judgment on theleadings is appropriate where material facts are undisputed and where
a judgment on the merits is possible merely by considering the contents of the pleadings.”
Sellers v. M.C. Floor Crafters, InB42 F.2d 639, 642 (2d Cir. 1988)Vhen reviewing a Ble
12(c) motion for judgment on the pleadings, the Court applies the same standards as on a
12(b)(6) motion to dismiss. The Court must view the pleadings in the light most favorable to,
and draw all reasonable inferences in favor of, the nonmoving’p&tyith v. WilsonNo. 96-
CV-5598, 1997 WL 786928, at *1 (S.D.N.Y. Dec. 23, 1997) (citation and internal quotation
marks omitted).

“[T]he ‘law of the case’ doctrine is a rule of practice followed by New York courts that
dictates that a decision on an issue of law nadame stage of a case becomes binding precedent
to be followed in subsequent states of the same litigatiBerreca v. Gluck262 F. Supp. 2d
269, 272 (S.D.N.Y. 2003) (interhquotation marks omittedyee alsdfficial Comm. of the
Unsecured Creditors of Color Tile, Inc. v. Coopers & Lybrad2R F.3d 147, 167 (2d Cir.

2003). “As most commonly defined, the doctrine #iat when a court decides upon a rule of



law, that decision should continue to govern the same issues in subsequent stages in the same
case.” Perrecag 262 F. Supp. 2d at 272 (quotiAgzona v. California460 U.S. 605, 618
(1983)). Under this doctr& a court’s prior decisiongrfay not usually be changed unless there
is an intervening change of controlling law, the availability of new evidence, or the need to
correct a clear error or prevent a manifest injustic@opers & Lybrand322 F.3d at 167
(internal quotation marks omitted).

Defendant’s motion for judgment on the pleadings seekissmiss the Complaint on the
ground that the Note is usuriouSeeDefs.” CrossMot. Mem. of Law at 2425. Defendant’s
motion fails. By arguing that the Note is unenteable as a matter of law, Defendant essentially
seeks to revisit thi€ourt’s prior holding that the Note is a valid contrageePrior Order at 2,
10-12. Defendant had a full and fair opportunity to raise a usury defense in response to
Plaintiff's prior motion for summary judgment, but Defendant chose ndo t&0. SeeDef.’s
Cross-Mot. Mem. of Law at 21[A]lthough properly raised by the defendant in its answer,
[Defendant] did not raise the defense of criminal usury to oppose the prior motion for partial
summary judgment)’ By failing to press its affirmative defense, Defendant waived the defense.
Law of the case operates the same way whether an argument is raised (and rejected) or waived.
See In re Nassau Cty. Strip Search Ca868 F. Supp. 2d 339, 346 (E.D.N.Y. 2013)
(“[T] he law of the case as a result of waiver is no different than a matter that becomes
the law of the case as a result of arguniguotingMorris v. Am. Nat. Can Corp988 F.2d 50,
52 (8th Cir. 1993)))¢f. Capitol Records, LLC v. ReDigi IndNo. 12-CV-95, 2015 WL 5076457,
at *4 (S.D.N.Y. Aug. 27, 2015) A court may . . . deem an affinnativ&d defense to have been
waived, depite being pleaded in the parsyanswer, if the party does not press it in its summary

judgment papers.(citing Summit Health, Inc. v. APS Healthcare Bethesda, #93,F. Supp. 2d



379, 397 (S.D.N.Y. 2014))). Defendant offers no reason why the law of the case doctrine does
not foreclose his argument. AccordingBefendant’sross-motion for judgment on the
pleadings is denied.

C. The Note Is Not Criminally Usurious

Even if Defendant’scross-motions to vacate and for judgment on the pleadings were
procedurally proper and not barred by law of the case, they would fail because, as a matter of
law, the Note is not criminally usurious.

1. Legal Standard

Under New York law, a contract is criminalligurious if the parties to the agreement
knowingly provide for an interest rate of 25 percent per annum or rSaeN.Y. Penal Law
8 190.40:Union Capital LLC v. Vape Holdings IndNo. 16-CV-1343, 2017 WL 1406278, at *4
(S.D.N.Y. Mar. 31, 2017)Sabella v. Scantek Med., Inblo. 08-CV-453, 2009 WL 3233703, at
*17 (S.D.N.Y. Sept. 25, 2009)Usury is an affirmative efense and a heavy burden rests upon
the party seeking to impeach a transaction for ustugidn Capital 2017 WL 1406278, at *4
(quotingGandy Mach. Inc. v. Pogu&0D6 AD.2d 684, 685 (3d Depl1984)). Indeed]t] here is
a strong presumption against a finding of usury, and . . . the defendant [must] establish usury by
clear and convincing eglence.” Sabella 2009 WL 3233703, at *17 (alterations in original)
(quotingZhavoronkin v. Koutmin&2 A.D.3d 597, 562 (2d D&R008)).

2. Application to this Case

The Note charged an interest rate of 10 percent per an8aaNote 88§ 4(b), 8.
Defendant argues that a number of other provisions in the Note and payments made pursuant to
the Note effectively raised the interest rab®ve the 25 perceper annum thresholdin

particular: (1) the discount included in thengersion price; (2) the shares that Defendant was



required to place into reserve; (B Note’s 24 percent per annum defantierest rate; (4) the
$84,033 that Defendant paid Plaintiff under the Settlement Agreement; and (5) the shares that the
Court ordered Defendant to deliver to PlaintieeDef.’s CrossMot. Mem. of Law at 916;
Def.’s 56.1 Stmt. $. None of Defendant’s argumeritave merit.
a. The Conversion Price

New York’s usury laws do not apply to an option to convert a loan’s principasat@s
of stock. SeeBeaufort Capital Partners LLC v. Oxysure Sys.,,INn. 16-CV-5176, 2017 WL
913791, at *3 (S.D.N.Y. Mar. 7, 201nion Capital 2017 WL 1406278, at *4#hlo Corp. v.
Stevens)0-CV-3619, 2001 WL 1313387, at *5 (S.D.N.Y. Oct. 25, 2001). This is because the
usury laws apply only to loans, not investmergeBeaufort Capital 2017 WL 913791, at *3.
Once a loan’s principal is converted to sharestrdmesaction takes on “the character of an equity
investment,” and the usury laws no longer ap@gaufort Capital 2017 WL 913791, at *3
(citing Seidel v. 18 E. 17th St. Owners, |'t9 N.Y.2d 735, 744 (N.Y. 19928ge alsdJnion
Capital, 2017 WL 1406278, at *4. Moreover, even when the usury laws apply to a transaction,
they apply only to payments properly characterized as “inter&&teUnion Capital 2017 WL
1406278, at *4Phlo Corp, 2001 WL 1313387, at *5. Interest is, by definition, a payment made
with a degree of certainty and regularity; convamnsoptions, by contrast, lack certainty, because
they may or may not be exercised and becawseuhlue fluctuates depending on the prevailing
market price of the shareSeeUnion Capital 2017 WL 1406278, at *£hlo Corp, 2001 WL
1313387, at *5. Thus a conversion price is not an interest payment and, accordingly, does not
fall under the protection of the usury laws.

Defendant relies on two casesllair Capital Investments, L.P. v. Integrated Freight

Corp, 963 F. Supp. 2d 336 (S.D.N.Y. 2013), Sabella 2009 WL 3233703, at *17, for its



argument that the usury laws should apply to the Note’s conversion ofeedef.’s Cross
Mot. Mem. of Law at 910. The Court finds these cases inapposite. In each, a borrower issued
shares of stock to a lender as consideration for a I8ag.Hillair, 963 F. Supp. 2d at 336;
Sabella 2009 WL 3233703, at *189. These cases held that the shares should be counted
toward the loans’ effective iatest rates and, thus, that the usury laws applied to the stock
payments.See Hillair, 963 F. Supp. 2d at 338abella 2009 WL 3233703, at *18.9, 27. Even
if those cases were correctly decided, the Note here provided oopgianto convert the lods
principal into shares, not a payment of sharesenaadup-front consideration for the loan. These
cases, then, do not altile Court’s conclusion that the usury laws do not apply to the Note’s
conversion option.

Defendant relies on a third cas®jgom Chrome Inc. v. Comm’r of Internal Revenue
217 F.3d 1117, 1121-22 (9th Cir. 2000), which stated, in dicta, that stock warrants provided in
connection with a loaraised the loan’s “effective interest rateThe Ninth Circuit made that
statement in the context of the federal tax laws;cse therefore sheds no light on the definition
of “interest” under New York’s usury laws.

For all these reasons, the Court finds thatNote’s conversion priatid not render the
Note usurious.

b. The Share Reserve

Next, Defendant argues that the share reserve required by the Note constitutes usurious
interest. Defendant’s argument relies upon a single dasading Grp., Inc. v. Water Chef, Inc.
852 N.Y.S.2d 736, 740 (N.Y. Sup. Ct. 2008), in which a court found a loan usurious on the
ground that it required the borrower to pay the lender $7,500 worth ofasgauk “incentive fee”

for the loan. That case is wholly inapposite. The Note did not require the share reserve to be

10



paid to Plaintiff; it was simply security that Defendant was required to set aside so that there
would be shares available if Plaintiff egised its conversion option. Defendant cites no
authority for counting such security as interest under the usury laws.

C. The Default Interest Rate

Next, Defendant argues that tNete’s default interest provisiomsake the Note
usurious. The Court disagrees. While the Second Circuit has not squarely ruled on the issue, the
majority of district courts in this Circuit to have considered the issue have heldetvatork’s
usury laws do not apply to default interest ratgése, e.gHillair, 963 F. Supp. 2d at 340
(“[D] efault payments are separate and distinct fiteeractual interest rate and therefore are not
relevant in determining if the rate is usuriglisProwley v. Hemar Ins. Corp. of AniNo. 05-
CV-981, 2010 WL 1848222, at *4 (S.D.N.Y. May 7, 2010) (“New York usury laws do not apply
to defaulted obligations.;cf. Madden v. Midland Funding, LL@37 F. Supp. 3d 130, 1445
(S.D.N.Y. 2017) (collecting cases).

Two district court case$/addenandUnion Capital have reached the opposite
conclusion.See Union Capital2017 WL 1406278, at *8yladden 237 F. Supp. 3d at 143.
Maddenheld, andJnion Capitalagreed, that, although the issuensettled, New York’s
highest court would likely hold that the crimail usury laws apply to default intere§ee Union
Capital, 2017 WL 1406278, at *8yladden 237 F. Supp. 3d at 143. But even these cases
acknowledge that, given the uncertainty surrounding this issue, a court could reasonably decide
the issue either waySeeMadden 237 F. Supp. 3d at 143 (noting that numerous New York
cases can be read to suggest that the criminal usury cap does not apply to defaulted
obligations). Additionally, this Court is not persuaded by the authority citddacdden For

exampleMaddenrelies on several state cases holdivag, where a contract allows for the

11



collection of default interest at thlaighest rate permitted undesv,” New Yorks criminal

usury laws impose a cap of 25 perceBee idat 14243 (citing815 Park Ave. Owners Corp. V.
Lapidus 227 A.D.2d 353 (1st Dép1996);Stein v. Am. Mortg. Banking, Lt®16 A.D.2d 458

(2d Dept 1995);Emery v. Fishmarket Inn of Granite Sprin@g3 A.D.2d 765 (2d Dép
1991);Nextbridge Arc Fund, LLC v. Vadodra Prop., LL929 N.Y.S.2d 201 (Sup. Ct., Queens

Cty., 2011)). These cases, however, did not squarely decide whether the criminal usury laws
apply to default interest; they merely used the 25 percent criminal usury cap as a reference point
to define the contractual term “higheatepermitted under law” because, without that reference
point, the term would have no meanirgee id. Put differently, without a 25 percent cap, the

term “highest interest permitted under law” would remain undefined in the contract. But where a
contract clearly and unambiguously sets forth a default interestbhate25 percent, the

criminal usury laws are not necessary as an interpretive reference point. Nothing in the cases
cited inMaddensuggest that the criminal usury laws would apply in that instance.

In short, while it is possible the New York Court of Appeals will see the issue differently,
this Court finds that the policy judgments underlying the usury laws do not apply to agreed-upon
default interest rates. Rather, this Court coneutis the majority view in this Circuit that
default interest provisions do not render a note usurious.

d. Defendant’s Payments Ptsuant to the Settlement Agreement
and the Prior Order

Finally, Defendant assertsin a point buried in its Rule 56.1 Statemetihat Plaintiff
has already received $84,033 (in paymentieuthe Settlement Agreement) and $83,600 (in
shares of common stock, delivered pursuattiedPrior Order), for a total of $167,632; because
Plaintiff paid $100,000 for the Note, Defendant argues that the $167,632 in payments constitute

a total “interest rate” of 68 percent.SeeDef.’s 56.1 Stmt. . This argument is frivolous.

12



Those payments were made pursuarihéopartiesexecutory accord and this Court’sPrior
Order granting Plaintiff specific performanc8eePrior Order at 3, 12. Nothing in the record
supports Defendant’s argument thia difference between these payments and the purchase
price of the Note constitutémterest under the usury laws

For all these reasons, the Court finds that the Note is not criminally usurious.
Defendant’scross-motion to vacate and cross-motionjdidigment on the pleadings are denied.
Il. Plaintiff's Motion for Partial Summary Judgment Is Granted

A. Standard of Review

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled tongwligas a matter of law.Fed.
R. Civ. P. 56(a)see also Celotex Corp. v. Catret77 U.S. 317, 322 (1986). “Where the record
taken as a whole could not lead a rational trigacf to find for the nonmoving party, there is no
genune issue for trial.”Scott v. Harris 550 U.S. 372, 380 (2007) (quotiMatsushita Elec.
Indus. Co. v. Zenith Radio Corpl75 U.S. 574, 5887 (1986)). Courts “construe the facts in
the light most favorable to the non-moving party and resolve all ambiguities and draw all
reasonable inferences against the movabDelaney v. Bank of Am. Cor.66 F.3d 163, 167
(2d Cir. 2014) jper curian) (quotingAulicino v. N.Y.C. Dep’'t of Homeless Seré80 F.3d 73,
79-80 (2d Cir. 2009)) (alteration omitted).

B. Damages for Breach of Contract

Under New York law, a plaintiff in a bread contract action is entitled to recovdxoth
for the value of the promised performance and for additional losses the plaintiff suffered due to
the failure to performi. Versatile Housewares & Gardening Sys., Inc. v. Thill Logistics, Inc.

819 F. Supp. 2d 230, 239 (S.D.N.Y. 2011) (citBhonfeld v. Hilliard218 F.3d 164, 175-76

13



(2d Cir. 2000)). These two classes of damages are awarded in “the amount necessary to put the
aggrieved party in as good a position agatlld have been had the contract been fully
performed.” McKinley Allsopp, Inc. v. Jetborne IhtInc., No. 89-CV-1489, 1990 WL 138959,
at *8 (S.D.N.Y. Sept. 19, 1990) (citingenford Co. v. Cnty. of Erjé7 N.Y.2d 257 (1986)).

“[1]t is well egablished in New York law thaft]here is no inconsistency between an
action for specific performance and an action for breach of coritraétrsatile Housewares
819 F. Supp. 2d 230 at 239 (quotihginick Realty Corp. v. 32 W. 32nd Street Caf.N.Y.2d
819 (1984)).“Therefore, where a party seeks specific performance of a contract, New York
courts will award, in addition to specific performance of the contract, such items of damage as
naturally flow from the breach, are within thentemplation of the parties, and can be proven to
areasonable degree of certaintyld. (quotingFreidus v. Eisenberdl23 A.D.2d 174Zd Dep't
1986));see alsdJnion Capital LLC v. 5BARZ Int'l IngcNo. 16-CV-6203, 2017 WL 1929556, at
*2 (S.D.N.Y. May 9, 2017)L.aurus Master Fund, Ltd. v. Versacom Int’l, Indo. 02-CV-5340,
2003 WL 21219791, at *4 (S.D.N.Y. May 21, 200Rgrpinski v. Ingrasci28 N.Y.2d 45, 52
(1971).

Plaintiff is entitled to damagefor Defendant’s breach of the Notkn its Prior Order, the
Court found that Defendant breached the Notd,tha Court ordered Defendant to deliver the
shares requested in the Notice of Conversion. This remedy, however, did not account for the
reduction in the value of those shares betweenl#te that Defendant was obligated to deliver
them (.e., three business days after Defendant received the Notice of Conversion) and the date
the Defendant actually deliverethem (September 1, 2013eePrior Order at 1212; Pl.’s
Mem. of Law at 7. Plaintiff would have beerttiee off had Defendant properly performed its

obligations under the NatePlaintiff is entitled to damages in order to be puta$good a

14



position as it would have been had the contract been fully perfdrmveKinley Allsopp 1990
WL 138959, at *8.

Defendant argues that “Plaintiff has already ines@ the benefit of its bargdinn the
form of $84,033 paid under the Settlement Agreat and $83,600 in principal that the Prior
Order directed Defendant to convert into shai2ef.’s Resp. Mem. of Law at 4; Def.’'s 56.1
Stmt. 8. In Defendant’s view, these payments mimat “Plaintiff has been made whole and is
not entitled to additional damages.” Def.’s Resp. Mem. of Law at 4. Defendant is wrong. First,
as to the $84,033, the Court held in the Prior Order that the Settlement Agreement is an
executory accordSeePrior Order at 59. Because Defendant materially breached the
Settlement Agreement (by paying only half of the amount owed under the Agreement), the Prior
Order held that the payments under $®ttlement Agreement did not extinguBafendant’s
obligations under the NoteSee idat 10 (stating that Defend&tomparison between the
Settlement Agreement and the Note is a comparison betapples and orangep” As to the
$83,600 in principal that the Court ordered Defendant to convert into shares, the Prite Order
remedy did not account for the value that Plaimtiffild have captured by selling the shares had
Defendant delivered them when it was first obligated to do so. Even if the conversion had
accounted for the entire outstandingpipal and interest due under the Netghich it did not,
see id.at 10—Plaintiff would still be in a worse posgitn than if Defendant had timely performed
the contract, because the shares that Plaintiffls#aio convert were wditmore at the time of
the breach than at the time the shares were finally delivered.

Finally, Defendant argues that Plaintiff is not entitled to damages because the Note is
criminally usurious and void as a matter of |la8eeDef.’s Resp. Mem. of Law &. For the

reasons that the Court has discussed, this argument lacks merit.
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For all these reasons, no genuine dispute exists as to Plaintiff's entitlement to damages
for breach of contract.

The measure of Plaintiff's damages is Istig more complicated. Plaintiff offers
evidence that on December 30, 2015 (the datePaaitiff issued the Notice of Conversion), the
volumeweighted average price of a share of Defendant’'s commok stas $0.142SeePl.’s
56.1 Stmt. § 7 (citing Malin Decl. Ex. D). The Notice of Conversion sought to purchase
1,857,777 shares on that dagee idf 3. Thus, had Defendant delivered the shares on
December 30, 2015, Plaintiff would hanexeived shares worth $263,804.Fe idf 8. By the
time Defendant eventually delivered the shares (September 1, 2017), however, the volume-
weighted average price per share had dropped to $03e5idJ 9 (citing Malin Decl. Ex. E).
As a result, Plaintiff'sshares on the date that Defendant delivered them were worth only
$83,599.97.See idf 10. The total difference in value is $180,204.86¢e idf 11. Plaintiff
argues that it is entitled to that amount in damage=P|.’s Mem. of Law at 7.

Plaintiff's analysiscontains several assumptions. First, the Note allowed Defendant
“three business days” after receiving a Notice of Convertsiateliver the shares to Plaintiff.
SeeNote § 4(a). Thus, a breashDefendant’s obligations did not ocauntil after those three

business days had elapsetke id 8 8(k) (defining an “Event of Default” as Defendant’s failure

3 Defendant argues that the price of the common stock on the date of the Notice of Conversion was $0.0751
per share, not $0.142 per share as Plaintiff alle§egDef.’s Resp. Mem. of Law at 4; Def.’'s 56.1 Stmt.AJL1.
Defendant cites no part of the record for this asserbiat the argument appears to be based on the following
notation in the Notice of ConversiorfiApplicable Conversion Price: .045 (.0751 on Dec. 4).”[iMBecl. Ex. C.

From this notation, Defendant leaps to the conclusion that the price of common stock on the date of the Notice of
Conversionite., December 30, 2015) must have been $0.0751. This argument is frivolous. The Notice of
Conversion clearly indicates that $0.0751 was the price of the stock on December 4, 2015, that is, during the
historical “look back” period from whitthe conversion price was calculatedet-on the date that the Notice of
Conversion was issued, December 30, 208&e id. And in case there were any doubt, Plaintiff has submitted a
website printout confirming these priceseSupp. Malin Decl. Ex. 1, and thévidence was not controverted by
Defendant.
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to deliver shares “within 3 business days of its receipt of a Notice of Conversiiafitiff
issued the Notice of Conversion on December 30, 2015efmdant’s breactid not occur
until three business days later, January 6, 2@e®eMalin Decl. Ex. C. By seeking damages for
the difference in stock price between December 30, 2015 and September 1, 2017, Plaintiff
incorrectly asumes that Defendant’s breach occurred on December 30, 2015.

The present record does not indicate the price of the stock on the date of breach, January
6, 2016. The Court notes, however, tHdew York courts have significant flexibility in
estimating general damageslractebel Energy Mktg., Inc. v. AEP Power Mktg., 1487 F.3d
89, 111 (2d Cir. 2007). Under New York latjt]he plaintiff need only show a stable
foundation for a reasonable estimate of the dpgniacurred as a result of the bredchd. at 110
(internal quotation marks omittedjee also LifeTree Trading Pte., Ltd. v. Washakie Renewable
Energy, LLC No. 14-CV-9075, 2018 WL 2192186, at *3 (S.D.N.Y. May 14, 2018). Even
though these shares are thinly traded, theepsf shares on December 30, 2015, is a reasonable
estimate of Plaintiff's damaged.ooking to publicly available stock-price data, the Court takes
judicial notice that the price of Defendant’s stock wagher on January 6 than on December
304 SeeGanino v. Citizens Utilities Cp228 F.3d 154, 167 n.8 (2d Cir. 20@a)“district court
may take judicial notice of well-publicized stock prige#\dler v. Solar Power, IncNo. 16-
CV-1635, 2018 WL 1626162, at *4 (S.D.N.Y. Mar. 30, 2018) (same). Plaintiff, then, has
essentially waived its right to higher damages through a more precise calculation as of the date of
breach. Under these circumstances, the Courhwailinsist that Plaintiff take a larger share of

the pie than it has asked for.

4 Specifically, the opening price per share was $0.140 on December 30, 2015 and $0.1495 on January 6,
2016. SeelnvestorsHub.contlistorical Data https://ih.advfn.com/stock-market/USOTC/5barz-international-inc-
pn-BARZ/historical/more-historical-data.
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The second assumption in Plaintiff's analysis is slightly npooblematic. Plaintiff
states that it “has sold all of the shares” that it received from Defendant. Supp. Malin®ecl.
But Plaintiff does not provide any information abthe price at which it sold the shares.
Plaintiff seeks damages for the reduction in the value of the shares between December 30, 2015
and September 1, 2017, but if the stock price sofsequent to September 1, and if Plaintiff
sold the shares at that higher price, then tfierdnce between that higher price and the price on
September 1 should be deducted from Plaintiff's damages.

Two facts, however, convince the Court tR&intiff's damages analysis is appropriate.
First, Defendant fails entirely to address this point or otherwise to raise a nonfrivolous dispute as
to the proper measure of damag8&gcond, Plaintiff's statement that it has sold its shares was
filed with the Court on October 29, 205&eSupp. Malin Decl.; taking judicial notice of
publicly available stock-price data, the Court notes that the price of Defenslaautés declined
considerably between September 1 andBet 29, 2017, making it questionable whether
Plaintiff was able to sell the shares at a premiugee Ganinp228 F.3d at 167 n.8Plaintiff's
measure of damages, therefore, isesonablestimate”of the loss that it suffered as a result of
Defendant’s failure to perform its obligations under the Ndt@actebel Energy Mktg487 F.3d
at111.

For all these reasons, the Court adopts Plaintiffteaiges calculations. Plaintiff is

entitled to $180,204.36 in damages as a matter of law.

5 The opening price per share on October 30, 2017, for example, was $08@@lrb.estorsHub.com,
Historical Data, https://ih.advfn.com/stock-market/USOTC/5barz-international-inc-pn-BARZ/historical/more-
historical-data. Of course, it is likely that part of the redurciin prior occurred because the Plaintiff sold its shares;
no evidence in the record, however, confirms this conclusion.

18



C. PrejudgmentInterest

“In a diversity case, state law governs the award of prejudgment inteBestipani v.
McLeod 541 F.3d 158, 164 (2d Cir. 2008 nder NewYork law, prejudgment interesshall
be recovered upon a sum awarded because of ehlwéperformance of a contract. NML
Capital v. Republic of Argentin&21 F.3d 230, 2320 (2d Cir. 2010) (quoting N.Y. C.P.L.R.
§ 5001(a)) “Interest shall be computed from the earliest ascertainable date the cause of action
existed, except that interest upon damages inctinegdafter shall be computed from the date
incurred” N.Y. C.P.L.R. 85001(b);see als@Jamil v. Solar Power In¢230 F. Supp. 3d 271,
277 (S.D.N.Y.)aff'd, 713 F. Appk 42 (2d Cir. 2017).“ The payment of such interest makes
creditors whole by recognizing the benefits that a debtor obtaind that a creditor is deprived
of—when the debtor has use of the funds at issue during the pendency of litightidb.
Capital, 621 F.3d at 240 (citin§podek v. Park Prop. Dev. Asso®&&,N.Y.2d 577, 581-82
(2001)).

New York provides a statutory rate of prégment interest of 9 percent per annaeg
N.Y. C.P.L.R. 8004, but parties are free to contract for a ratgher than the statutory rate,”
L&B 57th St., Inc. v. BlanchardNo. 95-CV-3450, 1997 WL 30945, at *2 (S.D.N.Y. Jan. 27,
1997);see alsdNML Capital 621 F.3d at 240 (“[WHen a contract providder interest to be
paid at a specified rate until the principal is paid,¢bntract rate of interest, rather than the legal
rate set forth in C.P.L.R.8004, governs . . ..” (collecting cases)).

Other than the previously rejected argumémds the Note is usurious and that Plaintiff
has“already received the benefit of its bargain,” Defendaiis to dispute that Plaintiff is

entitled to prejudgment interesieeDef.’s Mem. of Law at 9.
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The*“earliest ascertainable datkat Plaintiff's cause of action existed, N.Y. C.P.L.R.

§ 5001(b), was the date of Detlamt’s breach, January 6, 201Blaintiff is entitled to be made
whole for its inability to use the shares between January 6, 2016, and the date of performance,
September 1, 2017See NML Capital621 F.3d at 24QAristocrat Leisure Ltd. v. Deutsche Bank
Trust Co. Americas/27 F. Supp. 2d 256, 296 (S.D.N.Y. 2010). As one district court put it in an
analogous caseby failing to deliver shares upon conversion, [Defendant] was holding shares
that it no longer was entitleéd hold, therebyrealiz[ing] some profit, tangible or otherwise, from
having [the shares] in hand.Aristocrat Leisure 727 F. Supp. 2d at 296 (alterations in original)
(quotingLove v. State78 N.Y.2d 540, 545 (19919).

In terms of the applicable rate, the s unambiguously contracted for a rate of 24
percent per annum in the event that Defenéilgd to timely deliver the shareSeeNote § 8.
Under New York law, Plaintiff is entitled forejudgment interest at the agreed-upon rate.

See NML Capital621 F.3d at 240.

For all these reasons, the Court awards Plaintiff prejudgment interest at a rate of
24 percent per annum on its damages of $180,204.36, beginning on January 6, 2016 and
continuing through the date of this opinion. eTtbtal amount of prejudgment interest awarded to
Plaintiff is $116,950.00.

D. Attorneys’ Fees and Expenses

Under New York law, parties may contract tbe indemnification of attorneys’ fees and
expensesSee Hooper Assocs., Ltd. v. AGS Computers,1d4d\.Y.2d 487, 49192 (1989).

[T]he fee applicant bears the burden of establishing entitlement to an award and documenting

6 There is no inconsistency between awarding dg@sdased on the stock price on December 30, 2015 and
awarding prejudgment interest beginning on Janua?2@®86. As the Court has discussed, the stock price on
December 30, 2015 &sproxy, or a “reasonable estimatéractebel Energy Mktg487 F.3d at 111, for the stock
price on the date of breach, January 6, 2016.
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the appropriate hours expended and hourly raté3iiz v. Local Union No. 3 of IrntBhd. of
Elec. Workers34 F.3d 1148, 1160 (2d Cir. 1994) (quotiignsley v. Eckerhard61 U.S. 424,
437 (1983)). District courts have broad discretion in determinhngther attorneys’ fees are
reasonable Galeana v. Lemongrass on Broadway Cpf20 F. Supp. 3d 306, 323 (S.D.N.Y.
2014) (citingHensley 461 U.S. at 437xee also Goldberger v. Integrated Res.,,1809 F.3d
43, 47 (2d Cir. 2000).

The Note requires Defendant to pay“edlasonable attorneys’ fees and expensiast
Plaintiff incurs in enforcing the provisions of the NoteePrior Order at 3, 13; Note 88 7, 8.
Plaintiff seeks attornes’ fees for approximately 15Hours of work, at a rate of $375 per hour,
plus expenses, for a total of $5,837.82ePl.’s Mem. of Law at 9Fleischmann Decl. Ex 1.

The Prior Order fouth that Plaintiff's counsel’s billing rate of $375 per haas
reasonable, given his seniority and experiereePrior Order at 1:314. Defendant now argues
that Plaintiff’'s counsel billed a different clientatate of $350 per hour, purportedly raising a
dispute of fact as to whether his $375-per-hour rate is reasorgdBef.’s Resp. Mem. of
Law at 10. Plaintiff's counsel, however, offensdisputed evidence that his relationship with
that other client began a year earlier than his relationship with Plaintiff, and that his fees
increased by $25 per hour during the intervening per@eePl.’s Reply Mem. of Law at 16;
Supp. Fleischmann Decl. I 3. The Court believes that this increase is reasonable and, in any
event, adheres to its prior ruling that $375 per hour is a reasonable rate.

As for the number of hours expended in connection with this motion, Plaintiff has offered
an invoice showing his contemporaneous time recdsgégFlesichmann Decl. Ex. 1. The Court
has reviewed these records and finds thahtimber of hours expended is within the range of

what would be expected for a motion of this sort.
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For all these reasons, the Court awards Pia$8i837.12 in attorneys’ feeand
expenses.

lll.  All of Pla intiff's Other Claims Are Dismissed

The Prior Order directed Plaintiff to mof@ summary judgment on any claims that it
wished to pursue and stated that if Plairfsiffed to do so, the Court would dismiss the
remaining claims.SeePrior Order at 14. In the motion currently before the Court, Plaintiff
moves for summary judgment only as to its breach of contract claintsazidim for attorneys’
fees (that is, the Second and Fifth Causesctibn in the Complaint, respectivelypeePl.’s
Mem. of Law at 2.

Plaintiff has not moved for summary judgment on its claims for conversion, for a
permanent injunction, or for breach of the Settlerdggreement (that is, the Third, Fourth, and
Sixth Causes of Action in the Complaint, regpaty). Accordingly, those claims are dismissed
for failure to prosecute.

CONCLUSION

For all the foregoing reasorBlaintiff's motion for summary judgmeiibkt. 55) is
GRANTED. The Court awards Plaint$fL80,204.36 in damages, $116,950.00 in prejudgment
interest, and $5,837.12 attorneys’ fees Defendant’s crosmotions to vacate and for judgment
on the pleadings (Dkt. 68) are DENIED. All claims on which Plaintiff did not move for
summary judgment (specificalli?laintiff's claims for conversion, for a permanent injunction,
and for breach of the settlement agreement) aBMIBSED. The Clerk is respectfully directed
to terminate all open motions and to CLOSE the case.

SO ORDERED. \IO\QX/VH, (W

Date: Septemberl9,2018 VALERIE CAPRONI
New York, New York United States District Judge
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