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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

TAHARQA ALEEM and TAJIDDIN ALEEM,
Plaintiffs,
—against-
EXPERIENCE HENDRIX, L.L.C., RAINBOW

GUITARS, INC., HARVEY MOLTZ, and ROCK & OPINION AND ORDER
ROLL HALL OF FAME & MUSIC, INC., 16 CIV9206 (ER)

Defendants.

Ramos, D.J.:

Plaintiffs TaharQa Aleem and Tajiddikieem bring this action against Experience
Hendrix, L.L.C. (“Experience”), Rainbow Guitars, Inc. (“Rainbow”), Har\oltz (“Moltz”),
andthe Rock & Roll Hall of Fame & Music (“Hall of Fanieand collectively, “Defendants”),
alleging breach of contraaonversion, replevin, promissory estoppel, and slander of title.
Before the Court is Experierisamotion to dismisgor failure to state a claimppursuant tdrule
12(b)(6) of theFederal Ruls of Civil Procedure. For the reasons set forth below, Expergenc
motion is herebYsRANTED in part and DENIED in part.

|. FACTUAL BACKGROUND!?
In the fall of 1968, Jimi Hendrix, theorld-renowned musician, gifted two of his guitars

to the Ghetto Fighters, a band consisting of twin brothah&arQa Aleem and Tunde Ra Aleem

! The following facts, accepted as true for purposes of the instant maréobased oallegations in
Plaintiffs’ Complaint (‘Compl.”) (Doc. 3).Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir.
2012). The facts recited herein do not constitutdifigs of fact by this Court.
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(the “Aleem Brothers”} Compl.,at 1 11-12. The two guitamserean Acoustic Black Widow
(“Black Widow”) and a Mosrite JoBlaphis Doubleneck (“Doubleneckaghd collectively, the
“Guitars”). Id. at T 12.

In August 1995, the Aleem Brothers sought to raise money by selling one of taesGuit
at a public auction with the assistance of Christie’s Fine Art Auctionégrat § 15.At the
time, the suggested valueedch guitawas approximately $200,000d. at § 16. When she
became aware of the potential salenie Hendrix, acting as an agent of Jimi Hendrix’s estate,
which does business as Experience, explained to the Aleem Brothers that th& tdemtlri
wishedto display the Guitars publicly rathégran see them sold at public auctidd. at{{ 21—
22. Subsequentlyhe Aleem Brotherand Janie Hendrix on behalf of Experience entered into
an orallicensingagreementpursuant to whickxperience agreed publicly displaythe Guitars
with ownership and titlattributedto the Aleem Brothersld. at fl 24-25. In return, Plaintiffs
would be compensated $30,00d. Plaintiffs allege thgbursuant to the agreement, both parties
furtheragreed to the return of the Guitars to the Aleem Brothers upaepghgmenbf $30,000
to Experience.d. Plaintiffs maintain that the Guitars are presently displayé¢dafiall of
Fame with ownershiproperly attributedo the Aleem Brotheras required by the agreement
Id. at 1 28.

Shortly after the parties reachte agreement, the Guitars were delivered to Janie
Hendrix and the Aleem Brothers were p&&D,000.00.1d. at 26. Plaintiffs claim that
pursuant to the agreemetitle to the Guitars remained with theand possession was conveyed

to Janie Hendrix and Experience through a revocable liceédsat  27.

2 Although not mentioneth the Complaint, Tunde Ra Aleem passed awa0it4. Doc. 24. Itheir
memorandum in oppositidn this instant motiorPlaintiffs allege that prior to his passing, Tunde Ra
Aleem assigned his interantthe Guitars tohis other brother, Tajiddin Aleemld. This allegation does
not appear in the Complaint.



In the fall of 2015 Plaintiffs were made aware of pending litigatipnExperience
against Rainbow, an Arizona-based guitar company, and its owner, Mglzding the
ownership of the Black Widowld. at 32. Thereafter, in September 201&iftiffs sent Janie
Hendrix a notice seekintipe return of the Guitars in exchange for $30,000 as required by their
oral agreementld. Plaintiffs did not receive a respondd. at { 33.

[I. PROCEDURAL BACKGROUND

Plaintiffs commencethe instantictionby the filing of a summons with noti@a
November 15, 2016 in the Supreme Court ef #ttate of New Yorkindicating an intent to assert
claims forbreach of contract, conversion, and slander of title against Deferasahdsinie
Hendrix. Doc. 1. On November 29, 2016, Experience and Janie Hendrix removed the action to
this Court pursuant to 28 U.S.C. 88 1332 and 14d1 Plaintiffs filed theircomplaint on
December 19, 2016, asserting two additional claims of promissory estoppel and replevin.
Compl.

On Febuary 10, 2017, the Court held an inittainferenceduring which Experience and
Janie Hendrix were granted leave to file instant motion. Additionally, counsel for Experience
and Janie Hendrix further confirmed tihetcause Janie Hendtradacted within her official
capacityonly, Plaintiffs’ counsel agreed to dismiss the action against her with yoe)jin

February 17, 2017, Experience filed the instant motion. Doc. 18.



[11. LEGAL STANDARD
A. RULE 12(b)(6) MOTION TO DISMISS STANDARD

On a motion to dismiss pursuant to Rule 12(b)(6), the Court is required to accept as true
all factual allegations in the congpht and to draw all reasonable inferences in the plaintiff's
favor. Nielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014). However, the Court is not required to
credit legal conclusions, bare assertions or conclusory allega#shsroft v. Igbgl556 U.S.
662, 678, 681 (2009) (citingell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (2007)). To survive a
motion to dismiss pursuant to Rule 12(b)(6), a complaint must contain enough factuatenatter
state a claim to relief that is plausible on its falghal, 556 U.S. at 678 (citingfwombly 550
U.S. at 570). A claim is facially plausible “when the plaintiff pleads factuatect that allows
the court to draw the reasonable inference that the defendant is liable fostoadnict
alleged.” Id. (citing Twombly 550 U.S. at 556). Accordingly, a plaintiff is required to support
its claims with sufficient factual allegations to show “more than a sheer posshmlitst
defendant has acted unlawfullyld. If the plaintiff has not “nudged [his] claims acradiss line
from conceivable to plausible, [the] complaint must be dismissieghal, 556 U.S. at 680
(quotingTwombly 550 U.S. at 570).

Though a plaintiff may plead facts alleged upon information and belief, “whebelieé
is based on factual information that makes the inference of culpability plaugibkta
Records, LLC v. Doe, $04 F.3d 110, 120 (2d Cir. 2018)ch allegations must be
“accompanied by a statement of the facts upon which the belief is foundeavarra v.
Marlborough GalleryInc., 820 F. Supp. 2d 477, 485 (S.D.N.Y. 2011) (quoEBngce V.
Madison Square Garded27 F. Supp. 2d 372, 385 (S.D.N.Y. 2006¥e alsaNilliams v.

Calderonj No. 11 Civ. 302GCM), 2012 WL 691832, at *7- 8 (S.D.N.Y. Mar. 1, 2012) (finding



pleadings on information and belief insufficient where plaintiff pointed to no infavm#tat
would render his statements anything more than speculative claims or conessamjons) A
complaint that “tenders naked assertions devoid of further factual emmamevill not survive
a motion to dismiss under Rule 12(b)(6¢bal, 556 U.S. at 678uotingTwombly 550 U.S. at
557) (internal quotation marks omitted) (brackets omitted).
B. EXTRINSIC EVIDENCE

In ruling on a motion to dismiss pursuant to Rule 12(bg@&)istrict court generally must
confine itself to the four corners of the complaint and look only to the allegationsnemhtai
therein. Roth v. Jenning#489 F.3d 499, 509 (2d Cir. 2007). Anyittan instrument attached to
a omplaint or document incorporated in it by refece may be deemed part of tlenplaint
itself. Cortec Indus., Inc. v. Sum Holding L.B49 F.2d 42, 47 (2d Cir. 1991). In addition, a
court may consider materials submittgdabdefendant with a Rule 12(b)(6) motion where the
plaintiff has “actual notice of all the information in the movant’s papers and lrets upon
these documents in framing the complairid” at 48. If matters outside the pleadings are
presented with a Rule 12(b)(6) motion, the Court has the opteithter “exclude the additional
material and decide the motion on the complaint alone or convert the motion to one forysummar
judgment under FedR. Civ. P. 56 and afford all parties the opportunity to present supporting
material.” Willing v. Suffolk CntyDep’t. of Soc. ServaNo. 09 Civ. 5285 (ADS)(ETB), 2010
WL 2736941, at *2 (E.D.N.Y. 2010) (quotirkgied! v. City of New York210 F.3d 79, 83 (2d
Cir. 2000)) (internal quotation marks omitted).

In support of its motioto dismiss Experience submitteso declarations by Dorothy
Weber and a declaration by Edwin McPherson. Docs. 20, 26. Similarly, in opposition to the

motion, Plaintiffs filed three declarations by Natraj Bhushan, TaharQamland Tajiddin



Aleem, respectively Docs. 21-23. Howevgall six declarations constituextrinsicevidence
that contairadditional factual allegations not referencedelied upon irthe Complaint. Since
the purpose of a Rule 12(b)(6) motion is to test the legal sufficiency of the pleaatingst
consideing the substantive merits of the caS&bal Network Commc'n v. City of New Yprk
458 F.3d 150, 155 (2d Cir. 2006), the Court has not considered the declessabionted by
either party in ruling on the instant motion.

In the Compilaint, Plaintiffs refer to and rely upon plaques adjacent to the publaydispl
of the Guitars at the Hall of Fame to support their ownership allegations. Corfii28.at
Accordingly, the Court takes into consideration the images of the plaques on publig digph&
Hall of Fame submittey Experience. Doc. 20-4. A review of the plagues, however, is not
dispositive on the issue of ownership because the language supports both Plaintiffs and
Experience. Both plagues state that the Guasrgart of the “Collection of Experience
Hendrix LLC”. Id. They dso state that Jimi Hendrix “gave [the Guitars] to TaharQa (sp) and
TundeRa Aleem who were part of the Ghetto Fighters,” but provide no further hiktesy, t
suggesting that titlenay yetremainwith the Plaintiffs.

V. DISCUSSION
A. TAJIDDIN ALEEM ASAN IMPROPERLY NAMED PLAINTIFF

In their motion to dismiss, Experience argues that Tajiddin Aleem is not a rgailnpar
interest pursuant to Rule 17(a)(1) of the Federal Rules of Civil Procedure. Dodd &nly
information listed in the Complaint about Tajiddin is that he is an “individual[] residitige
State of New York.” Compl., at 1. Rule 17(a)(1) requires that an action “be predacthe
name of the real party in interest?ed. R. Civ. P. 17(a)(1). The provision further defines

specific categories of plaintiffs that “may sue in tleein names without joining the person for



whose benefit the action is brought,” includinger alia, an executor, administrator or trustee.
Id. Here, Plaintiffs fail tallegein the Complaint that Tajiddin falls undamyaof thepermitted
caegoriesof plaintiffs who have standing pursuant to Rule 17(a)fd9nahan v. PenaNo. 08
Civ. 2258 (JFB)(ARL), 2009 WL 2579085, at *3 (E.D.N.Y. 200@smissing plaintiff’'s breach
of contract action for lack of standing where the action was brought in the plaiowifi name
but he was “plainly not a party to that contractual agreement, and not an intendgatyird-
beneficiary”) (citingEmpire Vokswagen, Inc. v. World-Wide Volkswagen Co8@.7 F.Supp.
1202, 1212 (S.D.N.Y. 19863aff'd, 814 F.2d 90 (2d Cir. 1987\\ein v. Fenstersto¢cko. 04

Civ. 4640 (RO), 2004 WL 2423684, at *1 (S.D.N.Y. 200BY its terms, the Complaint alleges
that Hendmx gifted theGuitars to TaharQa and Tunde Raem Compl., at § 12. Nowhere is
Tajiddin named as part of that transaction. The Complaint further states th#ieftentered
into the licensing agreement, title remained with the Aleem Brothers, wideéned in the
Complaint as Taharga and Tunde Ra, but not Tajiddin. Compl., 1Y 11, 27.

However, in their memorandum in oppositi®aintiffs maintain that Tunde Ra assigned
his interest in the Guitars to Tajiddin prior to his passing in 2014, thereby jusfifgjitglin’s
right to enforce the claigin the instant litigation.Doc. 24. In ruling on a motion to dismiss
pursuant to Rule 12(b)(6), however, the Court must confine itself to the four cofiees
complaint and look only to the allegations contained thereoth v. Jenning189 F.3d 499,
509 (2d Cir. 2007)Here, mwhere in the ComplaintodPlaintiffs allegghat Tunde Ra assigned
his interest in the Guitars to TajiddiAccordingly, the Court finds that Plaintiffs hafededto
establish Tajiddiras a real party in interest under Rule 17(aid dismisses him from the

instant litigation.



B. STATUTE OF FRAUDSAND BREACH OF CONTRACT

Experience argues that Plaintiffs’ claims arising fribve oral agreement should be
dismissed based on the New York Statute of Frauds (“Statute of Frauds”). Doc. 19, at 11-13.
The Statute of Frauds requires certain contracts, agreements or transadi®ns writing.

N.Y. Gen. Oblig. Law § 5-701. The pusgmof the law is‘to prevent fraud in the proving of
certain legal transactions particularly susceptible to deception, mistakeiqng.” Foster v.
Kovner, 44 A.D.3d 23, 840 N.Y.S.2d 328, 331 (N.Y. App. Div. 2007) (quoing N Boening,

Inc. v. Kirch Beverages, Inc63 N.Y.2d 449, 453, 483 N.Y.S.2d 164, 472 M.E.2d 992 (1984)).
Consideration of the Statute of Frauds as an affirmative defense is appropmateotion to
dismiss, given that such a motion is intended to weed out meritless clagmsg v. Kelly 152

F. Supp. 2d 335, 343 (S.D.N.Y. 2001) (citiRgsbach v. Industry Trading Co., In81 F. Supp.

2d 522, 524 (S.D.N.Y. 2000)). If an asserted contract falls within its ambit, the Stafnseid$

is a complete barNorminjil Sportwear Corp. v. T G Y Stores, 44 F. Supp. 1 (S.D.N.Y.
1985).

Theparties disagree on the nature of the oral agreement, thereby implicaétigewh
Article 1 or Article 2of the New York Uniform Commercial Code (“UCC”) applies to the action
at hand. Egerience maintains th#te oral agreement constitutée sale of tangible goods,
therebytriggering the provisions of Section 2-26flArticle 2. Doc. 19 at 16. Alternatively,
Plaintiffs maintain that the oral agreement repnésthe sale of a license permitting Experience
to publicly display the Gitars which implicates Sectior207 of Article 1. Compl., at 1 24-25.
On the facts of this case etlistinction is immaterial because undeher section, the

transaction violatethe Statute of Frauds.



UCC Setion 1-207 requires a contract for the sale of personal property in excess of
$5,000 to be in writind.The accompanying official comment clarifies that Secti®07 applies
to the sale of “general intangiblea$ “definedn Article 9.” Official Comment, N.Y. U.C.C. §
1-207 (McKinney 2014)UCC Article 9defines the term “general intangible”‘dise residual
category of personal propertythat is not included in the other defined types of collateral.”
N.Y. U.C.C. 8 9-102 (McKinney 2014Because Article 9 does not define the term “license,” a
license constitutes a general intangildfeirthermorecourts have recognized various types of
licenses as general intangibleé3ee In re TerreStar Networks, 457 B.R. 254, 268 (S.D.N.Y.
2011) (finding government licenses by the Federal Communications Commissarsagiting
general intangibles)n re Gordon Car and Truck Rental, In@5 B.R. 466, 470 (N.D.N.Y.

1987) (finding franchise licenses to constitute general gibdag. In the instant case, given that
the licensing agreement between the parties represents a contract fae tifeaggneral
intangible in excess of $5,00e Court analyzes the parties’ agreement under Sec26T 10
determine whether itiolates the Statute of Frauds.

In order for a contract to be enforceable under Section 1-207, a plaintiff musisbstabl
five elements:“(1) a writing; (2) indicating a contract of sale between the parties; (3) at a
specified or defined price; (4) the subject matter must be reasonably dafide@) it must be
signed by the party to be charge&étLeb Marketing, Inc. v. Dial CorpNo. 01 Civ. 9250
(SHS), 2002 WL 1974056, at *6 (S.D.N.Y. 2002). Here, Plaintiffs fail to satisfy attleast

out ofthe five elements. Because both parties concede that thecsateed solely vian oral

3 Section 1-207 (Statute of Frauds for Kinds of Personal Property Not Covere)egrthat a “contract
for the sale of personal propertynist enforceable by way of action or defense beyond five thousand
dollars in amount or value of remedy unless there is some writing whiicltes that a contract for sale
has been made between the parties atinettbbr stated price, reasonaldgntifies the sufect matter,
and is signed by the party against whom enforcement is sought or by his authgeizedMiY. U.C.C. §
1-207(a).



agreement, there is neriting signedby both partiesndicating a contract of saléAccordingly,
the Court holds that the agreement into which the parties entered violates uke @tatauds
under Section 1-2Q°and therefore Plaintiffs are barred from enforcing the contract.
Assuming that the oral agreement representadhealsale of the Guitaras Experience
suggeststhe contractemains unenforceable because it violates the Statkie@ofls under
Section 2201. Pursuant to Experience’s theory, it purchased the Guitars in exchange for
$30,000. Doc. 19, at 18Jnder New York law, “a contract for the sale of goods for the mice
$500 or more is not enforceable” without contemporaneous writing “sufficient to iadiedta
contract for sale has bearadebetween the parties and signed by the party against whom
enforcement is sought.” N.Y. U.C.C. § 2-201(1) (McKinney 20H4)ffman v. Boone708 F.
Supp. 78, 80 (S.D.N.Y. 1989) (applying Section 2-201 to the sale of art in excess of $500).
In order for a contract to be valid under section 2-201, a plaintiff must establish four
elements: (1) a writing; (2) indicating a contrimtsale between the parties; (3) specifying a
guantity of goods; and (4) signed by the party to be charg§ed.Ellig v. Molina996 F. Supp.
2d 236, 243 (S.D.N.Y. 2014). As discussed in dstgirg Plaintiffs have failed to satisfy at
least three duof the four elements because there is no signed writing indicating a cootract f
sale of the GuitarsRobins v. Zwirner713 F. Supp. 2d 367, 376 (S.D.N.Y. 2010) (barring
enforcement of an oral agreement for the sale of a painting priced over $50@aatien 2201
because plaintiff provided no signed writing indicating a contract for sale)rdingly, the
Court holds that the oral agreement into which the parties entered violates the @tatauds

under Section 2-201, and therefore Plaintiffs are barred érdorcing the contract.

10



Accordingly, Experience’s motion tdismiss Plaintif§’ claim for breach of contract is
granted.Zeising v. Kelly152 F. Supp. 2d 335, 344 (S.D.N.Y. 2001) (dismissing plaintiff's
claim for breach of contract because the underlying agreement violates the &t&hauds).

C. CONVERSION AND REPLEVIN

Plaintiffs assert claims for conversion and replevin based on Experience’s failure to
return the Guitars after Rhiffs’ requests. Compl.,f134-48. Under New York law, an action
for conversion and replevin should proceed under a contract theory when thé& gainti
essentially seeking enforcement of a contractual daogmmer v. Federal Signal Coy@9
N.Y.2d 540, 583 N.Y.S.2d 957, 593 N.E.2d 1365, 1369 (N.Y. 1@ alsdHargrave v. Oki
Nursery, Inc. 636 F.2d 897, 899 (2d Cir. 1980) (“If the only intér@sstake is holding the
defendant to a promise, the courts have said that the plaintiff may not transrttegabntract
claim into one for tort.”). Accordingly, courts have dismissed actions for coaneasd
replevin that are duplicative of a clafor breach of contractUsov v. LazarNo. 13 Civ. 818
(RWS), 2013 WL 3199652, at *7 (S.D.N.Y. 2013) (dismissing plaintiff's claims for conversion
and replevin because they arose only from allegations that defendant did not retusttan obj
violation d a contract).However, courts have dismissed actions for conversion and replevin that
merely recast a claim for breach of contract even after finding a contract to lberceaile
because it violates the Statute of Fraudassov. Bio Reference Laboratories, In892 F.

Supp. 2d 439, 447, 454 (E.D.N.Y. 2012) (dismissing plaintiff's claim for conveasion
duplicative of his claim for breach of contract even though the purported contractaedgdo
beinvalid for violating theStatute of Fraug). Therefore, an action for conversion and replevin
can only be maintained if plaintiff alleges that defendant violated a legal dupeimdient from

any contractual obligations.

11



Here, Plaintiffsbase their claims for conversion and replevin on Experience’s repudiation
of its contractual obligation to return the Guitars upon requsintiffs’ claims for conversion
and replevin are based on the same allegations upon which Plaintiffs raiséaihefor breach
of contract. Plaintiffs do not allege an alternative legal datytside of the oral agreement for
Experienceo return the GuitarsRollsRoyce Motor Cars, Inc. v. Schudrd®9 F. Supp. 117,
124 (S.D.N.Y. 1996) (“It is a wekkstablished principle that a simple breackaftract is not to
be considered a tort unless a legal duty independent of the contract itself has bé&ssh viola
[T]his legal duty must spring from circumstances extraneous to, and notutimgtlements of,
the contract, although it may be connected with and dependent on the contract.”). The Court
finds Plaintiffs action for conversion and replevin to be duplicative of their claim for breach of
contract. Accordingly, Plaintiff's claims for conversion and replearedismissed without
prejudice.

Furthermore, Experience arguihst Plaintiffs claim for conversion is tim&arred by the
applicable statute of limitatien Under New York law, a claim for conversion is subjeét to
threeyear statute of limitationsCalcutti v. SBU, In¢.224 F. Supp. 2d 691, 702 (S.D.N.Y.
2002). A cause of action for conversion ordinarily accrues immediately upon the wrongful
exercise of dominion over another’s properfyallace Wood Properties, LLC v. Wo@&$9 Fed.
Appx. 33, 34 (N.Y. 2016). HoweverW]here the oginal possession is lawful, a conversion
does not occur until the defendant refuses to return the property after demandre sobiher
disposes of the propertySeanto Exports v. United Arab Agencie37 F. Supp. 2d 445, 451
(S.D.N.Y. 2001) (quotig Schwartz v. Capital Liquidators, In@84 F.2d 53, 54 (2d Cir. 1993).
Here, the limitations period for Plaintiffs’ claim for conversion commenecefeptember 2016,

when Plaintiffs demanded the return of the Guitars but failed to receive a regpomse

12



Experience. Compl., at 1 32. Given that Plainfifézl the instant litigationn December 2016,
Plaintiffs’ cause of actiofor conversion is therefore not tinb@rredby the statute of limitations.
D. PROMISSORY ESTOPPEL

In the alternative to thealaim for breach of contract, Plaintiffs assert a qieasitractual
claim for promissory estoppel against Defendants. Compl., at [ 59-70. Promissomi estopp
“provides[a] remedy for persons who detrimentally rely upon the promises of others and are
injured thereby.”Gellerman v. Oleetl64 Misc. 2d 715, 718, 625 N.YS.2d 831 (2d Cir. 1995).
Even if a contract is barred by the Statute of Frauds, a promissory estoppes eleble in the
limited set of circumstances where unconscionable injury results from fhlsirgiiance on the
alleged promiseCastellotti v.Free138 A.D.3d 198, 204 (2016).0oTprevail on a claim for
promissory estoppel, a plaintiff must establish three elements: (1)raaokanambiguous
promise, (2) reasonable and foreséeablianceby the party to whom the promise was made,
and (3)aninjury totheparty to whom the promise was made by reason of the reliance.
Cyberchron Corp. v. Calldata Sys. Dev., |t F.3d 39, 44 (2d Cir. 1995). “When promissory
estoppel is integcted to overcome a valid Statute of Frauds defense, it ‘has been strictly
construed to apply only in those rare cases where the circumstances [are] suemdertit
unconscionable to deny the oral promise upon which the promiseelied.” Robinsv.
Zwirner, 713 F. Supp. 2d 367, 376 (S.D.N.Y. 2010) (quostiiman v. TownsendNo. 05 Civ.
6612 (WHP), 2006 WL 2067035, at *2—3 (S.D.N.Y. 2006).

Reading the complaint in the light most favorable to the PlaintifésCourt findghat the
Complaint sufficientlyestablishes a claim for promissory estoppel at this skaggust barely.
First, Plaintiffs allege a clear and unambiguous promise by Experiendertottee Guitars upon

receiving $30,000. Compl., at  25. Second, Plaintiffs claimue reasonably and foreseeably

13



relied upon Experience’s promise, such that they transferred possession of thetGuitar
Experience in the first placdd. at  63—66.Lastly, Plaintiffs allege injuriesufficiently severe
to be “unconscionable.See Meex A.G. v. Fairchild Weston Sys., |29 F.3d 821, 827 (2d
Cir. 1994) (defining “unconscionable injury” as “beyond that which flows natuf@igectation
damages) from the ngeerformance of the unenforceable agreement.”). In essence, Plaintiffs
allegeunconscionability based on Experience’s conversion of the two historic, iconic and
extremely valuable items for “a mere $30,00@ompl., at § 63Having pleaded the necessary
elements to establish a plausible claim for promissory estoppel at this stage f$leliatif
survives the instant motion.
E. SLANDEROFTITLE

Plaintiffs assert alaim for slander of titidased onhe allegations made by Experience,
Rainbow, Moltz and Janie Hendrix in a separate litigation concerning the ovmegsits of the
Black Widow. Compl., at 11 71-73n New York, a claim for slander of title requires: (1) that
a defendant made “a communication falsely casting doubt on the valifighaottiff's] title, (2)
reasonably calculated to cause harm, and (3) resulting in special damz@€&xoflege Point
Corp. v. Transpac Capital Corp310 N.Y.S.2d 520, 521 (N.Y. Appiv. 2d Dep’t 2006)
(internal citation marks omittedfurthermore, “Nw York law also requires that Plaintiff
demonstrate that the statements are made with ‘malice’ or ‘at least a reckleszdliErnetheir
truth or falsity.” Nials v. Bank of AmNo. 13 Civ. 5720 (AJN), 2014 WL 2465289, at *4
(S.D.N.Y. May 30, 2014) (quotingbraham v. Am. Home Mortg. Servicing, Ir#7 F. Supp.
2d 222, 236 (E.D.N.Y. 2013).

The slander of title claim is dismissed. First, it is untimélynder New York law,

slander of title claims are subject to a gmar statute of limitations, ch begins to run on the

14



date the allegedly slanderous statements are utteRehth Music Pub., Inc. v. Warner/Chapell
Music, Inc, No. 09 Civ. 5580 (LTS), 2011 WL 396252, at *6 (S.D.N.Y. 2011). Plaintiffs ground
their claim for slander of title on ¢hallegedly slanderous statements made by Defendants in a
separate litigation that commenced in the early fall of 2015. Compl., at 1 29. However,
Plaintiffs did not commence the instant litigation until December 19, 2016. Havisgdode
oneyear statte of limitations, the Court dismisses Plaintiff's slander of title claim as untimely.
Even if timely, however, it would still be subject to dismissal because none of the
allegations in the Complaint plausibly support a claim for slander of title urelervérk law.
First, Plaintiffs fail toallege that Defendants madeyaommunication falsely casting doubt on
the validity of Plaintiffs’ title to Black Widow. The Complaint simply asserts thaebednts
“have each plead false and reckless claims against each other which cast doubtantiti€ PI
valid claim of title to the Black Widow.” Compl., at  7Zhe allegation is conclusory and
vague and, in any event, does not identify any “communication.” Second, Plalatrftst
provide sufficient factual support to establish that they are entitled to lspagiages.Drug
Research Corp. v. Curtis Publishing C38.N.Y.2d 435, 441 (1960¥ismissing plaintifs
slander of title claim fofailure to plead special damages because it merely alleged that it
incurred $5 million in damages and made no attempt to itemize its damages). Rlagilyffs
do not submit any facts to suggest that the purported comniongEaere made with malice or
that they were falseHorton v. Wells Fargo Bank N.ANo. 16 Civ. 1737 (KBF), 2016 WL
6781250, at *7 (S.D.N.Y. Nov. 16, 201@)smissing plaintiff's slander of title claim fanter
alia, failure to plead malice behind defendant’s communications). Accordingly, the Court

dismissedlaintiffs’ claim for slander of title.
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F. LEAVETOAMEND

In their opposition to Experience’s motid?laintiffs requesteave to amend their
complaint to the extent that the Court determines that factual allegations are.ldgkm@4.
Under Rule 15(a) of the Federal Rules of Civil Procedure, the Court “shoulddreelgave [to
amend] when justice so requires.” Fed. R. Civ. P. 15(a)(2). Nonetheless, denyirtg leave
amend is proper where the amendment would be fudt@dmes v. Grubmarb68 F.3d 329, 334-
35 (2d Cir. 2009). An amendment is considered futile where the plaintiff is unable to
demonstrate that he would be able to cure the defects in a manner that would survive a motion to
dismiss. See Cuoco v. Moritsug@22 F.3d 99, 112 (2d Cir. 2000) (“The problem with
[plaintiff’'s] cause of action is substantive; better pleading will not curépleading would
thus be futile. Such a futile request to replead should be denied.”

Here, the Court grants Plaintiffs leave to amesdlaims for conversion and replevin.
Additionally, the Court grants Plaintiffs leave to replead Tajiddin Aleest@ading as a real
party in interest in the instant caddowever, because the Statute of Frauds bars Plaintiffs from
enforcing the oral agreement, any attempt to replead the claim would be 8itigarly, any
attempt to replead a claim for slandétitte would be futile because it would be untimely.
Accordingly, the Court denies Plaintiffs’ leave to amend their action fochrafacontract and

slander of title
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CONCLUSION

For the reasons set forth above, Experience’s motion to dismiss Plaintiffs’ complaint is
GRANTED. Plaintiffs are granted leave to replead their claims for conversion and replevin as
well as Tajiddin Aleem’s standing. Plaintiffs’ amended complaint shall be filed, if at all, on or
before July 28, 2017. The parties are directed to appear for a status conference on August 3,
2017 at 11:00am. The Clerk of the Court is respectfully directed to terminate the motion, Doc.
18.

It is SO ORDERED.

Dated: July 20, 2017
New York, New York

5 (&

Edgardo Ramos, U.S.D.J.
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