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Plaintiff David Cohen (“Plaintiff”) brings this actiopursuant to § 502(a)(1)(B) of the
Employee Retirement Income Security Act of 1ERISA”) against Defendants Liberty
Mutual Group Inc. Executive Partnership Deferred Compensation H®&DCP”) and Liberty
Mutual Group Inc. 2012 Executive Partnership Plan (“EPP” and, collectively, “Defafiaant
the “Plans”), seeking review of Defendants’ adverse benefits determination. Before time ar

parties’ crossnotions for summary judgment. Becaudefendants’ adverse benefits
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determination was without reason and unsupported by substantial evidkmaif's motion for
summary judgment is GRANTED and Defendants’ motion for summary judgment is DENIED

l. Background

The EPP and EPDCP are employee benefits plans sponsored by Liberty Mutual Group
Inc. (“Liberty Mutual” or the “Company”)(EPP & 1, 2.9, 14EPDCP 8 1, 2.105see alsd’l.’s
56.1 Resp. 110-13.} As the plan administrator for the EPP and EPDOGRerty Mutual both
evaluates and pays benefit claim{&PP 88 2.1, 2.9; EPDCP 88§ 2.1, 2.10; Foley Dep. 89:22-
90:2.¥ Under the EPP, eligible executives participate in the increase in Liberty Mutigihédo
Company Inc.’s enterprise valueSeePl.’s 56.1 Resp. 1 13.) Under the EPDCP, eligible
executives receive deferred compensatidd. §(11.) Plaintiff was employed at Liberty Mutual
for approximately sixteen years, beginning in 1999, and he was a participant in both the EPP and
EPDCP during that time(Defs.’ 56.1 Resp. 11 2, 15.)

From 2014 to 2015, Liberty Mutual began restructuring the division in which Plaintiff
worked Liberty International Underwriters (“LIUY) (Admin. R. 771) In connection wittthat

restructuring, “Liberty Mutual retainettie global management consulting firm Oliver Wyman to

1“EPP” refers to the Liberty Mutual Group Inc. 2012 Executiverfeaship Plan, Effective January 1, 2012, a copy
of which can be found on pages-24 of the Administrative Record. “EPDCP” refers to the Lijp&futual Group
Inc. Executive Partnership Defed Compensation Plan (as Amended and Restated, effective JapRaiyp), a

copy of which can be found on pages-28 of the Administrative Record. “Administrative Red” or “Admin. R.”
refers to the complete Administrative Record, whichttached as Exhibit A to the Bernstein Declaratitatted
December 7, 2017. (Decr22-72-27.) “Bernstein Declaration” or “Bernstein Decl.” refers to the Dedtanaif
Marc E. Bernstein in Support of Plaintiff's Motion for Sumgdudgment, dated December 7, 201Doc. 72.)

“Pl.’s 56.1 Resp.” refers to Plaintiff's Response to Defetsld_ocal Rule 56.1 Statement of Undisputed Facts,
dated January 8, 2018. (Doc. 77.) | refer to this documentibedaconsolidates Defendant’s Local Rule 56.1
Statement of Udisputed Facts, (Doc. 70), and Plaintiff's responses and @bjsdb the facts asserted therein.

2“Foley Dep.” refers to the Deposition of Melanie Foley, dately 13, 2017, which is attached as Exhibit D to the
Bernstein Declaration. (Dec72-30-72-40.)

3“Defs.’ 56.1 Resp.” refers to Defendant’s Objections angBeses to Plaintiff's Statement of Undisputed
Material Facts Pursuant to Local Rule 56.1, January 8, 2@d@. 79.) | refer to this document because it
consolidates Plaintiff's Lodd&Rule 56.1 Statement of Undisputed Material Facts, (Dog.ar@) Defendant’s
responses and objections to the facts asserted therein.



conduct a sixveek analysis of the current and potential future organizational structures for
LIU.” (Pl’s 56.1 Resp. 1 35eealsoNowakDecl. Ex. 8) During late 2015unbeknownst to
Plaintiff, Liberty Mutual employees exchanged emails discussing a plamimate Plaintiff's
employment byoffering him a retirement package, including one year of severance pay, and they
even prepared a script to read to hirBedBernstein Decl. Exs. G=) Liberty Mutual intended

to terminate Plaintiff's employment without caus&e¢Defs.’ 56.1 Resp. { 9 (conceding that in
October 2015 “Liberty Mutual did not intend to terminate Plaintiff's employnantduse”).)
Pursuant to this plahjberty Mutualintended to inform Plaintiff on October 15, 2015 that his
position had been eliminated and his employment woutdrdpg@nated, effective immediately.
(SeeBernstein DeclEx. I.) However, on October 12, 2015, three days before Liberty Mutual
intended tderminate his employment, Plaintifwho was unaware of Liberty Mutual’s plans—
gave Liberty Mutual notice that he would voluntarily resigffiectivetwo weeks later, on
October 26, 2015. (Defs.’ 56.1 Resp. N 9.

Shortly after Plaintiff's departure froliberty Mutual, he began employment at one of
Liberty Mutual’'s competitors, Aspdnsurance Services U.C. Inc. (“Aspen”)d.(] 16) At
approximately the same timeeveral other people resigned from Liberty Mutual and began
employment at Aspen.id; 1 17.)

A. The Connolly Letter

Approximately two monthafter Plaintiff's departure from Liberty Mutyadn December
23, 2015, Mary Connolly, a Liberty Mutual employee responsible for Employee Relations and
HR Servicessent a letter to Plaintiff (the “ConnglLetter”). (Admin. R. 11-12.) The body of
the Connolly Letter contained only two sentences: “As a result of information uncoftered a

your voluntary resignation on October 25, 2015, we are reclassifying your termination from a



voluntary resignation to a termination for cause. As a result, provisionsharibe under
Compensation and Benefits Plans which you participated in as outlined in the attached
document.” [d. at 11) Under the heading “EPP/EPDCP,” the document attached to the
Connolly Letter stated:In the event of termination fdicausé participant fofeits all vested
and unvested units in the Plan. As a result of termination for cause, $971,500 of vested units and
investment fund value and $299,125 of unvested unitssigbgenforfeited.” (d. at 12.)

On January 15, 2016, Plaintiff responded to the Connolly Letigrat(285-86.)
Plaintiff's response, which was addressed to “Plan Administrator[,] Libeutyidl [EPP] and
[EPDCP],” expressethat he was shocked to learmtlinis termination had been reclassiféedl
that Liberty Mutual had determined to forfeit his benefitsl. &t 285.) Pursuant to 29 C.F.R.
8§ 2560.503-1(h)(2)(ii), (i)(5), and (m)(8), and 29 C.F.R. § 1024(b)(4), Plaintiff requested
several documents &ssist in his “decision as to whether to dispute the adverse benefit
determinations set forth in [the Connolly Lettenhcluding: “any and all documents, records
and other information that were relied upon in determining to reclassify [higheg&in to a
termination for ‘cause? “identification of the specific sections of the Plan on which the adverse
benefit determination was basedhd “identification of the individual or individuals who made
the determination to reclassify [his] resignation to a termination for causk)”Irf an email,
Ms. Connolly apparently offered to send documents to Plaintiff on or before March 15, 2016.
(Id. at 291.) Plaintiff reiterated his request érbruary 2, 2016, reminding Ms. Connolly of
Liberty Mutual’s obligation, pursuant to 29 U.S.C. § 1132(c)(1), to provide the documents no

later than February 14, 2016 (i.e., within thirty days of his requdst). Kle informed Ms.

4Ms. Connolly’s email response is not in the AdmiriSe Record, but Plaintiff refers to the respoimsa letter
dated February 2, 2016. (Admin. R. 291t)is not clear why the emailas been omitted frothe Administrative
Record.



Connolly that the documents were necessary to his “appeal of the adverse benefits
determnations set forth in [the Connolly Letter].1d() On February 11, 2016, Ms. Connolly
provided Plaintiff with “plan documents and summariedd. &t 293.)

On February 19, 2016, without the benefit of many of the documents he requested,
including anydocuments related to the reclassification of his resignagitermination for
cause Plaintiff formally appealed the December 23, 2015 adverse benefits detesminghe
Connolly Letter(*February 19 Appeal”) (Id. at2—356.) The February 19 Appealriticized the
Connolly Letter and subsequent communicatioosh Liberty Mutual “because none of the
Plans’ Administrators (i) provided [Plaintiff] with the specific reasons or fawtkerlying their
initial adverse benefit determinations or (ii) providBthintiff] with reference to the specific
Plan provisions on which such determinations were madd.’at(5-6.) The February 19
Appeal also asserted that Plaintiff “did not engage in any conduct during his emplayatent t
would fall under any reasonable definition of the word [causedl’ af 6.)

B. The Andrews L etter

Three months later, on May 19, 2016yi Andrews, the Vice President of Talent &
Enterprise Services at Liberty Mutual, sent Plaintiff a letter in response telbnealFy 19
Appeal (“Andrews Letter”). Ifl. at 35761.) The Andrews Letter recharacterized the February
19 Appeal as an “initial claim for benefits under Blans” (Id. at 357.) Ms. Andrews stated

that, pursuant to the authority granted to her by the Plans to “comstduaterpret the terms’ of
the EPP [and EPDCP],” Plaintiff was not eligible for benefits because Yibkrtual had
notified him that “his termination was classified as a termination for caukk.at 35759.)

The Andrews Letter stated that Ms. Andeehaad “reviewed [Liberty Mutuallseasons” for

reclassifying [Plaintiff's] departure as a termination for cause” and that jhe fircumstances



surrounding [Plaintiff's] departure and their resulting disruption to the Coygpausiness
provide ample evidence that [Liberty Mutual] acted in good faithd” at 358.) The Andrews
Letter did not provide any additiondétails concerning the reasons for the reclassification of his
resignation.The Andrews Letter identified 88 7.5 and 9 of the EPP and § 8.5 of the EPDCP as
the sections pursuant to which Plaintiff's benefits had been dergkdat 858-59.) The letter
also instructed that, if Plaintiff wishes to submit “a petition for review,” qetition must be
delivered to “Melanie Foley, Executixéce President, Chief Talent and Enterprise Services
Officer.” (Id. at 360.)

Plaintiff responded to the Andrews Lettere week later, on May 26, 2016d.(at 361
64.) Havingstill not received many of the documents and information he requested in his
January 15, 2016 letter, Plaintiff reiterated his requests, noting that htisvé$h request for the
documents, and Plaintiff reminded Liberty Mutual of its obligation under thieet) States
Department of Labor’'s ERISAlaimsproceduraegulation(* ERISA Procedures Regulation
29 C.F.R. § 2560.503-1, to provide the materials he had requeSeshdmin. R. 361-64
(citing 29 C.F.R. 88 2560.50Bt)(2)(ii), (i)5, (m)(8), (b)(5).) In response to the Andrews
Letter’s vague statements regarding the reasons for the reclassification offBlagsifination
as a termination for cause, Plaintiff also requested additional documents, Saghyaand all
correspondence between [Liberty Mutual] and the plan administrators of thepBlttaiging to
[Plaintiff’'s] termination,” “documents, records and other information pertainifiglso
Andrews’] review of [Liberty Mutual’s] reasons for classifying [Plaintiff sleparture as a
termination for causg,and “documents, records and other information giarhg to the
‘circumstances surrounding [Plaintiff's] departure and their resulting disrufai[Liberty

Mutual’s] business.” Id. at 362—-63.)



On June 23, 2016, Ms. Andrewsnta letter (“AndrewsFollow-Up Letter”) in respose
to Plaintiff's May 26 2016 letter, and stated that she was attaching the requested documents “to
the extent they fall within the plan administrator’s obligations, the docuragists and the
documents have not previously been produced to [Plaintifffl’ af 868—69.)The Andrews
Follow-Up Letter attached a document that appears to be a printout from Liberty Mutual’s
human resources portal for Plaintiff, stating that the “Leaving Reason” ignftiaied Policy
Violation.” (Id. at 873.) The Andrews~ollow-Up Letter alscattached handwritten notes that
appear to have been taken on May 3, 2016 (“May 3 Noted. gt(871-72), and May 12, 2016
(“May 12 Notes”) (id. at 870)° TheAndrews FollowUp Letterdid not attach any documents
that preceded the December 23, 2015 Connolly Leltes.difficult to determine from the face
of the May 3 Notes who took them or whehey were takerand the Andrews Follow-Updtter
did not identify whose notes were being produced. Miag 3 Notes include several names at
the top: “Brendan, Malik, Nancy Ross +2 (Nick & Stephanie Gonsalves)[,] Nancy Keating,” and
they include the question, “What leadd to thereclassification to term for cause[?]d(at
871.F In apparent response to that question, the notes state, “2015 performance redagaci/to |
reserving & shrinking[.]LOB that had grown irresponsibly — not cat losses more reducing LOB
& hemorraging $ic] & see Incentive resultsattrib to David C. leadeh#p, not cat related w/out
[indecipherable] had a loss; 10% of planned PTOId. 4t 87..) The May 3 Notes also state,

“Cohen did not accept actuaries reserving judgment & indication on reducing LOB exposure

5The May 3 and May 12 Notese in the Administrative Record, but the copiesadilew quality and are difficult
to read. More legibleopies of the notes are attached as Exhibit BB t®#rastein Declaran. (Doc. 7271.)
TheAndrews FollowUp Letterappears to have also attached several other documents. Thesemtsaontain
general information about the EPP and EPDCP, but abtheem addressthe reclassification of Plaintiff's
resignation as a termination for causBed¢Admin. R. 874-1088.)

6 Some of these names are redacted in the Administrative Recbtdepare included in the version of the notes
that was attached as Exhibit BB to the Bernstein &atbn.



Cohen felt actuaries were exaggerating ¢d§tbhen ‘retired’ & then Vaughn resigned, exodus
began w/ some disclosing & other not”; “over 4—6 weeks, 25 people left to go to Aspen”;
“financial damage preaving; & damage, & havoc”; “staff loss in waves”; “term for cause
related to his leaving & tahkg all those people & doing severe damage to our busindsis 4t (
872.)

The May 12 Notes state at the top, “Met w/ Chris, Lisa Pereira took notes; LBA added
based on meeting content.Id(at 870.) It appears, therefore, that one person took tes,no
and Ms. Andrews later revised them. The notes are titled, “Chr&I®. US Impact to
Business.” Id.) Those notes included the following statements: “DC Leaving and direct
solicitation is concern”; “emergency summit in NY[,] . . . brought all global peoglether to
figure out how to address staff losS)C — 3rd party business”; “market perception/reaction”;
“Insurance ‘insider= Regular stories on poaching — impacted mkt perception”; 2Gdéaving
& taking so many team membemsmandedignificant & immediateattention from mgmt. to
preserve and keep the businesgld.)

C. The Foley Letter

On July 21, 2016, Plaintiff formally appealedMs. Foleythe determinations made in
the Andrews Letter (“July 21 Appeal”)ld( 365-799.) Among other reasons for his appeal,
Plaintiff arguel that the Andrews Lettefdid] not define . . . the meaning of the term ‘cause’
under either [the EPP or EPDCP], nor [did it] identify any specific conduct by{ffflaio
support her decision, other than vagnd unspecified references to ‘circumstances’ and

‘disruption.” (ld. at 367.) Plaintiff alsonoted that under the terms of both Plans, a

7 Based upothe noticeabé difference in handwritingthe italicized phrases this note appear to have been added
after the original notes were taken.



reclassification required évidence . . after employment termination that a Participant acted or
failed to acin such a manner that would have provided grounds for a ‘cause’ termination[,]”
and argued that the Andrews Letter did not “specifyr even address what evidence
supposedly justified the reclassification of [Plaintiff's] retirement as aimatronfor cause.”

(Id. at 368 (quoting EPP § 7.5 and EPDCP § 8.5).) Plaintiff argued that this omission was a
violation of the Plans, which require a denial of benefits to include the “spezdsons for such
denial.” See id(citing EPP § 13.2(a) and EPDCP § 17.2(a)).)

The July 21 Appeal also asserted that Plaintiff had not engaged in any conduct
constituting “cause” under any reasonable definition of the tela). Plaintiff attempted to
address thapparent reasons for the reclassification that w&ted in the May 3 and May 12
Notes, such as “term for cause related to his [Cohen] leaving and taking alpéopde and
doing severe damage to our business” and “DC leaving and taking so many team members
demanded significant immediate attention fnoigmt.” (d.) Plaintiff interpreted those notes to
“presumably refer[] to the other employees who left [Liberty Mutual] aftexifBff] left[,]” (id.
at 369), and he responded that he “did not recruit or solicit any [Liberty Mutual] empleyees
eitherduring or after his retirement from [Liberty Mutual].1d() In support of this assertion,
Plaintiff attached to the July 21 Appeal an affidavit from himselftairty-one additional
affidavits—one from each of the Liberty Mutual employees who joined Aspen in the period
following Plaintiff's retirement. $ee id.747-83.) The July 21 Appeatiiticized the Plans’
administrators for failing to provide several documents that he had requesteti teetate
reclassification. Ifl. at 371.) Additionally, & requested the “names of every individual
employed by [Liberty Mutual] whom [Plaintiff] allegedly solicited or retedi and any and all

documents or other information supporting that incorrect speculatitth.at(372.)



On September 15, 201BIs. Foley sent a letter response to Plaintiff's July 21 Appeal
(“Foley Letter”). (d. at 806-67.) The Foley Letter identified the provisions of the Plans under
which Plaintiff's benefits were denied8§ 7.5 and 9 of the EPP and § 8.5 of the EPDCP—and
explainedthat “when [Liberty Mutual] . . . makes the determination that an employee’s behavior
warrants a termination for cause, benefits under the two plans are tbrf€he plans do not
authorize the plan administrators to override that decisidd.”a{ 8L.) Ms Foley stated that
she had “further investigated the circumstances giving rise to the termifatimause[,]” and
that she had spoken with the “[Liberty Mutual] officers who made or were involved in the
decision,” although she did not identifyeth. (d.) She also stated that she “reviewed evidence
supporting their concerns with the business disruption and tainted [Liberty Vhajoatation
caused by [Plaintiff's] departurealthough she did nattach identify, or explain the evidence
she re@iewed or the nature of the disruption or reputational damddg. Nis. Foley concluded
that “sufficient evidence supports [Liberty Mutual’s] decisioift.)

Ms. Foley asserted that Plaintiff's departure was not reclassified “based sotbly o
substantial number of employees that joined him at his subsequent emplawyghg}, it was
“based on evidence of the overall disruption and harm to the business caused by [Plhirtiff]
it did not explain‘the overalldisruptionandharni that Plaintiff caused, or how Plaintiff’s
conduct that allegedly led to that disruption and harm qualified as misconduct thaeeaouid &
reclassification of aesignatioras a termination for causeld) Ms. Foley stated that Plaintiff's
“contenton that the plan administrator must provide evidence to justify the reclassifioatis
“misfocused,” based on Ms. Foley’s interpretation of § 7.5 of the EPP and § 8.5 of the EPDCP.
(Id.) Finally, Ms. Foley explained that Plaintiff had the right tangra civil action under

§ 502(a) of ERISA within one year of the Foley Lettdd. &t 804.)

10



[. Procedural History

Plaintiff commenced this action on December 1, 2016. (DodOh.[pecember 19,
2016, Plaintiff filed an amended complaint. (Doc. 190 February 15, 2017, the parties
appeared for a conference, during which | ordered that certain limited discovathpedaken.
(Doc. 27.) On December 7, 2017, after the competition of discovery, Plaintiff filed a nmtion f
summary judgment, (Doc. 65), along with a memorandum of law in support, (Doc. 67), a Rule
56.1 Statement, (Doc. 66), and a declaration with exhibits, (Doc. 72). On the same day,
Defendantgiled a crossmotion for summary judgment, (Doc. 68), a memorandum of law in
support, (Doc. 71), a Rule 56.1 Statement, (Doc. 70)aatetlaration with exhibit§Doc.69).
On January 8, 2018, the parties filed their opposition briefs, (Docs. 76, 78), and their
counterstatements to the Rule 56.1 Statements, (Docs. 77, 79). Defatstastdomied
another declaratiowith one exhibitin support otheir motion. (Doc. 80.)

[1. Legal Standard

Summary judgment is appropriate when “the parties’ submissions show thasthere i
genuine issue as to any material fact and the moving party is entiflethtoent as a matter of
law.” Fay v. Oxford Health Plar287 F.3d 96, 103 (2d Cir. 2002ge alsd-ed. R. Civ. P.

56(a). “[T]he dispute about a material fact is ‘genuine[] . . . if the evidence idlsaich
reasonable jury could return a verdict for the nonmoving padyderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A fact is “material” if it “might affect the outcome of the suit
under the governing law,” and “[flactual disputes that are irrelevant or unaecesh not be
counted.” Id. On a motion for summary judgment, the moving party bears the initial burden of
establishing that no genuine factual dispute exists, and, if satisfied, the bhiftetoghe

nonmoving party to “set forth specific facts showing that there is a genuine issrial foid. at

11



256, and to present such evidence that would allow a jury to find in his é&eoGraham v.
Long Island R.R.230 F.3d 34, 38 (2d Cir. 2000).

To defeat a summary judgment motion, the nonmoving party “must do more than simply
show that there is some metaphysical doubt as to the material Matsyishita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 586 (1986). “A party asserting that a fact cannot be or is
genuinely disputed must support the assertion by . . . citing to particular parts chls atehe
record, inclaling depositions, documents, electronically stored information, affidavits or
declarations, stipulations (including those made for purposes of the motion only),iadsniss
interrogatory answers, or other materials . . . .” Fed. R. Civ. P. 56(c)(1)e &vént that “a
party fails . . . to properly address another party’s assertion of fact as requirateB6R), the
court may,” among other things, “consider the fact undisputed for purposes of the motion” or
“grant summary judgment if the motion angbporting materiatls-including the facts
considered undisputed—show that the movant is entitled to it.” Fed. R. Civ. P. 56(e)(2), (3)

In considering a summary judgment motion, the Court must “view the evidence in the
light most favorable to the nonmoving party and draw all reasonable inferencefairoit, and
may grant summary judgment only when no reasonabile trier of fact could find in favor of the
nonmoving party.”Allen v. Coughlin64 F.3d 77, 79 (2d Cir. 1995) (internal citations and
guotation maks omitted);see also Matsushit@75 U.S. at 587. “[l]f there is any evidence in the
record that could reasonably support a jury’s verdict for the non-moving party,” symma
judgment must be denieddarvel Characters, Inc. v. Simp810 F.3d 280, 286 (2d Cir. 2002).

“The same standard applies where, as here, the parties fileehwwtiess for summary
judgment . .. .”Morales v. Quintel Entm’t, Inc249 F.3d 115, 121 (2d CR001) (citing

Terwilliger v. Terwilliger 206 F.3d 240, 244 (2d Cir. 2000)). “[W]hen both parties move for

12



summary judgment, asserting the absence of any genuine issues of material factyeedooot
enter judgment for either party. Rather, each party’s motion must be examined am its ow
merits,and in each case all reasonable inferences must be drawn against the party whose motion
is under considerationld. (citing Heublein, Inc. v. United Stated96 F.2d 1455, 1461 (2d Cir.
1993);Schwabenbauer v. Bd. of Edue67 F.2d 305, 314 (2d Cir. 1981)).

“It is appropriate for courts reviewing a challenge of denial of benefits urRI&Ato
do so on a motion for summary judgment, which ‘provides an appropriate vehicle whereby the
Court can apply substantive ERISA law to the administrative détoRamsteck v. Aetna Life
Ins. Co, No. 08CV-0012 (JFB)(ETB), 2009 WL 1796998t*6 (E.D.N.Y. June 24, 2009)
(quotingGannon v. Aetna Life Ins. GdNo. 05 Civ. 2160(JGK), 2007 WL 2844869, at *6
(S.D.N.Y. Sept. 28, 2007)). “In such an action the @org guiding the coud disposition of the
summary judgment motion are necessarily shaped through the application of the subatantive
of ERISA.” Alfano v. CIGNA Life Ins. Co. of.K, No. 07 Civ. 9661(GEL), 2009 WL 222351,
at *12 (S.D.N.Y. Jan. 30, 200¢nternal quotation marks omitted).

V. Discussion

A. Standard of Review
1. ApplicableLaw

ERISA provides that a person denied benefits under an employee benefits plan may
challenge that denial in federal cougee29 U.S.C. § 1132(a)(1)(R)A civil action may be
brought . . . to recover benefits due to [the plaintiff] under the terms of his plan, toeeiforc
rights under the terms of the plan, or to clarify his rights to future benefits tihedieerms of the
plan....”). To proceed with a claim federal court, a party must first exhaust administrative

remedies.Kennedy v. Empire Blue Cro&sBlue Shield 989 F.2d 588, 594 (2d Cir. 1993).

13



Exhaustion consists of “only those administrative appeals provided for in the rgdauaot
policy.” Id.

ERISA itself “does not set out the applicable standard of review for actionsraliaty
benefit eligibility determinations.’Fay, 287 F.3dat 103 (quaing Zuckerbrod v. PhxMut. Life
Ins. Ca, 78 F. 3d 46, 49 (2d Cir. 1996)Instead, “substantivERISA law determines the proper
standard of review that the Court should apply in reviewing the decision of the plan
administrator.” Gannon 2007 WL 2844869, at *6.

The Supreme Court has held that “denial of benefits challenged under [ERISA] is to be
reviewed under de novostandard unless the benefit plan gives the administrator or fiduciary
discretionary authority to determine eligibility for benefits or to construe thestefthe
plan.” Fay, 287 F. 3d at 103 (quotirfgrestone Tire & Rubber Co. v. Bruch89 U.S. 101, 115
(1989). Where a plan grants the administrator discretionary authority to determine igfigibil
benefits, the court may use a deferential standard of re\B@eMcCauley v. First Unum Life
Ins. Co, 551 F.3d 126, 132 (2d Cir. 2008). Even where a giants the administratsuch
authority, a court will conduct de noveview of a claim if a plan fails “to comply with the
Department of Labor’s claimgrocedure regulation . . . unless the plan has otherwise established
procedures in full conformity with the regulation and can show that its failure tayeritp the
regulation in the processing of a particular claim was inadveatetttarmless.”Halo v. Yale
Health Plan, Dir. d Benefits & Records Yale Uni819 F.3d 42, 45 (2d Cir. 2016) (citing 29
C.F.R. 8 2560.503-1).

2. Application
Theundisputedyrantof discretion under both Plats determine eligibility for benefits

or to construe the terms of the plasedEPP § 2.9; EPP 2.10),directsthat | should adopt a

14



deferential standard of reviesgeMcCauley 551 F.3d at 132inless the Plans failed “to
comply with he Department of Labor’s clainmsocedure regulation.Halo, 819 F.3d at 45.
Plaintiff argues that the Connolly Letter was“adverse benefits determinationider the
ERISA Procedures Regulatioand that the Connolly Letter’s failure to striclgthere to tat
regulation compels de novo review unétalo. (SeePl.’s Mem. 1719.¥ Defendants argue that
“Ms. Connolly was not acting on behalf of the Plans,” and that the Connolly Letter could not
have been an adverse benefits determination because it was not preceded by an affiamativ
from Plaintiff. (Defs.’ Opp’n 48.)°

Defendantsargument lacks merand is contracted by the Connollgtter itself In
short,Defendants argue thatletter notifying Plaintiff thaLiberty Mutual haddetemined that
his benefitavould be terminatewas not an adverse benefits determinaticimd that
Defendants’ reading of the letter is simply not creddihee the letter explicitly referentéhat
Plaintiff's benefits are being terminated because the termination of hisyengslowas
reclassified to be for cause.

Defendants’ argument that “Ms. Connolly was not acting on behalf of the Plans” is
equally unpersuasive. First, nowhere in tttel doeds. Connolly state thathe was not
acting on behalf of the Planar that she was acting in some other capa@gcondMs.
Connollyexplicitly discussed in the letter action taken that negatively impacted Plaintiff's
benefits. Specifichl, the Connolly Letter states thRlaintiff's termination was being

reclassified from a voluntary resignation to a termination for causesulting inthe change in

8“P|’'s Mem.” refers to the Memorandum of Law in Support a@iftiff's Motion for Summary Judgment, dated
December 7, 2017. (Doc. 67.)

9“Defs.’ Opp’n” refers to Defendants’ Oppition to Plaintiff’'s Motion for Summary Judgment, dated Jan8ar
2018. (Doc. 78.)

15



his compensation and benefits outlined in the attached document, which, in turrthsiia{gah

the event of termination for ‘cause’, participant forfeits all vested and udvesits in the Plan.
As a result of termination for cause, $971,500 of vested units and investment fund value and
$299,125 of unvested units hasc] beenforfeited.” (Admin. R. 12.)

With regard to the need for Plaintiff to have made an affirmative claim for benefits,
Defendants do not cite a single case in which a court has found that an affirnaativenalst
precede an adverse benefits determinatiad,they fail to adequately distinguish the case on
which Plaintiff relies]nfantolino v. Joint Indusy Board of the Eletical Indudry, No. 06CV-
00520 (JG), 2007 WL 879415, at *5 (E.D.N.Y. Mar. 15, 2007)Infantoling the court rejected
a similarargument because an adverse benefits determinatidndes termination of a benefit
... 'Including any such termination of, or failure to provide or make payment that is based on a
determination of a participdistor beneficiar\s eligibility to partcipate in the plan’’Id. at *5
(quoting29 C.F.R.8 2560.503t(m)(4). Under the terms of the Plans, the administrator was
Liberty Mutual, 6eeEPP § 2.1, 2.9; EPDCP 88 2.1, 2.10), and therefore Plaintiff could
reasonably construe any communication flidberty Mutual—here from a Liberty Mutual
employee with the title VP and Manager, Employee Relations and HR Servalatedto the
forfeiture of his benefits as an adverse benefits determination under the Plans.

Moreover, under the language of the Plans themselves, the Connolly Letter was
obviously an action taken pursuant to the Plans. Section 7.5 of the EPP and § 8.5 of the EPDCP
(the “ForCause Sections§ontain almost identical language:

Notwithstanding any other provision . . ., if [Liberty Mutual] . . . terminates a

Participant’s employment for “cause”, [Liberty Mutual] shall immediately forfeit

all of such Participant’'s [benefits] regardless of whether such awards had

previously become vested . . . . In the ewrat evidence is acquired after

employment termination that a Participant acted or failed to act in suchreeiman
that would have provided grounds for a ‘cause’ termination, [thbarty Mutual]
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shall have the right to immediately forfeit any then outiitagn[benefits]and/or

recover any amounts received (determined on a b&d@rebasis) by such

Participant. . . .
The first sentence of the FQause Sections contemplates a circumstance in which a plan
participant’s employment is terminatéat causeoy Liberty Mutual. It is undisputed that this
sentence does not apply to Plaintiff, becdliberty Mutual did not terminate his employment;
he terminatedhis own employment when he volunbaresigred Accordingly, Plaintiff's
benefits must have beeemed pursuant to the second sentence, wddchnessethe
circumstancavhereLiberty Mutualpurportedly acquiredvidencehat could have supported the
termination ofPlaintiff’'s employmenfor cause In this circumstancel.iberty Mutual has “the
right to immediately forfeit” claimant’s benefit{EPP 8§ 7.5; EPDCP § 8.5.) Defendants, who
argue that the Connolly Letter was an employment action and not an action taken parsuant t
Plans, (seeDefs.” Mem. 1; Defs.” Opp’n 2), have identified no companlicy, independent
from the Plans, under which an employee’s departure may be reclassified. Acgottmg|
Connolly Letter is appropriately construed as a determination that, becagsaditeons of the
second sentence hpdrportedlybeen satisfied_iberty Mutual had the discretion (i.e., the
“right”) to forfeit Plaintiff's benefits, and that Liberty Mutual was indeedreising that
discretionto terminate Plaintiff’'s benefits undtre Plans. See29 C.F.R. § 2560.503(h)(4)
(defining “adverse énefit determination” as a€rmination of . . . a benefit, including any such .
.. termination . . . that is based on a determination of a partigpamiteneficiar\s eligibility to
participate in a plan”).If the denial of benefits under the Plarsrgautomaticand mandatory
the second sentence would have read something like the followlimghe“event that evidence is
acquired after employment termination that a Participant acted or faited in such a manner

that would have provided grounfits a ‘cause’ terminatioand [Liberty Mutual] reclassifies the
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Participant’s termination as a termination for cause, then [Liberty Mutual] mustdrataly
forfeit any then outstanding [benefits] and/or recover any amounts received (deteomime
beforetax basis) by such Participant.”

The ERISA Procedures Regulatioequireghatan adverse benedidetermination notify
a plan participant of: (1t] he specific reason or reasons for the adverse determination”; (2)
“the specific plan provisions on which the determination is based”; and (3) “the péarew
procedures and the time limits.” 29 C.F.R. § 2560.503-1(g9€b) als®9 U.S.C. § 1133(1)
(requiring that Plans provide noticsétting forth the specific asons” for a benefits denial).

The Connolly letterprovided only vague reasons for the denial, it did not identify any provision
of the EPP or EPOP under which the benefits were terminated, and it did not include
information about the review proceduresldime limits (SeeAdmin. R. 11-12). Thereforat

failed to comply with th&RISA Procedures Regulatiamd @& novo review would typically be
appropriate.Halo, 819 F.3d at 45.

In the alternative, Defendants argue that, notwithstanding the Connolly $ &ikire to
comply with theERISA Procedures Regulationshould still review the denial of Plaintiff's
benefits under an arbitragnd-capricious standard because “any nomtiamce with ERISA’s
claims procedures was inadvertent and harmle&etefs.” Opp’n 9 (relying orHalo, 819
F.3d at 57-58).) They argue that Ms. Connolly had no reason to believe that her letter would be
construed as an adverse benefits determinadmit was inadvertent, and Plaintiff was able to
access the Plans’ ERIS#ompliant procedures after he submitted the February 19 Appeal, so
ultimately the Connolly Letter's noncompliance was harmlelk) As discussed above, the
language of the lettatself demonstrates that it constituted an adverse benefits determination

and so it would be unreasonable for Ms. Connolly to believe that the requirements of3ide ER
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Procedures Regulation did not appMoreover, Defendants’ argument misconstrues the Second
Circuit’s instructionghat should be appliezhses such as this one

In Halo, the Second Circuit abandoned a standard under which a Plan’s failure to comply
with the ERISA Procedures Regulation would be excused “if the record othesiosesthat the
plan ‘substantially complied’ with the regulation’s requiremerttglo, 819 F.3d at 47, 57
(“Accordingly, we reject the substantial compliance doctring[did instead adopted a standard
under which a court should conduct de novo review any time a plan fails “to comply with the
Department of Labor’s claimgrocedure regulatiohunless that failure “was inadvertesmd
harmless,’id. at 45. Howevern establishing the new standard, the Second Circuit was careful
to circumscribe the exceptidn “prevent the exception from swallowing the rulagid it
directed that deviations from the ERISA Procedures Regulation “should not béetblera
lightly[,]” and that a noncompliant plan “bears the burden of proof on this issteat 5/-58
(internalquotation marks omitted). The Connolly Letter’s failure to include any of the
information required under 29 C.F.R. § 2560.503-1(g)—and Defendants’ failure to provide any
of that information to Plaintiff until almost five months later in the Andrews L-etignot
similar to the scenarios envisioned by Hedo court, such as responding one hour or one day
late, where such delays do not harm the clairmaatmaterial way® See819 F.3d at 57. For
thatreason, undeddalo, | would be justified in reviewinghe adverse benefits determination de
novo. Nonetheless, out of an abundance of caution, and because | find that the Plans’ denial of
Plaintiff's benefits cannot withstand apptentially applicablstandard of review, | review the

denial under the moreeterential arbitraryand-capricious standard.

10 pefendants’ argument that the noncompliance was inadvemdrtarmless also fails because the Andrews and
FoleyLetters also did not include the “specific reaspreasons” that Plaintiff's resignation was redlésd under
§7.5 of the EPP and § 8.5 of the EPDCP, which led to the “adversengetton,”see29 C.F.R. § 2560.503
1(9)(2), (j)(1), and therefore they also did not comply with thé&S2RProcedures Redation.
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B. Evidence Considered

Typically, courts limit their review of an ERISA benefits denial to the adinatige
record as it existed when the adverse benefits determination was Seejes.gDeFelice v.
Am. Irt’'l Life Assurance C9.112 F.3d 61, 66—67 (2d Cir. 1997). HoweV#re decision
whether to admit additional evidence is one which is discretionary with the distuitt lout
which discretion ought not to be exercised in the absence of good célate, 819 F.3d at 60
(quotingDeFelice 112 F.3d at 66). Good cause may be present where theredsrfjahstrated
conflict of interest in the administrative reviewing bodpgFelice 112 F.3d at 67, when a
“plan’s failure to comply with the claimgrocedure regulation adversely affected the
development of the administrative recorbalo, 819 F.3d at 60, or that the “claimed reason for
denying a claim was not stated in notices toclhenant,”Ricciardi v. Metro Life Ins. Co, No.
16-CV-3805(CM), 2019 WL 652883, at *12 (S.D.N.Y. Feb. 15, 2018)this case, | permitted
the parties to take certain limited discovery to further develop the record regédsaicanflict of
interest ad the reasons for Plaintiff's departure. In light of the demonstrated conflict ofdptere
see infraPart IV.C.2, the procedural irregularitisge suprdart IV.A.2, and Defendants’
failure to provide Plaintiff with the specific reason for the recfasgion of his resignatiorsee
infra Part IV.D.2, | find that there is good cause to consider evidence outside of the
Administrative Record for certain purposes, but | note that | will only congidéevidence as it
relates to the reasons for the adecbenefd determination that were included in the Connolly,
Andrews, and Foley Letters. | will not consider any additional reasons for the adepesits
determination offered in Defendants’ briefing of the motions currently before me obéstyLi

Mutual employees during discover$eeinfra Part 1V.D.2.
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C. Conflict of Interest
1. Applicable Law
When the administrator of an ERISA benefits plauch as an employer or an insurance
company, both determines whether an employee is eligible for benefits and pays loemhefi
its own pocket,there is a conflict of interesMetro. Life Ins. Co. v. Glen®d54 U.S. 105, 108,
112 (2008) (“In such a circumstance, every dollar provided in benefits is a dollabgbat
employer; and every dollar saved is a dollar in the employer’s pocket.” (internatignaoharks
omitted)) A demonstrated conflict of interest “does not mdkenovareview appropriate.”
McCauley 551 F.3d at 133. Instead, courts must “weigh the conflict as a factor” in evaluating
whether a denial was arbitrary and capricioDsirakovicv. Bldg. Serv32 BJ Pension Fund
609 F.3d 133, 138 (2d Cir. 2010). “The weighten to the existence tfie conflict of interest
will change according to the evidence presentédicCauley 551 F.3d at 133. A conflict of
interest is more important “where circumstances suggest a higher likelitedodatiected the
benefits decisn.” Glenn 554 U.S. at 117. The conflict is less important “where the
administrator has taken active steps to reduce potential bias and to promadeyadour
example, by walling off claims administrators from those interested in fisndes.” Id.
2. Application
The dual role played by Liberty Mutual as both the administrator of the Plans and as the
entity that funds the Plans creates a classic conflict of inteBest.Glenn554 U.S. at 112
(noting that a conflict of interest is “clear where ithe employer that both funds the plan and
evaluates the claims”(eealsoMcCauley 551 F.3dcat 133 (finding that “a plan under which an
administrator both evaluates and pays benefits claims creates the kind of coiftietest that

courts must takento account and weigh as a factor in determining whether there was an abuse of
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discretiori) ; Durakovig 609 F.3d at 138 (“Employexdministrators have a categorical
conflict.”). Defendants do not dispute that there is a conflict of interest; instepdythee that |
should accord the conflict little or no weight in determining whethePtaes’ denial of benefits
was arbitraryand capricious. SeeDefs.’ Opp'n 11-17.)

The law provides thdtcannot give any weight to the conflict “in the absence of any
evidence that the conflict actually affected [Liberty Mutual’s] decisidduirakovig 609 F.3d at
138 (citingHobson v. MetroLife Ins. Co, 574 F.3d 75, 83 (2d Cir. 2009)). Durakovicv.
Building Service 32 BJ Pension Fyrlde Second Circuit iaitified several types of evidence
that might lead a court to more heavily weight a confl{di a history of biased claims
evaluation; (2) unreasonably relying on some evidence that aligns with an adnoirsstrat
interests, to the detriment of other mdegailed evidence, without further investigation; (3)
behaving “deceptively toward the benefits applicaatid (4) taking “seemingly inconsistent
positions that were both financially advantageous.” 609 F.3d at 140 (internal quotation marks
omitted)

First, there is no evidence in the record suggesting—and Plaintiff does not dngtie—
Liberty Mutual has a history of biased claims evaluation.

Second, the May 3 and May 12 Notes, which Liberty Mutual providedrported
support ofthe reclassificatio—without explanation as to their origin or their contenéppear
to indicatethat Liberty Mutual reclassified his departure because “[Plaintiff] Leawiagd@rect
solicitation is concern,” and they stated, “term for cause related keavisng & takingall those
people & doing severe damage to our business.” (Adrii@72.) Despiteapparently relying
onthese notewhich suggesPlaintiff somehow encouraged other employees to leave Liberty

Mutual—and that such encouragement justified, at least intparteclassification of his
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resignation to a termination for causetberty Mutualneverthelessirtually ignored and
dismissedhs irrelevant thirtyone sworn affidavits from former Liberty Mutual employees
employed at Aspergach asserting under penalfyperjurythat the affiants were “not recruited
or solicited by [Plaintiff] to leave [theigmployment with [Liberty Mutual] at any time,
including when [Plaintiff] was employed with [Liberty MutQidl (Seeid. at 750-83.) Instead,
even on appeal, M&oley apparently reliedn the May 3 and May 12 Noteghose reliability is
guestionable See infraPart IVD.2. The reliance on this evidence, in spite of Plaintiff's more
concrete evidenceyithout further explication or investigation into the specific allegations
regarding Plaintiff's miscondudtdicates that the conflict of interest may have impacted the
benefits deniat! See McCauleys51 F.3d at 138 (finding that a plan administratorgdiance

on one medical report in support of its denial to the detriment of a more detaileat\coeport
without further investigation was unreasondpléelhe Foley Letter stated that Plaintiff’s
“contention that the plan administrator must provide evidence to justify thesickdion . . .
[was] misfocused.” $eeAdmin. R. 802.) To the contrary, although “nothiegjuires plan
administrators to scour the countryside in search of evidence to bolstercmpestcase,” it
may be arbitrary and capricious for the administr& reject a claimant’s evidence as

inadequate without making a reasonable effort to develop the record furfdmganti v. Metro.

1 The Foley Letter states that Ms. Foley “furthereistigated the circumstances giving rise to theitetion for
cause” by speaking “with the [Liberty Mutual] officers who madevere involved in the decision, studied their
reasons, and restived evidence supporting their concerns with the business disriaptil tainted [Liberty Mutual]
reputation caused by [Plaintiff's] departure SeAdmin. R. 801.) However, other than this reference, Ms. Foley
investigation is not reflected in any part of themfidistrative Record Ms. Foley later testified that she “wanted to
speak to the individuals involved from the company that made therde#tion, and so [she] did do [her] own
personal due diligence to have [her] own sense of comfort thasitlone in a fair way.” (Foley Dep. 19:28.)

As part of that due diligence, she “asked folks the circumstandetha decisions that they arrived &g t
circumstances that they reviewed and their decision,” buddtals and results of that review are not in the
administrative record, and her testimony did nueed any additional material details about thegatemisconduct.
She also “did not investigate whether [the company followedgrprocedures]”’ because she “had confidence that
they did,” even after reviewing the affidavits subied by Plaintiff. [d. at 21:421:13.)
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Life Ins. Co, 786 F.3d 201, 213 (2d Cir. 2015) (internal quotation marks omitted).

Third, Liberty Mutual’s pattern of lack of candor—which essentially amounts to
deceptiorby failing to disclose material informatiertowardPlaintiff indicates that the conflict
of interest may have had an impact on the benefits determination. Notwithstandinff’®laint
repeated requestsiperty Mutual employeefailedto provide an explanationether than
through the use of vague and conclusory languagfdrew Raintiff “acted or failed to act in
such a manner that would have provided grounds for a ‘cause’ termihatteeEPP 8§ 7.5;
EPDCP § 8.5see alsAdmin. R. 11 (Connolly Letter, stating, without further explanation, that
“[a]s a result of information uncovered after your voluntary resignation on October 25, 2015, we
are reclassifying your termination from a voluntary resignation to a terminatioause’);id. at
358 (Andrews Letter, stating, without further explanation, that “[tlhe circamoss surrounding
[Plaintiff’'s] departure and their resulting disruption to [Liberty Mutual’s] business provigeeam
evidence that [Liberty Mutual] acted in good faith); at 801 (Foley Letter identifying, without
further explanation, “concerns with the business disruption and tainted jLMettial]
reputation caused by [Plaintiff's] departure”).)

Moreover, Defendantgoint outthata Liberty Mutual policy “provides that all
terminated employees have the right to appeal any termination decision” by subpanitti
“written request to Liberty Mutual’s Executive Vice President, Chief HumesoRrces and
Administration Officer,” and that “Piatiff never took advantage of this protocol by submitting a
written request for a review of [Ms.] Connolly’s decision to reclassify hiars¢ipn as a

termination for cause.” (Defs.” Mem. &)However, even though Plaintiff sent letters stating

24Defs.” Mem.” refers to the Memorandum of Law in Suppdrbefendans’ Motion for Summary Judgment,
dated December 7, 2017. (Doc. 71.)
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that he “did not engage in any conduct during his employment that would fall under any
reasonable definition of the word [cause],” directly challenging the for-causenttedéon,
(Admin. R. 6 see also idat 285 (Plaintiff stating that the Connolly Letter “shockingly informed
[him] . . . that [his] resignation [had been] reclassified to a terminationdos&”);id. at 361—
64; id. at 369 (“[Plaintiff] did not engage in any improper activity that can constitates&
under any reasonable definition of thetm[.]”)), Liberty Mutual never provided a copy of this
protocol to Plaintiffor told Plaintiff of his right to appeal the termination decisigee generally
id.).

Moreover, under Liberty Mutual’s policies, challenges both tatarse terminations dn
to benefits denialgould be sent to the human resources departn{®eeNowak Decl. Ex. 6,
§ 1720; Bernstein Decl. Ex. M3 Any reasonable persamthat departmenwould have
construedand interpretethe language th&tlaintiff used in several of his letters as challenges to
the for-cause determination, and, to the extent that Ms. Andrews and Ms. Foleycthcorre
construed the reclassification decision as unreviewable under the Planfahlelhave passed
the letters alongotthe appropriate personnel within the departraenfor informed Plaintiff to
do so, especially in light of the fact that Plaintiff did not have a copy of—and therefore could not
have known about+the policy indicatinghe specific Human Resources emploteehomfor-
cause challenges should déedressed With the knowledge that Plaintiff sought all documents
relevant to the reclassificatiohiperty Mutual’s refusal to even providém with a copy of the

Manager Policy Manuaf—and then to hold his failure to comply with the procedures within it

B “Nowak Decl.” refers to the Declaration of Richard E. Nowak, d&tedember 7, 2017Doc. 69),which was
provided in support of Defendants’ motion for summary judgment.

¥ The Manager &icy Manualsetsforth Liberty Mutual’s policies and procedures related to enggajiscipline
and forcause terminations.SéeNowak Decl. Ex. 6.)
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against him—amounts to a “gotcha” asdleceptive conduct thétrther evidences that the
conflict of interest may have influenced the benefits der8ak Durakovic609 F.3d at 140
(noting that the Second Cir¢uiad more heavily weighted a conflict where the administrator
“behaved deceptively toward the benefits applicant”).

Fourth, | note that unbeknownst to Plaintiff dvefore Plaintiffsubmitted his tweweek
notice on October 12, 2015, Defendants had intended to terminate his employment without cause
on October 15, 2015.SéeBernstein Decl. Ex. I.)Thisapparent conclusion that there was no
basis to terminate Plaintiff's employment for cause is inconsistent with Libkrtyal’s
December 23, 2018etermnation—after Plaintiff had already voluntarily resigrethat his
departure should be reclassified as a termination for ca8seAdmin. R. 11.) Although
Defendants offer explanations for this abtade, they are “seemingly inconsistent positions”
that were “both financially advantageou$ whichindicates that the conflict of interest may
have influenced the benefits deni&lee Glenn554 U.S. at 118.

TheDurakoviccourt also noted that a conflict should receive less weight “(perhaps to the
vanishing point) where the administrator has taken active steps to reduceapbtastand to
promote accuracy, for example, by walling off claims administrators from thtesested in
firm finances, or by imposing management checks that penalize inaccurateraealdng
irrespective of whom the inaccuracy benefitéJ9 F.3d at 14QquotingGlenn 554 U.S. at
117). When the Supreme Court articulated this factor, it citéet, alia, a law review article that

recommended “interdepartmental information walls to reduce bank confligterin 554 U.S.

15 Although there is no direct evidence in the record demonstridiEngespective financial advantagesdems
obvious that offering a retirement and severance package to aniexechose departure is forced would protect
Liberty Mutual’s reputation as a company that seatexecutives wellThe financial advantage of terminating
Plaintiff's benefits thereby deterring other senior officers from departing for conapstiis seHevident
particularlywhereboth Plans were unfundedSgeDefs.’ 56.1 Resp. 11-5.)
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at 117(citing Herzel & Colling, The Chinese Wall and Conflict of Interest in Banks, 34 Bus.
Law 73, 114 (1978)). Liberty Mutual has not demonstrated that itlmasluchprotections in
place. To the contrary, Ms. Connolly and Ms. Andrews repotb the same supervisor, who
reporteddirectly to Ms. Foley, (Bernstein Decl. Ex. M, and Ms. Foley was aware of the
reclassificatio around the time that it occurred, and well before she received Plaintiff's July 21
Appeal, 6eeFoley Dep. 1165:22-1166).
D. Adver se Benefits Deter mination Review
1. Applicable Law

When adopting the moeferential standard of review for ERISA benefiénials,
courts “will not disturb the administrator’s ultimate conclusion unless it istfargiand
capricious.””Hobson 574 F.3cat 82 (2d Cir. 2009) (quotinBagan v. NYNEX Pension Pl&2
F.3d 438, 441 (2d Cir. 1995)An administrator’s decisiorsiarbitrary and capricious when it
is “without reason, unsupported by substantial evidence or erroneous as a matter of
law.” McCauley 551 F.3d at 132 (quotirgagan,52 F.3d at 442). Courts have defined
“substantial evidence” as “evidence that a realsienaind might accept as adequate to support
the conclusion reached by the administrator”; substantial evidence “requiresharoeedcintilla
but less than a preponderanc®urakovic,609 F.3dat 141 (quotingCelardo v. GNY Auto.
Dealers Health & Welfare Tr318 F.3d 142, 146 (2d Cir. 20033ee als@andoval v. Aetna
Life and Cas. Ins. Cp967 F.2d 377, 382 (10th Cir. 199Blan administrators “may exercise
their discretion in determining whether a claimant’s evidence is sufficienppmethis
claim.” Rogantj 786 F.3cat212. If the record is underdeveloped, administrators may have to

make a “reasonable effort” to further develop the rectadat 313.
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2. Application

In November 2000, the Department of Labor revisedERESA ProcedureRegulation.
SeeERISA Rules and Regulations for Administration and Enforcement; Claims Precé8ur
Fed.Reg. 70,246 (Nov. 21, 2000). The preamble of that revision stated that one of its purposes
was “to improve access to information on which a benefit determination is madefiaand
another purpose was to “assure that participants and beneficiaries will be affdutlehd fair
review of denied claims.’Halo, 819 F.3d at 49 (quoting 65 Fed. Reg. at 70,246). One of the
new provisions was intended to “clarify that the procedural minimums of the tiegudae
essential to procedural fairness and that a decision made in the absence of the mandated
procedural protections should not be entitled to any judicial defereftteat 50 (quoting 65
Fed.Reg at 70,255). Notwithstanding the several procedural irregularities in Defendants’
review of Plaintiff's claim for benefitsee suprdart IV.A.2,l review the Plans’ adverse
benefits determination under the deferential arbiteargcapricious standardNonetheless, |
conduct my review with the fundamental goals of “improvefdiess to information” and
“procedural fairness” in mindHalo, 819 F.3d at 49-50.

Under the plain terms of the Plarnise tConnolly Lettemust be construed as notice to
Plaintiff that Liberty Mutual was exercising its option under the Plangnurate his benefits
because “evidence [was] acquired after [his] employment termination” that he “actdddtdai
act in such a manner that would have provided grounds t@use’ termination.”See supra
Part IV.A.2. This letter, which was an eligibility determination under the terms of the mass,
an adverse benefit determination for the purposes of the ERISA Procedures Reg8kih.
C.F.R. 8 2560.503{m)(4). Whether Ms. Connolly was authorized to make this determination

under the Plans or company policy is of no moment, because Ms. Andrews and Ms. Foley
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subsequentlaffirmed and reaffirmethat determination in their own lettersSeeAdmin. R.
357-60, 800—-04.Ms. Foley attempted to distance her review of Plaintifésefits denialrom
the determination in the Connolly Letter because “it is [Liberty Mutual],hveptan
administrator, who determines whether cause exists in classifying an employeéeisten.”
(Id. at 802.) This statement ignores the plain terms of the Plans, which statdéngt Mutual
is the plan administratp(seeEPP 88 2.1, 2.9; EPDCP 88 2.1, 2.10); in other wordslifor
intents and purposes they are one in the sddefendants do not identify any authority
suggesting that Liberty Mutualelegation of authority to a particular employee to review
appeals of denied clainadters this conclusion in any way.

Nonetheless, despite Plaintiffsimerous requests, the Connollyteet Andrews Letter
Andrews Followup Letter and Foley Letter each failed to provide K] specific reason or
reasons” for the adverse benefits determination, as required BR{BA Procedures
Regulation See29 C.F.R. § 2560.503¢g)(1)(i), (j)(I). The Andrews LetterAndrews Follow-
up Letter,and Foley Letter also failed to provide Plain&fffull and fair review” of the decision
to terminatenis benefits see Firestong489 U.S. at 11,3ee als®?9 U.S.C. § 1133(2). A “full
and fair review” hcludes'knowing what evidence the decision-maker relied upon, having an
opportunity to address the accuracy and reliability of that evidence, and having the
decisionmaker consider the evidence presented by both parties prior to reachempandg
his decision.”Cook v. N.Y. Times Co. LofAdgrm Disability PlanNo. 02 GQv. 9154(GEL), 2004
WL 203111, at *6 (S.D.N.Y. Jan. 30, 20a#ternal quotation marks omitted)Federal
regulations further require that claims reviewers make available all docurakviant to an
adverse claim determination upon request of the claim#&ratss v. Oxford Health Plans, Inc.

418 F. Supp. 2d 416, 435 (S.D.N.Y. 2005) (citing 29 C.F.R. § 2560-503.1(h)(2xf(&))517
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F.3d 614 (2d Cir. 2008). Although certain domnts, such as the May 3 and May 12 Notes
were provided to Plaintiff after repeated requedts, Andrews apparently also reviewed
documents not provided to Plaintiff, such as an insurance industry publication that plattieaye
departure of severalberty Mutual employees to go to Aspen as a “faifteePl.’s 56.1 Resp.
1 61(conceding that Ms. Andrews “also reviewed other written materials lnatirgg Plaintiff's
claim for benefits”) Nowak Decl. Ex. 153 The failure to provide Plaintiff witthe specific
reasons for the adverse benefits determination and to provide him with all of timeeshbs
relied upon by the Plans’ administrators prejudiced Plaintiff and impeded hisorigthatt and
fair review. See McCauleyb51 F.3dat 136 (“Had [paintiff] been apprised of the [specific
reasons for the denial, he] plainly would have had no trouble addressing [the adminiktrator’s
undisclosed and uninvestigated concgjns

Defendants argue that | should not review the reclassification of Plangi$ignatiorat
all. (SeeDefs.” Mem. 1 (“The sole dispositive issue in this ERISA benefits case is wipiethér
Foley’s denial of Plaintiff's benefits appeal was arbitrary and capriciou@efs.” Opp’'n 2
(“Plaintiff's arguments . . . improperly conflate an employment decision withra pla
administrator’'s benefit eligibility determination.”)As an initial matter, Defendants offer no
authority in support of the position that | should not review the reasonablenesslie€itiens
underlying the initial adverse benefits determination. To the contrary, couricofisider each
decision made by plan administrators throughout an ERISA claims proc&keee.gGill v.
Bausch & Lomb Supplemental Ret. Income PJdnH. Supp. 3d 72, 86—§W.D.N.Y.)

(rejecting a similar argumengff'd, 594 F. App’x 696 (2d Cir. 2014)To the extent that Ms.

% The insurance industry publications reviewed by Ms. Andrews wdréshed subsequetd Ms. Connolly’s
December 23, 2015 initial reclassification of Pliils resignation to a termination for cause.
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Foley’s final determination relied on the Connolly Let#endrews Letterand Andrews Follow-
Up Letter anydeficienciesn those letters must be weighed in determining whether Ms. Foley’s
reliance ortheir conclusions was arbitrary and capricious.

Defendants argue thaPlaintiff never challenged [Ms.] Connolly’s employment
reclassification decision and this ERISA bendétssuit is not a proper forum to do so.” (Defs.’
Opp’n 16.) | have already explained why Defendants’ determination that they had evidence
demonstrating that Plaintiff's conduct could have provided grounds for a for-cause temmina
was an action takerupsuant to the Plans, atitht their attempt to distinguish that determination
from the adverse benefits determination therefore f&te suprdart IV.A.2. | have also
already explained th@efendants’ failure to provide Plaintiff with the procedurgmirportedly
distinct from the benefits review proceduret® seek review of the Connolly Letter’s foause
determination was an example of deceptive conduct that indicates a likelihobe:fiiadlants’
conflict of interest may have impacted the adversefis determinationSee supr#art
IV.B.2. | further find that, to the extent Defendants uhicdorrectlyconstrue the Connolly Letter
as an employment decision and not a benefits decision, their failure to complyewitbmth
policies regarding forause terminations is further evidence that the adverse benefits
determination was arbitrary and capricious.

The Manager Policy Manual, which was not provided to Plaintiff and is not a part of the
Administrative Record, sets forth the policies and procedures that goveplidésgdrobation,
andterminations for cause at Liberty MutuaSeeNowak Decl. Ex. 6.)Other than in
exceptional circumstances, Liberty Mutual addresses poor performance using aodystem
progressive discipline, beginning with warning, proceeding to probation, and ending with job

action. Gee id8 1705, § 1715 (“In most cases, employees whose performance is unsatisfactory
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will be counseled in accordance with [8] 1705 — Discipline & Probation Proceduretig

Manager Policy Manuallso contemplates circumstances in which “performance failures are so
severe” or “employee misconduct [is] so serious, that they may, in the judgmkeat of t
management, warrant the employee’s termination upon the first occurreBee.'id@ 1705.)

Section 1715, which governs foause terminations, requires that, in all situations, “the
employee’s actions or behaviors should be investigated and/or verified” becasssfiécially
important that management’s decisions be based on a complete understanding efdhe rel
facts.” (d.) It also instructs that “[w]here appropriate and practical, the employee skould b
afforded an opportunity to address all allegation$d’) (The Manager Policy Manual provides
that immediate termination “should occur only after confirmation of the inappte@ctions or
behaviors” and must be authorized by the Home Office Employee Relatldnsif {t is
authorized, managers are instructed to “advise/remind the employee of thie fpdatior for
which theyare being disciplined” and to provide “the results of any investigation/veiainca
(1d.)

There is no evidence in the Administrative Reeesthd Defendants have not produced
any evidence in support of their motion for summary judgment— indicating khiaitiff was
advised of all of the allegations against hiet alone that Plaintifhad “an opportunity to
address all allegations Although Ms. Connolly testified that sheeviewed facts and
circumstancesprior to the reclassificatiodecision (Connolly Dep. 48:4-14Y, and Ms.

Andrews and Ms. Foley indicated in their letters that they independently reviegved t

reclassification,Admin. R. 358, 801), they did not “advise/remind” Plaintiff of any behavior for

7“Connolly Dep.” refers to the Deposition of Mary Connolly,athfluly 20, 2017, which is attached as Exhibit E to
the Bernstein Declaratin. (Docs. 7241-72-47.)

32



which he was being disciplined, let alone the specific behavior, and they did not provide him
with “the results of [their] investigation[s].” Although Defendants argue tlat#f should

have pursued review of the reclassification through this process—even though he wae unawar
of it—Liberty Mutual’'s own failure to comply with even the most basic provisions of the policy
is yet another example af‘one-sided decisionmaking procddsat] can alone constitute

sufficient evidence that the administrator’s conflict of interest actuaktdl the challenged
decision.” Rogantj 786 F.3cat218.

In support of their motion, Defendants identify several bases for Ms. Connolly’s
reclassificatiordecision that were not articulated in the Connolly Letter, Andrews Letter,
Andrews Follow-up Letter, dfoley Letter: (1) “Plaintiff breached his fiduciary duties as a
Liberty Mutual executive,” (Defs.” Mem. 6); (2) Plaintiff caused “subs#d disruption . . . to
the [Liberty Mutual] business prior to his departurdd. &t 6-7); (3) Plaintiff “did notprovide
adequate notice of his alleged retirement given his leadership position withemtjLMutual]”,

(Id. at 7); (4) “Plaintiff had violated his responsibility to the company as areoff (Id.

(internal quotation marks omitted)); (5) Plaintiff r@presented “that he was retiring when he

was actually planning to defect to Asperid. @t 7); and (6) Plaintiff's benefits could have been
denied under § 7.2 of the EPP and § 8.3 of the EPDCP because Plaintiff “did not execute a Post-
Employment Restriotin Agreement” and “could not have complied with such an agreement
because he immediately went to work for a competitor,” (Defs.” Mem. 22). | néatthale

any of these bases in my review because they were “never bdefdased to [Plaintiff, and so]

cannot now be asserted to deny [his] benefi@itry v. Am. Int’l Grp., Inc. Plan No. 50379

F. Supp. 2d 413, 422 (S.D.N.Y. 2008}f'd sub nomCurry v. Am. Intf Grp., Inc, 341 F. App’X

731 (2d Cir. 2009)see alsdiamond v. Reliance Standard Life In&72 F. Supp. 2d 530, 535
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(S.D.N.Y. 2009)*In determining whether relevant factors were considered and substantial
evidence relied upon in an ERISA eligibility determination, courts are linot#oetreasons
given at the time of the denial(internal quotation marks omitted)).

Finally, I must weigh Defendants’ conflict of interest as a factor in determwinegher
Ms. Foley’s denial of Plaintiff's July 21 Appeal was “without reason, unsupported biastiabk
evidence or erroneous as a mattdaef.” McCauley 551 F.3d at 132 (quotirfgagan,52 F.3d
at 442). Again, | am limited to reviewinghe reasons articulated in the Connolly, Andrews,
Andrews Follow-Upand Foley Letterandthe purportedevidencen support of those reasotfs.
The stated reason in the Foley Letter for the reclassification of Plainéiignatiorand
accordant denial of benefits was that certain Liberty Mutual “officers” had “conagimghe
business disruption and tainted [Liberty Mutual] reputation caused by [Pladiéparture.”
(Admin. R. 801.) Ms. Foley clarified that, contrary to the reasons stated in the May 3 and May
12 Notes, Plaintiff's termination was not “based solely on the substantial nofmd@ployees
that joined him at his subsequent employer”; rather, it was “based on evidence ofr#itle ove
disruption and harm to the business caused by [Plaintifffl’af 802.)

The only evidence identified in the Foley Letter—other than Ms. Foley’s conversations
with unidentified Liberty Mutual flicers!®—arethe “notes provided by [Ms.] Andrews.” The
May 3 and May 12 Notes are unreliable for several reagdnshe Notes were taken during
meetingsheldalmost four months after the reclassificata@tisionhad been made in the

Connolly Letter; (2) to the extetttatthe Notesappear to include statements about the

18 Although | am considering evidence outside the AdministrativeRiesee suprdart I1V.B, | focus my review
on the evidencthat was actuallprovided to Plaintiff.

¥ The Foley Letter does not identify these officers, andéischot provide any additional detail about the substance
of those conversations or when and where they occurred, or whwtke officers provided documents to support
their statements to Ms. fay.
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performance of Plaintiff's divisiobefore and after his departutiepse statements are vague and
arenot accompanied byupporting documents or data that would provide Plaintiff any
meaningful opportunity to rebut the evidence and allegation of poor perforni@ntzthe
extent that the Notes appear to include statements about the performBtaiatof's division
before and after his departure, those statements are contragidibe ity Mutual’'s own
determination prior to Plaintiff's resignation that it would terminate his empoynvithout
causeand provide him with at least one year’'s severa(i@efs.’ 56.1 Resp. 1 )2and (4) to the
extent that the Notes appeainoludestatements that implyrat the reclassification decision
was basedn Plaintiff's solicitation of other Liberty Mutual employees, that reasosbstted
by an affidavit submitted biplaintiff andaffidavits from thirty-one other former Liberty Mutual
empbyees, (Admin. R. 747-83}-orthosereasons, | hesitate to refer to the May 3 and May 12
Notes as even a “scintilla” of evidence; they certainly are not substantial evidetne type
that “a reasonable mind might accept as adequate to support thestmmceached by the
administrator’ Durakovic,609 F.3dat 141 (internal quotation marks omitted)

As the final decisionmaker, Ms. Foley stated that the reason for the adversesbenefit
determination was “concerns with the business disruption ameddiLiberty Mutual]
reputation caused by [Plaintiff’'s] departure,” the “overall disruption and harhe tbusiness
caused by Plaintiff,” and other “problems and issues resulting from [Plahtiparture.” $ee
Admin. R. 801-02.) If there was angtisruption” at Liberty Mutual before or after Plaintiff's
departure, there is no reliable evidence in the reee@ither in the Administrative Record or in
the exhibits provided in support of the parties’ motionleronstrating specifically what that
disruption entailed. More importantly, Defendants did not provide any evidence that the

disruption was a result of Plaintiff acting or failing to act “in such a mannewithad have
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provided grounds for a ‘cause’ termination,” as required by the PI&eEPP § 7.5EPDCP

§ 8.5.¥° To the contrary, when asked if she “ever saw any evidence of actual wrongdoing by
[Plaintiff],” Ms. Connolly, who made the reclassification decision, testjfi@ hinking about it.

Not that | saw, no.” (Connolly Dep. 47:16-X&e alsd’l.’s 56.1 Resp. 1 4@ge alsd-oley

Dep. 89:10-15 (acknowledging that a review of Plaintiff's emails did not identify anyreade

of wrongdoing)) In addition, the fact that evidencenist only required by the ERISA

Procedures Regulation histalsoan express requiremenit the specific sections of the Plans on
which the denial was basedg€ id), the absence of any reliable evidence on which the adverse
benefits determination could be based is all the rotbling andalso demonstratebat the

denial was arbitrary and capricious.

Defendants argue that because the Plans give the administrator the autharity in it
discretion to “construe and interpret the terms of the PlaijBR (8 3; EPDCP §)3that Ms.
Foley’s interpretation of thEor-Cause Sectiorngenerally, and the woradausé specifically, is
not subject to review,(Defs.” Mem. 19) However,“where the administrator... interprets the
plan in a manner inconsistent with its plain words, its actions may well be foundtbitoary
and capriciou$. Pepev. Newspaper & Mail DeliveriesPublishers’Pension Fund559 F.3d
140, 147 (2d Cir. 2009) (quotingcCauley 551 F.3d at 133). | must interpret the Plans “in an
ordinary and popular sense as would a person of averatligéamee and experience.”

Critchlow v. First UNUM Life Ins. Co. of ApB378 F.3d 246, 256 (2d Cir. 200dnternal

20The Andrevs and Foley Letters also identify § 9 of the EPP as a provigicsuant to which Plaintiff's benefits
were denied. SeeAdmin. R. 358, 801.) In pertinent part, that satttates, “A Participant’s [benefits], whether
vested or unvesteghall be immediately forfeited if a Participargisiployment is terminated by [Liberty Mutual]
for cause under [8] 7.5 above.SdeEPP § 9.) Itis clear from the plain languagehett forovision that it refers to
the circumstance contemplated by thstfsentence of § 7.5, under which Liberty Mutigeiminates a participant’s
employment, and not the circumstance before us, which is contedchplatee second sentence of § 7.5, in which
Liberty Mutual doesotterminate a participant’s employment for cause,nbakes an eligibility determination
based on evidence acquirafier an employee has left Liberty Mutu&ee also suprBart IV.A.2.
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guotation marks omitted). tAhe time they wrote their respective letters, the only alleged
“manner”in which Plaintiff “acted or failed tact . . . that would have provided grounds for a
‘cause’ termination,” (EPP § 7.5; EPDCP § 8f6),which there was substantial evidence was
leaving Liberty Mutual to work for a competitolt is undisputed that Plaintiff wast subject to
any noneomgetition or nonsolicitation agreement with Liberty MutualSeeDefs.’ 56.1 Resp.

1 18.) Because the act of departing a company cannot alone constitute “cause” under any
reasonable interpretation of the wosde Critchlow378 F.3dat 256,1 find thatthe Plans were
arbitrary and capricious in denying Plaintiff's benefits under the EPP aD@EMecause they
did not acquire evidence that Plaintiff “acted . . . in such a manner that would have gbrovide
grounds for a ‘cause’ termination.EPP § 7.5; EBCP § 8.5.)

“[1if upon review a district court concludes that the [administrator’'s] sleniwas
arbitrary and capricious, it must remand to the [administrator] with instructiosiscder
additional evidence unless no new evidence could produce a reasonable conclusiangermitt
denial of the claim or remand would otherwise be a useless formidilher v. United Welfare
Fund 72 F.3d 1066, 1071 (2d Cir. 199)ternal quotation marks omittedPefendants have
had ample opportunity to submit documents and informaétated to the denial of Plaintiff's
benefits under the EPP and EPDCP, both in response to Plaintiff's discoverygegaeboc.
40), and in support of their motion for summary judgment. Their failure to provide any evidence
thatthe reclassification of Plaintiff’'s resignation under the-Et@use Sections was reasonable
demonstrates that no such evidence exists, and that remandogauldiseless formality.See
Solomon v. Metro. Life Ins. G&28 F. Supp. 2d 519, 533 (S.D.N.Y. 20(@8jernal quotation

marks omitted).
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V. Conclusion

For the foregoing reasons, Plaintiff's motion for summary judgment is GRANTED and
Defendants’ motion for summary judgment is DENIEDefendants are directed to grant
Plaintiff's claim for benefits and to provide them pursuant to the terms of the.Pla

The Clerk of Court is respectfully directed to terminate the open matddscumersg
65 and 6&nd to close the case.

SO ORDERED.

Dated:March 31, 2019
New York, New York

Vernon S. Brodeuck
United States District Judge
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