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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JANET WASHINGTON

Plaintiff, OPINION AND ORDER

—against- 16 Civ. 9588 ER)

NYC DEPARTMENT OF ECATION,
JEFFREY SANTIAGOas principal of C.S. 67,
DONNA FERGUSONas assistant principal of
C.S. 67,andCARMEN NORIEGA,as assistant
principal of CS. 67,

Defendants.

Ramos, D.J.:

Plaintiff Janet Washington (“Washingtong teacherrings this action for
discriminationbased on disabilitgnd retaliation under the Americans with Disabilities Act
(“ADA" ), 42 U.S.C. 88 12114t seq, theNew York State Human Rights Law (“NYHRL"),
New York Executive Law 88 29¢X seq, and theNew York City Human Rights Law (NYC
Administrative Code”), Administrative Code of the City of New York, 88 8-HdEeq
Defendants Board of Education of the City School District of the City of New YD®E”)
(also known as and sued herein as the “New York City Department of Educatidingy Je
Santiagq“Santiago”) Donna Ferguson (“Ferguson”), and Carmen Nor{&gariega”)
(together,'Defendants”) move to dismiss the Complaint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedur&or thereasons stated below, the Court GRANJ&endants’

motion.
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BACKGROUND?

A. Employment and Disabilities

Washington, a first through fourth grade teacher, was hired by Community School
District 67 (“C.S. 67")in Septembe2000 andbecame a tenurddachetherein 2003. Compl.

17 2, B, 62. She worked siteacher until her termination on March 24, 206§ 2, 77.

In 2006, Washington became sick and was subsequently diagnosed with Chronic
InflammatoryDemyelinating Polyneuropathy (“CIPD”). CIPD causes her legs to weaken,
resulting in difficulty with walking and coordinationd. §f 1~18. Washingtoalso suffers
from obesity, and haybesityimpairs some ofier physicalbody functioning.Id. § 19.

Additionally, on September 15, 2006, she fell at work, which further contributed to her
difficulties walking. 1d. 1 20.

Washington'physical therapist advised her to limit the number of times she wafked
and down the stairs, arstieprovided a doctor’s not® the school principal at the time, Emily
Grimball, statng herlimitations. Id. 1 2:22. On September 28, 2007, Washington underwent
a fitness examirteon with the BOEthat declared her fib work and found no safety issudd. |
45. OnNovember 6, 2007, the medical office granted Washingtaagjsest for a “no escort
duty” accommodation, which limited her to walking up and down the stairs once at the bgginnin
of the school dagndonceat the end of the school dald. 11 24-25. Shewas alsagyranted an
accommodation dd first floor classroom or t@ building with an elevatorid.  26.

In February2008, Washington broke her foot, and was on leave until June A08.

1 27. When she returned to work, she thklrmedical office that she desiredly a no escort

I The following facts, accepted as true for purposes of the instant matéobasedn Plaintiff'sallegationsm her
Complaint (Doc. 1) (“Compl.”).See Koch v. Christie’s Int'l PL&99 F.3d 141, 148d Cir. 2012).



duty accommodation, and that she did not need or want accommaodatiorfisstolt@or
classroom oelevatorbuilding. Id. § 28. Specifically,shedid not want a medical transfer a
school with an elevat or first floor classroom becauske was able to slowly walk up and
down the stairs at the beginning and end of the tthyf 292 On May 20, 2008, Washington
received a revised letter limiting her accommodation to no escort duty, anthdélsdseen no
change irhermedicalcondition since. Id. [ 30.

In SeptembeR012,Santiagdbecame th€rincipal of C.S. 671d. 1 31. On April 30,
2015, Washingtofiled a complaint against Santiago with the New York City Department of
Education Office oSpecial Investigations (“OSI'fpr his failure to act on a death threzae
by a studenagainst herId. 1 323 On May 19, 2015, Santiago met with Washington to question
her regarding her fitaccommodation lettesf November 6, 2007, whicttatedthatshe needed
to be in a building with an elevator lbave aclassroom on therst floor. Id. 1 34-35.
Washingtorexplained that her accommodation letter was revoselllay 20, 2008, anthather
only accommodatioat that timewvas no escort dutyld. Santiago then told Washingttdmthe
was going to send her the medicallepartment.ld.  36. In response, Washington explained to
Santiagahat her accommodatiaemainedvalid andthathermedicalcondition had not changed
since she received the revised accommodatidnAlso in the spring of 2015, Santiago tad
union leadethatWashingtornwas*“too fat and it would tak&0 men to lift her if she fellShe

has to go.”ld. T 33.

2Washington requested the modification of her accommodations because steslfeawould “be sent to another
school that was far away.SeeDeclaration of Leora R. Grushka (“Grushka Decl.”) (Doc. #JEx. A (“§ 3020a
Opinion”) at25.

3 Washington rade this complaint over the phonlel.



On June 4, 2015, Washington, wad previouslybeena first through fourth grade
teacher, was assigntaalteach pre&indergaten for the 2015-2016 schogkar. Id. § 37. She
was assignethat positiordespite her requesi remain in her current assignmeauhd despite
the fact that she was licensed\New York City to teach onlfirst through sixth gradedd.
Washington mailedSantiago egarding her placement, and he replied that he did not have to
assign her to teadmny ofthe grade levels she listed as her prefereniceq 40. At some point
thereafter Steven Goldber@ union epresentativepld Santiago that he was doactually
obligated to give teachers one of tHeted preferencesld.

On June 12, 2015, Washington received a letter, dated May 19, 2015, statang that
furthermedical examinatiowas required becausé€l) shereceived notice undéhe previous
administration that she needed to be first floor classroom or achool with an eleator, (2)
she has difficulty walking and balanciagth a cane and @lling backpack; (3she cannot walk
up and down thetairs andpreviously fell down the stair$4) studenthiad toassistherin
carrying hempersonal items; and (5) she cannot move about the room to monitor the studlients.
1 41. Washingtonlaims that the basis of the medical examination irMhg 19, 2015 letter
lacks merit for several reasgmscluding that her medical condition remained unchanged since
her Septembe28, 2007 medical examination, when s¥es declared fit for workld. I 42.
Washington alleges th#tis exam was both discriminatory based on her disabilitiesiadt of
retaliation for her complaint against Santiagd@SI.

On June 17, 2015, Santiago and the Superintendent of Community School District 12
(“District 12’), Rafaela Espinal Pacheco, scheduled Washinfiioa medical eamination, and
she was again declaradfor work. Id. 111 5253 At Washington’s exam, the doctor suggested

that she file a ne\@accommodation request to be allowed to sit on a stool as needed and to have a



classroom near an accessible bathroom, in addition to no escoridiufy54. However, in the
follow-up accommodation letteéhat she was provided dated July 14, 2GlHe was granteshly
the no escort duty and stair accommodatiddsf 55. Thus, Washington wouldve to walk
around to the other side of the school ougetairs to reach an accessible bathrotin 58.

B. Ratings and 8 3020-a Hearing

In the 2013-2014 school ye&tew York Cityteaches began receiving ratings based in
parton multiple measures of effectiveness known as ‘9dess of Teacher Performance”
(“MOTP”), as well as Measuseof Student Learning (“MOSL”)See§ 3020-a Opiniorat 6
Under this framework, multipl&ctorsare considered that resultomerall rating of “Highly
Effective,” “Effective,” “Developing,” or “Ineffective” (“HEDI"). Id.

Prior tothe 2012—-2013chool yearWashington never received ineffective or
unsatisfactory ratings. Compl. § 4@n that year, Washington was the subject of two
evaluations, both of which rated her as “unsatisfactogy3028a Opinion at 6.In the2013—
2014 and 2014-2015 school years, Washington recaivathg of ineffectiveby Santiago,
FergusonNoriega anda “Peer Validatdg—Marina Vladimova. Compl. I 59Defendants were
aware of Washington’s disability when steeeived her ineffectiveatings, and Defendants often
criticized her during her evaluations for calling on students to monitor their progress, rather tha
walking abouthe claseoomon foot to monitor themld. 11 66-61. For example, on September
30, 2013, Ferguson rated Washingésnneffective becauseo of Washington’shirty-five
students were “offask,” and Washington had difficulty in moving around the classroom to

monitor them.ld. 9 86-81.

4 The parties do not explain how the rating system worked prior to the 204@ yelar and whether these ratings
were comparable.



Washingtoralso alleges that several other stated reasomerineffective ratings were
unfounded andhotivated by discriminatory animuSeed. § 79. Washington alleges that,
upon information andelief, Santiago instructeBerguson ath Noriega to rate her as ineffective
and thaother similarly situated teactsewho did not have a known disability and did not file
complaints with OSWwere not giverthe samdow ratings. Id. 1 97, 100. Washingtaiso
provides examples dferstudents’ high test scores and a positive review from late 26ddithe
superintendent of District 12 as support for her position thdbheratings wereggroundless.ld.
1191, 98-99.

§ 3020a Hearing

Once a New York City teacher becomesuieed, she can only be removed froen h
position “for just cause” after begrcharged with incompetencéd. 1 62-63. Specifically,fia
teacher receives aneffectiverating fromthe administration for twoonsecutive years, then the
DOE hasjust cause to bring a charge of incompetence against the teacher at what is called a
8 3020a hearing.ld. Washingtoralleges that por to reaching te 83020a hearing, a teacher
who is ratedneffectiveis supposed to be put orsabstantially implemented Teacher
Improvement Pla (“TIP”). Id. { 64. Her TIP providethat Mr.Litt (“Litt"), the school's math
coach and testing coordinator, was supposed-teach with hethree to fivetimes per week
during the 2014-2015 school yedd.  65. However, Washingtoalleges that.itt only worked
with heruntil November of 2014 and therefore her W&s never substantially implementdd.

1 65. She furthemlleges upon information and beliethat other similarly situated teachers who
were not disabled and did not file complaints viX§1 hadfully implementedrIPs. Id. 11 66—

67.



On September 8, 2015, WashingteoeivedS 3020a dharges and a letter stating that she
had to report to Middle School 302 in District 8, a different school distoicgdministrative
reassignmentld. 11 68-69. She leges that this reassignment wawiolation of Chancellor’s
Regulation C-770 becauseassigned employeesust betransferredo a school or
administrativeassignnent within theirown district. Id. On April 19 and April 20, 2016, four
other teacherst&.S. 67 were given 8 3020eharges and reassigned to administrative duties
within the school itselfId. § 71. Washingtowas the only teacher signed outside of the
district. Id. Theother four teachers were also allowed to haveaetemns with students, while
Washingtorwas toldby Liza Ortiz, the principal afliddle School 302, that she was not allowed
to interactwith students.ld. 1 72. Instead of teachinghe was assignesit in an office in the
back of the school’'s gym, where she read bod#ts.Washington allegethat she was
discriminated againdty being reassigned outsidéthe districtdue to hedisabilities. Id. 1
73-74.

Washington’s § 302@-hearing began on January 19, 2016, and concluded on March 2,
2016. Id. § 75. It took place over ten days (including the pre-hearing conference), and involved
twelvewitnessesincluding sixcalledby Washington. 8§ 3020-a Opiniah5 Washington also
testified. Id. Washingtorwas represented by counseiringthe proceedingsSee idat 1.

Washingtorwas charged with the following(l) ineffective pedagogical practice during
the 2013-2014 and 2014-2015 school yegmsdifications 1 to 4)2) failure to plan and
execute lessons on two discrete datesnduhe D12-2013 school year (specification &)
verbal abuse of studenbn three separate occasionme(sfications 6, 7, and 8); aitd) failure to
remediate pedagogy over tbeurse of threechool years (specification 9)d. at2, 22. On

March 21, 2016Hearing Officer James A. Brown (“Browpissued an OpinionSee generally



id. Brown determined that Washingtaas guilty of all the speciations, with the exception of
specification 5(b), which concerned the adequacy of the planning and executerheston on
February 22, 2013ld. at 28-30. Brown also found that despite Washington’s assertions to the
contrary, the TIP was suffiait and substantially developettl. at 23—24.

In upholding # but one of the specifications regarding Washington’s poor peafore;
Brown directly addressed Washingtoaliegations of discrimination:

Respondent’s main argument is that she was negativelyatgdlbecause
of her disability. . . . 1 find that Respondent’s arguments are insufficient
to rebut the presumption of her incompetence.

There is no dispute that Respondent suffers from a medical condition;
indeed the Department acknowledged said condition when it offered her the
following accommodatios in its April 18, 2008 letter: “No escort duty,
First floor classroom, or Elevator building.” . .In a subsequent May 20,
2008 letter, Respondent’s accommodations were modified, at her request,
to include “no escort duty” only. . Respondent requested the modification
fearing that she would ‘be sent to another school that was far away’ because
C.S. 67 has no elevator and her students are not assigned to first floor
classrooms. . .

Respondent seizes upon Principal Santiago’s repeated reliance on the
outdated 2008 accommodation letter as evidencthefadministrator’s
animus toward her. Evidence of animus (typically grounded in
discrimination or retaliation), when it contributes to procedural
irregularities sufficient in number to negatively impact a teacher’s
evaluations, can reib a presumption of incompetence. . . .

Herein, Respondent’s evidence of actual animus is weak. Even if Principal
Santiago’s reliance on the outdated April 18, 2008 accommodation letter,
and his misstatements regarding Respondent’s medical condutistitate
animus, such animus cannot account for three years of Ineffective or
Unsatisfactory evaluations which predate Principal Santiago’'s May 19,
2015letter. | also note that most of the negative evaluations, dating back to
2012, were conducted by atmstratos other than Principal Santiago. . . .
Accordingly . . .I conclude that just cause etsigor the termination of
Respondent’s employment, and | so award.

Id. at 25-28.



C. EEOC Charge and Termination

In early March of 2016, prior to the issuance of Brown’s opinion, Washirigona
charge of disability discrimination with tlggual Employment Opportunity Commission
(“EEOC), claiming that Defendants unlawfully discriminated against her due to her disabilitie
Compl. 9y 76-77. That same month, on March 24, 2Qhége days after issuance of §8020-
a Opinion, Washingtowas terminatedld. On September 14, 2016, t&&EOCmailed a letter
to Washington indicating that it hatbsed its file orher claim findingthat it was “unable to
conclude that the information obtained establishes violations of the statBs=Compl.Ex. 1.
Washington had 90 days from the date of receipt of the notice to faéaio state or federal
court. Id.
. PROCEDURAL BACKGROUND

On June 21, 2016, Washingtbied a Notice of Claim against theefiendants in the
instant matterin addition to four other respondents, including BrovaeeGrushka Decl., Ex. B.
Among the claims listegsheput Defendants on notice of her claims of “disability
discrimination, retaliationand] deprivation of rights, resulting from ineffective evaluation
ratings and subsequent termination” under the ARAHRL andthe NYC Administrative
Code. Id.

On June 28, 2016, Washington filed a C.P.lARicle 78 Petition in the Supreme Court,
Bronx County, againghe Defendants the instant matter, in addition to four other respondents.
SeeGrushka Decl.Ex. C. The Article 78 petition sought a writ of mandamusampel the
respondentso reverseBrown’s 83020-a Opinion and to reinstate Washington to her position at

C.S. 67.1d. Respondents moved tlismiss theArticle 78 Petition. SeeGrushka Decl, Ex. D.



Washington filed the instant lawsuit litigation on December 12, 20¥6D&ember 15,
2016, Washingtoelected to discontinue the Articl& proceeding with prejudice, and on
December 19, 2016, Justice Alison Y. Tuitt deniedAftecle 78 Petition as mdo Seeid.
[11. LEGAL STANDARDS

A. Motion to Dismiss

Under Rule 12(b)(6), a complaint may be dismissed for “failure to state awgbam
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When ruling on a motion to dismiss
pursuant to Rule 12(b)(6), theo@t must accept all factual allegations in the complaint as true
and draw all reasobé inferences in the plaintiff's favokoch v. Christies Int'l PLC, 699 F.3d
141, 145 (2d Cir. 2012). However, the Court is not required to credit “mere conclusory
statements” or “threadbare recitals of the elements of a cause of a&gircioft v. Igbgl556
U.S. 662, 678 (2009) (citingell Atl. Corp. v. Twomb)y\550 U.S. 544, 555 (2007)). “To sureiv
a motion to dismiss, a complaint must contain sufficient factual matter . . . to ‘state a claim to
relief that is plausible on its face.’ld. at 678 (quotingwombly 550 U.S. at 570)A claim is
facially plausible “when the plaintiff pleads factuahtent that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct allédig@iting
Twombly 550 U.S. at 556). If the plaintiff has not “nudged [his] claims across the line from
conceivable to plausible, [theomplaint must be dismissedTwombly 550 U.S. at 570.
V. DISCUSSION

Defendants move to dismidse Complainbn the following grounds(1) Washington’s
claims are barred by the doctrine of collateral estoppel, basesr pndvious § 302@-hearing
(2) Washington'sclaims are barred by the doctrinere$ judicata due to her previous Ade 78

proceeding(3) Washingtorailed to state a cause of actionder the ADAagainst te

10



individually-named defendants; and (4) Washington failed to plaugiékadher retaliation
claims SeeMemorandum of Law in Support of Defendants’ Motion to Dismiss (“Defs.’
Mem.”) (Doc. 24) at 2.

A. Preclusive Effect of the § 3020-a Hearing

Defendants argue thefashingtons collaterally estopped from bringirige entireaction
because she had an opportunityully and fairly litigate all thessuegshat arenow before the
Court during her § 302@-hearing “Under New York law, collateral estoppel precludes a
plaintiff from contesting in a subsequent action isslesty raised in a prior proceeding and
decided against that party, irrespective of whether the tribunals or causesrobeethe same .

. El-Shabazz v. State of New York Comm. on Character & Fi#284-. App’x 95, 96-97
(2d Cir.2011). The docime of collateral estoppeloes not by itself bar any claimst bars ony
the relitigation of “issues.’'SeeBatyreva v. N.Y.C. Dep’'t of Edu®No. 07 Civ. 4544 (PAC),
2010 WL 3860401, at *9 (S.D.N.Y. Oct. 1, 20180fd, 464 F. App’x 31 (2d Cir. 201Z¥iting
Ali v. Mukasey529 F.3d 478, 489 (2d Cir. 2008)).

The Second Circuit has held that a “Section 3@2@earing is a quagidicial
administrativeaction whose findings are entitled to preclusiveaffso long as the standard
requirements of coltaral estoppel are meBurkybile v. Bd. of Educ. of Hastings—on—Hudson
Union Free Sch. Dist411 F.3d 306, 308 (2d CR005). In the case of unreviewed findings of
state administrative tribunals, the Saimie Court has held that “when a state agertin@in a
judicial capacity resolves disputed issues of fact properly before it whagbatties have had an
adequate opportunity to litigate,” federal courts must give the agencyfiadang the same
preclusive effect to which it would be entitledtive State’s courts.'University of Tennessee v.
Elliott, 478 U.S. 788, 799 (1986) (internal adticons and citations omittedyee also Burkybile

411 F.3d at 310-12. The doctrine oflateral estoppel precludes the relitigation of an issue

11



when “(1) he issues in both pteedings are identical, (2) tissue in the prior proceeding was
actually litigated and actually decided, (3) there was full andfaortunity to litigate in the
prior proceeding, and (4) the issue previously litigatediveagssaryo support a valid aniihal
judgment on the merits.United States v. Husseih78 F.3d 125, 129 (2d Cir. 1999) (quoting
re PCH Assocs949 F.2d 585, 593 (2d Cir. 1991 “In the application of collateral estoppel
with respect to adminisdtive determinations, the burden rests upon the proponent of collateral
estoppel to demonstrate the identicality and decisiveness of the issue, whileddrerbats
upon the opponent to establish the absence of a full and fair opportunity to litigatei¢he iss
prior action or proceeding.Ryan v. New York Tel. C&2 N.Y.2d 494, 501 (1984).

Washington argues that she did not have an opportunity to fully and fairly contest the
matter in the prior actionln support, Washington states th&own failed to considerwédence
that contradicted the reasoning behind her ineffective ratings. Plaintiffisoké@dum of Law
in Opposition (“Pl.’s Mem.”) (Doc. 26at 10. Specifically, Washington argues that Brown failed
to review: pictures of her classroom that showed that rubrics and charts werktposighout
the room, contrary to Defendants’ statements in the ineffective ratingstudents’ progress
reports and grades, which would have proven that her students had some of the best test scores
the stool; a classroom seating chart that showed that her students sat in groups, in tontradic
to Ferguson’s testimony; and receipts showing that Washington provided her stutients wi
additional class resources on the day that Ferguson gave her an wesfigitig for failing to
have additional resourcetd. at 16-11. In summary, Washington argues that Brown’s failure to
consider evidence thatipported Plaintiff’'s position resulted in a compromised and inappropriate

decision.Id. at 11:-12.

12



As apreliminary matter, the Court notes thiad¢ tEducation Law “lays out extensive
litigation procedures for hearings, including motion practice, bills of paatis, mandatory
disclosure, discovery, subpoena power, right to counsel, exagsination, testimonynder
oath, and a full record.Burkybile, 411 F.3d at 312 (citiny.Y. Educ. L. § 302@&(3)(c)).
Education Law § 302@-authorizes a hearindficer to adjudicate question$ fact, charges, and
penalties.SeeN.Y. Educ. L. 8 302@(4). Moreover, the Court notes that Washington had the
opportunity to appeal the merits of the § 3020-a Opinion and contest the bases by which Brown
rendered his decision. SpecifigalSection 3020a(5) states, “[n]ot later than ten days after
receipt of the hearing officer’s decision, the employee or theammgl board may make an
application to the New York state supreme court to vacate or modify the decisiorheathey
officer . . ..” The avenue for the appeal to the New York state supreme court is under N.Y.
C.P.L.R. 8 7511"Article 75”). Seed.; Hunt v. Klein 476 F. App’x 889, 892 (2d Cir. 2012).
Washingtorfailed to bring a timely Article 75 Petitioand is timebarred from doing so now.
Thus, the Court notes that Washington had an adequate venue and stargsciljped remedy
to addressiny claims regardinBrown's evidentiary rulingsand the process by which he
reached those conclusionisl. at892 (drawing adistinction between aargument thathe
“proceedings violated 8§ 3028-#self” and an argument that the proceedings were
constitutionally defectiveandaffirming thedistrict court dismissal of a challenge to the 8§ 3020—
a hearingtself on the ground that the only statutory avenue to appeal the datssibwas via

an Article 75 petition).

> Washingtorfiled an Article 78 Petitionas opposed to an Article 75 Petitidmi later elected to discontinue the
action with prejudice.

13



A determination as to whetharprior action or proceeding provided a full and fair
opportunity to litigate an issue requires consideration of the “realitiée gfrtor litigation,
including the context and other circumstances which may have had the practicaifeffect
discouragingpr deterring a party from fully litigating the determination which is now teser
against him.”Levich v. Liberty Cent. Sch. DisB61 F. Supp. 2d 151, 158 (S.D.N.Y. 2004)
(citing Ryan 62 N.Y.2dat501). The spafic factors to be considered includthe nature of the
forum and the importance of the claim in the prior proceeding; the size of the tlaim; t
incentive and initiative to litigate and the actual extent of litigation; the competetiexpertise
of counsel; the availability of new evidence; the differences in the applicahlanavthe
foreseeability of future litigationSee d.; see alsdosakow v. New Rochelle Radiology
Associates274 F.3d 706, 734 (2d Cir. 2001).

Applying these principles to the facts here demonstrate$\tashington had a full and
fair opportunity to litigate in the 8 3020—a hearing, despite Washington’s assertionsothat B
erred in his evidentiary ruling®rior to the preérearing conference, Washington made a motion
to dismiss, and Brown denied the motion in its entirety. § 3020—a Opinion at 5. At the hearing,
Washingtorwas represented by coun8diad an opportunity to present evidence and arguments,
and the hearing included nine days of testimony and evidefite. hearingncluded the
testimony & twelve witnesses, including>swho appeared for Washington: union leader and
teacher Loraine Brown, teacher Edith Roach, paraprofessional Rhoda Claytom téacher

Barbara Lloyd, former assistant principal Leslie Jackson, formecipal Emily Grimball

8 The Law Office of David Barrett, Esq., represented WashingB&e§ 3020a Opinion at 1.

" The hearing wabkeld on January 19, 20, 25, 26, 28, February 1, 12, 19, and March 2, 2016 —83pion at
5. A pre-hearing conference was also conducted telephonicalBanuary 8, 2016d. at 4

14



Washington also testified on her own beh#df. at 5. A stenographic record of the prearing
conferenceand hearingvere taken, and theshringresulted in a 3@age decisiof. Id.

Next, Washington argues that the issues litigated 18 [3€20a hearing are not identical
to the issues here, and thus collateral estoppel does not apply. The Court addrespesatee
issues of discrimination and retaliation in turn.

The Second Circuit has held that a finding of just céustermination or discipline
reaulting from a 8 3020a hearingdloes not necessarily preclude the possibility tieat
terminationwas“motivated by unlawful animus” and that a later jury could later find that the
plaintiff “was also terminated at least in part becauseetéljatory or discriminatory reasons].”
Leon v. New York City Dep’t of Edu612 F. App’x 632, 634 (2d Cir. 2016Ejecting the
district court’s finding that the plaintiff's discrimation andretaliation claims were precluded as
a result of a § 3020—a hearing and reasoning that “[t]he plaintiff could be sucoestfal
[discrimination or retaliation] claims even if the jury were to accept that theeelegitimate
rea®ns for terminating hg, too”) (quotingMatusick v. Erie Cty. Water Auttv57 F.3d 31, 47
(2d Cir. 2014) (holdinginadministrative hearing officer’'s determination did not preclude
employee from subsequently asserting violation ofigl to intimate associatioh

However,here, unlike ir,eonandMatusick the feaing dfficer did “address[] [and]
actually decide[jvhether the charges leading/¥ashington’s] termination were driven, even in
part, by discriminatory] intent.” Leon 612 F. App’x at 634—3@nternal quotations omitted).
Washington argues that shariefly addresed the issue of discrimination” when discussing her
medical letter, but thathe did not have to opportunity to fully and fairly litigate her

discriminationclaim becausethe focis of the hearing was reviewing Plaintiff's ineffective class

8 Neither party submitted the transcript of the proceedings to the Court.

15



evaluations. Pl.’'s Mem. at 12.However, Brown expressly noted that Washingtomsih
argumenfwalsthat she was negatively evaluated because of her disability § 3020a
Opinion at 25 (emphasis addedBrown concluded that “evidence of actual animus is weak . . .
[and] cannot account for three years of Ineffective or Unsatisfactohyagtias which predate
Principal Santiago’s May 19, 2015 [medical] letter.” § 3020-a Opini@b.at

Likewise here, Washington argues that she was discriminated against due to her
disabilities, and Defendants contend tM&tshington’s performance as a teacher was lacking.
Thus, the identical issue of whether Washington was discriminated agairsbbaser
disability was actually decided at her 8§ 3020-a hearing, and such identityed issufficient to
satisfy the first prong of the collateral estoppel inquiBee, e.g., Ferraro W.Y. City Dep't of
Educ.,No. 13 Civ. 5837 (LDH), 2017 WL 4402436, at *9 (E.D.N.Y. Sept. 30, 2617).

As to herretaliation claimsunlike her discrimination claimshe Court findghattheyare

not barred by collateral estoppel agault of the § 3020-a hearing. Althougtown referso

9 Specifically, Washington argued at @0206a hearing that the DOEcted in bad faith when it sought “to remove
her from her teaching position at C.S. 67 because she had a disability.0-8 8@finion at 16 (citing § 3028
transcript). In support, Washington cited Santiago’s attempt to refé&ohmedical for a fitess of duty exam”
based on a letter “filled with lies about her and her condition” and higeffordeny her from getting org# her
preferences for the 2048016 school year.ld. Washington further argued that administrators “knew she had a
problemwith her leg and continuously harassed her in their observations by claivatrghe wasn’t monitoring her
students because she wasn’t walking around the rotandt 16-17. Washingtomlso referenced teacher Loraine
Brown’stestimony that Santiago conented on her weight and disability at a meetilg.

' washington does not argue that the issues decided wereauaistary to support a valid and final judgment on
the merits.” See Hussejrl78 F.3dat129. Nonetheless, the Court finds that the issue of whether Washington was
discriminated againsvas necessary in supportiBgown’s decision on the merits. The Opinion states, “Evidence
of animus (typically grounded in discrimination or retaliation)ewlit contributes to procedural irregularities
sufficient in number to negatively impact a teacher’s evaluations, cahagivsasumption of incompetence. . . .
[Tleachers should not be at risk when administrators, who armej@py motivated to terminate their employment,
evaluate their performance8 3020a Opinion at 2§(internal citations omitted) Thus,Brown’s findings

concerning Washington’s allegations of discrimination were negesaupport his judgment on the meritee,

e.g., Smith v. N.Y. City Dep’t of Edu808 F. Supp. 2d 569, 581 (S.D.N.Y. 2011) (“[I]t is clear that the findihgs
the hearing officers regarding the propriety of the adverse employmemt @aetie not only necessary to support a
valid and final judgment on the merits, but that those fisit$ were the key conclusions reached at the hearings.”);
Batyreva 2010 WL 3860401, at *15 (in deciding that the negative evaluatiens fair and reasonablkbe

arbitrator necessarily determined that they were not animated by distomyior retattory intent
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“retaliatiorf once n the Opinion in a recitation of the relevant legal framework for overcoming a
presumption oincompetencesee8§ 3020-a hearing at 2Brown never explicitlyaddressed or
ruled on themerits of any retaliation argumentMoreover, at the time of the of the § 3G20-
hearing, which ended on March 2, 2016, Washington had not yet filed her EEOC charge, and this
charge forms the basis of Washington’s ratein claims. SeeCompl | 75-77. Therefore,
because Washington’s ré&ion claims weranot expressly decided at tBe8020a Hearing, she
cannot be estopped from pursuingg@alaims now.See Leon612 F. App’x at 634 [T]here is
no indication that the 8§ 3028-hearing addressed, much less actually decided, whether the
charges leading to Leon's termination were driven, even in part, by disatamy or retaliatory
intent.”) (internal quotations omittedyenno v. Elmsford Union Free Sch. Di8l2 F. Supp. 2d
454, 471 (S.D.N.Y. 2011) (collateral estoppel does not bar a plantffaliation claim where
“the record of administrative hearing is devoid of any evidence that the isstal@ition was
actually litigatel and necessarily decided@iting Morey v. Somers Cent. Sch. Disto. 06 Civ.
1877 (WCC), 2007 WL 867203, at *5 (S.D.N.Y. Mar. 21, 20038¢ also Burkybile411 F.3d at
313 (“The record does not reflect that any constitutional claims were raitted&¢ction 3020—
a hearing, so we do not take these as decided.”).

Thus, the Court GRANTS Defendants’ motikondismiss the discrimination claims on
the basis of collateral estoppel and DENIES the motion with respect to thatioetalaims!?

B. Preclusive Effect of the Article 78 Proceeding

Defendants further argue that because Washington discontinued her prior Article 78
proceeding by stipulation of discontinuance, her claims in the instant wattdunding the

retaliation claims— are barred by the doctriré res judicata. Under the doctrine akes

11 Although the Court finds that the retaliation claims are not precludedbgsslecided in thH©302Ga hearing,
for the reasons discussidra, the Court finds Washington fails to state a claim for retaliation.
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judicata, “a final judgment on the merits of an action precludes the parties or theisgrovie
relitigating issues that were or couldvieadbeen raised in that action&llen v. McCurry 449
U.S. 90, 94 (1980)A Defendant assertings judicatamust show “that (1) the previous action
involved an adjudication on the merits; (2) the previous action invothiedshme adverse
partieg or those in privity with them; and (3) the claims asserted in the subsequentveete,
or could have been, raised in the prior actioMarcel Fashions Grp., Inc. v. Lucky Brand
Dungarees, In., 779 F.3d 102, 108 (2d Cir. 2015) (quotirechnoMarine & v. Giftports, Ing.
758 F.3d 493, 499 (2d Cir. 201dnternal quotations omitted).

Here,Washington previously filed a notice of claim, and then brought a C.P.L.R. Article
78 proceeding in Supreme Court of New York, Bronx County, seeking a revehsal of
termination and a reinstatemether position.SeeGrushka Decl., Exs. B—CHer Article 78
Petition was filedagainst thdefendantsn the instant matter, in addition to four other
respondentsSeeGrushka Decl., Ex. C'Article 78 Petition”). It alleged that Washington had a
disability and was discriminated agsiiron the basis of that disabilit§see generally idOn
December 15, 2016, Washington’s counsel elected to discontinue the Article 78 procetding w
prejudice. On or about December 19, 2016, Justice Alison Y. Tuitt denied the Petition as moot,
as per thetipulation of discontinuanceseeGrushka Decl, ExD.

TheCourt finds her Article 78 proceeding does not bar Washington’s claims in the
instant action Under New York law, as iterpreted by the Second Circuit, the useesfjudicata
to bar a subsequent suit “is limited to situations where the initial forum had the tpcaveard
the full measure of relief sought in the later litigatioAhtonsen v. Ward®43 F.2d 198, 200 (2d
Cir. 1991). That isglaim preclusion does not apply “whehetplaintiff ‘was unable to. . seek

a certain remedy or form of relief in the first action because ofrhigations on the subject
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matterjurisdiction of the courts or restrictions drefr authority to entertain . .multiple

remedies or formef relief in a single action, and the plainti#églres in the second action . . . to
seek that remedy dorm of relief.”” Latino Officers Ass’n v. City of New Yo@&3 F. Supp. 2d
771, 781 (S.D.N.Y. 2003) (quotirRerker v. Blauvelt Voluntedfire Co., Inc, 93 N.Y.2d 343,
349 (N.Y. 1999)):

Here, Washington seeks compensatory damages, punitive damages, and att@sey'’s fe
whereasn her Article 78 proceeding she sought only a reversal of her termination and a
reinstatement to her positio@ompareCompl. { 122vith Article 78 Petition. Since monetary
relief is not available undeXrticle 78, Washington is not precluded from bringhegcase in
federalcourt on the basis of the prior stipulation of discontinuance in that m8gektatino
Officers 253 F. Supp. 2d at 781 (holding that because plaintiff class sought relief that include
compensatory and punitive damages, and such damages were not avagkhditioclass in
Article 78 proceedingses judicatais inapplicable)Karamoko v. New York City Housing
Authority, 170 F. Supp. 2d 372, 377 (S.D.N.Y. 2001) (holdesyjudicatadoes not bar claims
for damages where a plaintiff has previously browagtdlated Article 78 proceeding alleging a
violation of his constitutional rights and subsequently seeks monetary damages foratt@nviol
of those rights)Arosena v. CoughlinrNo. 92 Civ. 0589E (HJTE), 1994 WL 118298, at *2
(W.D.N.Y. Mar. 16, 1994) (“Under New York law compensatory damages cannot be awarded in
an Article 78 proceeding”). Thus, Washington’s Article 78 proceeding does not haveswecl

effect here.

2 Defendants attempt targue in their reply briehiat the circumstances underlying this action differ from those in
Latino Officers Ass’nin which the plaintiffs brought federal actions after losing at thelar#8 level. Specifically,
Defendants@rgue thatWashington’aultimate losson the merits deito a stipulation of dismissaleans that her
claims should berecluded Howevercase law makes clear that claim preclusion does not apply where the
remediesavailable in a prior proceeding, such as an Article 78 proceadiifay, from the relief sought in federal
court. See Latino Officers Ass'@53 F. Supp. 2d at 78166 (listing cases).
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C. Individual Liability for ADA Discrimination or Retaliation Claims
The ADA prohibits disability discrimination by a covered entity, such as ghogmer,

employment agency, labor organization, or joint lalm@anagement committed2 U.S.C.
88 12111(2), 12112(a). The ADA does not provide individual liability for either chatation
or realiation claims. See Ivanov v. New York City Transit AuthNg. 13 Civ. 4280RKC), 2014
WL 2600230, at *5 (S.D.N.Y. June 5, 2014A]n individual is . . . not an ‘employer’ under the
ADA and, therefore, may not be liable for disabitiigcrimination.). Washington concedes to
the dismissal of the claims against Santiago, Ferguson, and Noriega, indyidadér the
ADA. Pl’s Mem.at 1. Accordingly,the Court GRANTS the motion to dismiss with respect to
the ADA claimsagainst the individual defendants.

D. Failureto Statea Claim for Retaliation

Defendantgurtherargue thathe Complainfails to state @rima facieclaim for
retaliation. To establish @rima faciecase of retaliation under both the ADA aédHRL, a
plaintiff must show that: “(1) the employee was engaged in an activity protected by [the
applicablestatutes], (2) the employer was aware of that activity, (3) an employctet a
adverse to the plaintiff occurred, and (4) there existed a causal connectierrbéte protected
activity and the adverse employment actioMbore v. VerizonNo. 13 Civ. 6467 (RJS), 2016
WL 825001, at *14 (S.D.N.Y. Feb. 5, 2016) (quotano v. Douglas EllimaGibbons & Ives,
Inc., 183 F.3d 155, 159 (2d Cir. 1999)) (internal quotation marks omited)also Littlejohn.

City of New York795 F.3d 297, 315-16 (2d Cir. 20£8):[T] he allegations in the complaint

B To prevail on a NYCHR retaliation claim, Washingtotmust show that she took an action opposing her
employers discrimination . . and that, as a result, the employer engaged in conduct that was reasonaltly likely
deter a persorrdm engaging in such aoti.” Mihalik v. Credit Agricole Cheuvreux N. Am., In€15 F.3d 102, 112
(2d Cir. 2013))see also Mayling Tu v. OppenheimerFsinichc, No. 10 Civ. 4971 (PKC), 2012 WL 516837, at *11
(S.D.N.Y. Feb. 16, 2012) (noting that the NYCHRL does not requiderge of an adverse employment action,
only employer conduct likely to detapersa from opposing discrimination).
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need only give plausible support to the redymecha facierequirements. . Littlejohn, 795

F.3d at 316.“Moreover, in the absence of a direct link between a complaint and retaliatory
action, plaintiffsmay demonstrate the necessary causal connection ‘indirectly, by showting tha
the protected activity was followed closely by discriminatory treatment [irotine &éfan

adverse employment action].Moore, 2016 WL 825001, at *14 (quotirigttlejohn, 795 F.3d at
319).

Here,Washington alleges two separate instances of retaliatiQrihatlshe was retaliated
against because she filed amq@aint with OSI in April 2015; and (2) that she was retaliated
against for filing her EEOC complaint in March 2016. The Court addresses each in turn.

First, Washington alleges that she was retaliated against after she filedlaicowith
OSI against Santiago for his failure to act on a death threat from a st@tenpl. T 32.

Plaintiff alleges that in responsette OSI complaint, Santiago told a third party that
Washington was “too fat” and that she “ha[d] to gd”  33. Washington alleges that
Defendants took improper measures against Washington, including assigningehehtpre-
kindergarterclassedor the 2015-2016 school year; mandating an additional medical
examination; and denying the accommodation requests suggested by her ddathngiheing
ableto sit on a stool as needed and having a classroom near an accessible bdthrpHid7,
41, 52-54.

Defendants argue that Washington fails to allege any plausible facts deatiogdtrat
the OSI complaint was related to discrimination on the basis of her disabéfg.” Mem.at
17-18. The Court agree$Vhere a plaintiff files grievances complains of “conduct other than
unlawful discriminatiorf, she does not engage in protected activity subject to a retaliation claim.

See Pezhman v. City of New Y@%&1 N.Y.S.2d 14, 16 (N.Y. App. Div. 2008ge also
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Marecheau v. Equal Employment Ptiaes Comm’nNo. 13 Civ. 2440 (VEC), 2014 WL
5026142, at *8 (S.D.N.Y. Sept. 30, 2014) (“Plaintiff's March 26, 2012, grievance with the Union
also post-dated the negative performance evaluation complained of in the April 2012 mbmplai
and was not ‘proteet activity’ under the ADA because the grievance was unrelated to
discrimination on the basis ofdtiff' s alleged disability.”}*

SecondWashington alleges that Defendants retaliagainst Washingtofor filing an
EEOC complaint against Defendants tmlawful discrimination, in violation dederal, state,
and aty law. SeeCompl. 11 150, 156, 162. Moreover, Washindti@a theEEOC chargén
early March of 2016, anshe was terminateshortly thereafter, on March 24, 2016l 11 76-
77. Defendants argue, however, that Washington’s EEOC complaint waaftéethe charges
were proffered againsindduring the course of her § 3020hearing—a hearing that was
ongoing between January 19, 2016 and March 2, 2016—and that thusrheatien was not
retaliatory lecause Wwere “gradual adverse job actions began well befa@plaintiff hadever
engaged in any protected activity, an inference of reahatoes not arise.Defs.” Mem. atl7
(citing Slattery v. Swiss Reinsurance Am. Co2d8 F.3d 87, 95 (2d Cir. 2001). Washington
agreeswith the Defendants that there was a gradual course of dlctibled to her termination
but argues thdftlermination was an outstanding act that was an adverse action taken in
response to Plaintiff'filing of her EEOC complaint.” Pl.’'s Mem. at 17-18.

Thus, the crucial issue is whether Washington satisfiggritma facierequirement to

make out a causal nexus between her complaint to the EEOC and her ultimatditearmirtee

¥ Washington egues, without pointing to any authority, that she has alleged plausihiedy for relief “since
Plaintiff was being subjected to adverse employment actions [as a relsett@8! complaint] . . which targeted

her disability.” Pl.’'s Mem. at 1&mphais added). However, absent any authority for this proposition, the Court
rejects Washington’s argument because she plead no facts to suggest sheéehgwima facieshowing with

respect to the OSI complaint that she “engage[d] in protected activity sileecomplain[ed] about . . . conduct that
she reasonably believe[d] constitute[d] forbidden discriminaticetatiation.” Bader v. Special Metals Car®©85

F. Supp. 2d 291, 318 (N.D.N.Y. 2013).
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only basis Washington suggests for finding such a nexus is temporal. “It is, of course, true that
temporal proximity can demonstrate a causal nexus.” Slattery, 248 F.3d at 95; see also see Cifra
v. Gen. Elec. Co., 252 F.3d 205, 217 (2d Cir. 2001) (stating that “[t]he causal connection needed
for proof of a retaliation claim can be established indirectly by showing that the protected
activity was closely followed in time by the adverse action.”) (internal quotations omitted). But,
as in Slattery, where the termination was “both part, and the ultimate product of, an extensive
period of progressive discipline which began . . . prior to [the] filing of the EEOC charges . . . an
inference of retaliation does not arise.” Slattery, 248 F.3d at 95 (internal quotations omitted).

Therefore, for the reasons stated above, the Court GRANTS the motion to dismiss the
retaliation claims.
V. CONCLUSION

For the above reasons, the Court GRANTS Defendants’ motion. The Clerk of the Court
is respectfully directed to terminate the motion, Doc. 22, and close the case.

It is SO ORDERED.

Dated:  October 16, 2017
New York, New York

%@

Edgardo Ramos, U.S.D.J.
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