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AGCS MARINE INSURANCE COMPANY,
Plaintiff,

_V_
16-CV-9710 (JMF)
GEODIS CALBERSON HUNGARIA LOGISZTIKAI
KFT, : OPINION AND ORDER

Defendant.

GEODIS CALBERSON HUNGARIA LOGISZTIKAI
KFT,

Third-PartyPlaintiff,
_V_
EL AL ISRAEL AIRLINES LTD., PAI
TRUCKING CORP., and ALLIANCE GROUND
INTERNATIONAL, LLC,

Third-PartyDefendants.

JESSE M. FURMANUNnited States District Judge:

The questiompresented— a matter of first impression in this Circuit is whether
Article 35 of the Montreal Convention, which provides thati§tfight to damages shall be
extinguished if an action is not brdugyithin aperiod of two years,” applies to suits segki
contribution and indemnificationThe question arises because Defen@eudis Calberson
Hungaria Logisztikai KFT*Geodis”), which stands accused by PlainfGCS Marine

Insurance Compan{/AGCS”) of delivering cargo it contracted to transport by air in damaged
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condition geeDocket No. 1 (“Compl.”) at 1 517), brings thirdearty claims fonegligence,
contribution, andndemnificationagainstparties that carriednd handled theargo on its behalf
El Al Israel Airlines Ltd (“El Al”) , Alliance Ground International, LLCAlliance”), and PAI
Trucking Corp. (“PAI” and, togethefThird-Party Defendants”) (SeeDocket No. 14 (“Third-
Party Compl.), at 11 9-12, 16, 19, 22, 26). fibestion matters because the record is ¢thesdr
Geodis filed its claims against ThiRarty Defendantseyond the tworearmark In other
words, whether Geodisay pursue its thirgharty claims turnsin the first instancegn whether
Article 35 of the Montreal Convention apgsi.

For the reasons that follow, the Court concludes that Article 35 applies to the batent t
Geodis seeks damagdes negligence, but does not apply to the extent that Geediss
contribution and indemnificationThat is, following the United Stat€ourt of Appeals for the
Ninth Circuit— the one and only court of appeals to address the jgegented— the Court
holds that suits seeking contribution andemnificationfall outside the scope dirticle 35 of
the Montreal Convention aratesubject tdocal law It follows thatGeodiss claims for
indemnification and contributiofThird-Party Compl{{ 1522) live to see another day, bis
negligence clainfid. 1 2326) must be and is dismisse&iven that divided result, Thirdarty
Defendantsrequest for attorneyees, costs, and expenssslenied

BACKGROUND

Third-Party Defendants move to dismiss Gea@aims as untimely pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure. In deciding a Rule 12(hin acourt
ordinarily “must confine itself to the four corners of the complai@taehr v. Hartford Fin.
Servs. Grp., Ing547 F.3d 406, 425 (2d Cir. 2008) (quotkgamer v. Time Warner, Inc937

F.2d 767, 773 (2d Cir. 1991)Under Rule 12(d), howevef,“matters outside the pleadings” are



submitted with a Rule 12(b)(6) motion, a court may consider those documents and treat the
motion “as one for summary judgment under Rule 56.” Fed. R. Civ. P. 1Béfl)re converting
a motion to dismiss into a motidor summary judgment, a court must give all parties “a
reasonable opportunity to present all the material that is pertinent to the matiorSuch
“formal notice” of an intention to treat a motion to dismiss as one for summary judisneoit
requiral,” however,“where a partyshould reasonably have recognized the possibility that the
motion might be converted into one for summary judgment [and] was [neither] taken bsgesurpr
[nor] deprived of a reasonable opportunity to meet facts outside thengledd Hernandez v.
Coffey 582 F.3d 303, 307 (2d Cir. 2009) (alterations in original) (qudtitignte v. Dept of
Corrections of City of N.Y786 F.2d 516, 521 (2d Cir. 1986)). In particular, “[w]here both
parties submit extrinsic evideman support of their positionsd district court may fairly
conclude that the parties reasonably recognized the possibiligyri@tton to dismiss might be
converted to one for summary judgme@arruthers v. Flaum388 F. Supp. 2d 360, 379
(S.D.N.Y. 2005).That is the situation here:dh sides rely on extrinsic evidencé&eg Docket
No. 46, Exs. 1-2; Docket No. 49, Exs. 1-2; Docket No. 50, Exs. 1-6; Docket No. 51, Ex. 3).
Additionally, inits opening brief, El Al explicitly adverted to the possibility of conversion to
summary judgment(SeeDocket No. 45 (“ElI Al Mem.”)8 n.3). Accordingly, the Court treats
Third-Party Defendantsnotion as one for summary judgment and looks to evidence beyond the
Third-Party Comfaint.

Significantly, that evidence is undisputed and can be summarized briefly. In 2014,
Geodis contracted with AGCS to ship computer equipment from Hungary to Pennsy(&ega.
Docket No. 52 (“Geodis Opp”), at 23; Docket No. 50, Ex. 1 (“House AirwaBill 1”); Docket

No. 50, Ex. 2 (“House Airway Bill 2). Geodis, in turn, enlisted El Al to fly the equipment



from Europe to the United StateSeeThird-Party Complq 10; Docket No. 46, Ex. 1 (“El Al
Airway Bill”)) . Alliance, meanwhileacted as El A$ ground handling agent at John F. Kennedy
Airport (“JFK Airport”) in New York, to which the cargo was flowseeThird-Party Compl
10-11; Docket No. 48 (“Supp. Mem.’gt 2;Docket No. 46, Ex. 2 (“Alliance Air Delivery
Ticket")), and PAI transported the cargo frafK Airport and warehoused it in a bonded
container freight statio(seeThird-Party Compl{ 13, 10-11; Supp. Mem. 5-6; Geodis Opp’'n 4;
Docket No. 50, Ex. 4 (“Delivery Order and CarrgeCertificates and Release Ordg)s”
Shipping records reveal that Al and Alliancedelivered the cargo to JFK Airport on December
12, 2014 g¢eeAlliance Air Delivery Ticke}, andthat the cargo left PAd freight station on
December 15, 2014¢eDelivery Order and Carries Certificates and Release Orderdust
over two years later, on December 16, 2B CS filed suit against Geodlias the “contracting
carrier,” alleging that the computer equipment arrived in damaged condition. Apptely
five months later, on May 22, 2017, Geofilisd the ThirdParty Complaint against Thilarty
Defendants, as “actual carriers,” seeking damages, contribution, and indatiomfiSee
Convention for the Unification of Certain Rules for Internatiddarriage by Airart. 39 May
28, 1999 enterednto force on Nov. 4, 2003) (“Montreal Conventigyreprinted inS. Treaty
Doc. No. 106-45, 1999 WL 33292734 (2000) (distinguiskieigveen thécontractingcarrief
that“makes a contract of carriage governed by [the] Conventamndthe“actualcarrief’ that
“performs by virtue of authority from the contracting carridretvholeor part of the carriagé.
THE SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate where the admissible evidence and pleadings

demonstrate “no genuine dispute as tp @aterial fact and the movant is entitled to judgment as

a matter of law.”Fed. R. Civ. P. 56(a)ee als@lohnson v. Killian680 F.3d 234, 236 (2d Cir.



2012) (per curiam)A dispute over an issue of material fact is genuine “if the evidence is such
that a reasonable jury could return a verdict for the nonmoving paktyderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (198&¢cordRoe v. City of Waterbuyp42 F.3d 31, 35 (2d Cir.
2008). The moving party bears the initial burden of demonstrating the absenceoing ge
issue of material factSeeCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). “In moving for
summary judgment against a party who will bear the ali@nurden of proof at trial, the
movant’s burden will be satisfied if he can point to an absence of evidence to support an
essential element of the nonmoving patgfaim.” Goenaga v. March of Dimes Birth Defects
Found, 51 F.3d 14, 18 (2d Cir. 1995)itjng Celotex 477 U.S. at 322-23gccordPepsiCo, Inc.
v. CocaCola Co, 315 F.3d 101, 105 (2d Cir. 2002) (per curiam). In ruling on a summary
judgment motion, all evidence must be viewed “in the light most favorable to the non-moving
party,” Overton vN.Y. State Div. of Military & Naval Affaiy873 F.3d 83, 89 (2d Cir. 2004),
and the Court must “resolve all ambiguities and draw all permissible factual césrenfavor
of the party against whom summary judgment is sou@d¢. Ins. Co. of Hartford v. Old
Dominion Freight Line, In¢.391 F.3d 77, 83 (2d Cir. 2004).
DISCUSSION

The Court begins with several matters that are not in dispute. First, tles parie that
the Montreal Convention generally applteshis case becaugeaelates to the “international
carriage” of “cargo.” Montreal Convention, att.seeAlG Prop. & Cas., Co. v. Fed. Express
Corp., 15CV-6316 (KBF), 2016 WL 305053, at *1 (S.D.N.Y. Jan. 25, 2016). Second, there is
no dispute that, if Article 35 of the Montreal Convention appbeSeodiss clains against El
Al, those claimsvould be time barred, @sey werdiled more than two years after El Al, as an

“actual carrier,” completed its delivery of the card®eed. art. 40 (providing that an “actual



carier” is subject to the rules of the Conventi@olely forthe carriage which it performs.”).
Third, as Geodis tacitly concedéseeGeodis Opp’n 3-4; Supp. Mem. 5;6) the thirdparty
claims against El Al are time barreate thirdpartyclaims agaist Alliance and PAI Trucking,
as agents of El lfor Geodis are also time barredseeMontreal Convention, arts. 18, 43. And
finally, Geodis does not contest Third-Party Defendaargiment that Article 38oesapply to
the extent that ibrings a negligence claim for damagé€SeeEl Al Mem. 1; Geodis Opp’n 1).
Thus,thesole issue in dispute is whether Article&@Soapplies to claim$or contribution and
indemnification— theremaining claims that Geodis bringgainst ThirdParty Defendants.

Only oneAmericancourt —the Ninth Circuit— appears to have addressed that issue in
any depth SeeChubb Ins. Co. of Europe S.A. v. Menlo Worldwide Forwarding, &3zl F.3d
1023 (9th Cir. 20113. Chubh like this case, involved thirgartyclaimsfor indemnification and
contribution broughby a contract aaier (UPS)against an actual carri@@antas) The district
court dismissed the claims as tiinarred because they were not brought within two years of the
damaged carge arrival at its destinatiorSee idat 1025-26. On appeal, the Ninth Circuit
reversed, holding that “actions for indemnification and contribwdgi@not subject to Article
35’s twoyear statute of limitations.ld. at 1028. “By its terms,” the Court reasoneéiiticle 35
extinguishes only a singlright: the'right to damages”’ Id. at 1026. That term is not defined in
the Montreal Convention, “but its contours become clear” when viewed in light of the
Convention “as a whole— most significantly, in light of Articles defininghle circumstances

in which acarrier is'liable for damageé: Id. (quoting Montreal Convention, arts. 17-19).

! The Ninth Circuit’s decision i€hubbhas since been adopted by the Court of Appeal of

New South WalesAustralia SeeUnited Airlines Inc v Sercel Australia Pty L§2012) 260 FLR
37,at1y 77, 90-92see also Air France v. Saké70 U.S. 392, 404 (1985) (internal quotation
marks omitted)noting that “the opinions of our sisteignatories are entitled to considerable
weight” on matters of treaty interpretation).



“Construed against this backdrdthe Courtopined,“the ‘right to damagesteferenced in
Article 35 is the cause of action under the Montreal Convention by which a passenger
consignor may hold a carrier liable for damage sustained to passengers, paggaggs. I1d.
The Court concluded that the first-party actiorby-the cargo ownés insureragainstUP Sfor
damages to the carge “plainly] . . . asserted such a rightld. “But,” the Court continued,it’
is equally plain thatlPS sthird-party action againgpantasioes not.UPSdoes not seek
compensation for damage sustained to the engine; rather, UPS, as a contracmgeaks
indemnification(andcontributior) from Qantas, as an actual carrier, for such compensétion i
has already paid [the cargo owrsansurer]” Id.

Significantly, the Ninth Circuit found additional support for its holdimgther Articles
of the Convention. First and foremost, Article 8fed “Right of recourse against third parties,”
provides as follows: “Nothing in this Convention shall prejudice the question whethesoa pe
liable for damage in accordance with its provisions has a right of recourset againsher
person.” Montreal Convention, art. 37. As the Court notddirticle 35 were construed to
extinguish acarriers ‘right of recours€’ — the Conventiors term for the “local law causes of
action for indemnification, contribution, apportionment, orcfét— “then the Convention
would do precisely whaArticle 37 says it does ndprejudice the question whether a person
liable for damage... has a right of remrse against any other person.” To avoid an explicit
conflict between Articles 35 and 37, theght to damagesxtinguished by Article 35 must be
understooadotto include a carries ‘right of recourseagainst another carrierChubh 634
F.3d at 1027see id.(noting that “[t]his reading is consistent with” Article 48 of the Convention,
“which use[s]right of recourseto refer to suits between cars”). Additionally, Article 45 of

the Convention provides thahere“an action for damagéss brought againsa contracting



carrier oran actuatarrier, but not both, that carrier shall have the right to require the other
carrier to be joined in the proceedint® procedure and effects being governed by the law of
the court sesed of the casé Montreal Convention, art. 45 (emphasis added). In the Ninth
Circuit's view, that provision made plain that, “where an action is brought ageiasarrier
within Article 35's two-year period,that carrieishall have the right to requirether carriersto

be joined in the proceedings,” and that thiedtp action will be subject tthe procedures and
effeds’ of local law, rot the strictures of Article3” Chubh 634 F.3d at 1027.

Third-Party Defendants try to distinguish and undern@hebh but their effortsare
unpersuasive. Firgthey argue that the Ninth Circlsitdecision is distinguishable because here,
unlike Chubh “the underlying action thdorms the basis for” the thirgarty claims “was not
commenced within the mandatory twear period” and becausthubbinvolved a thirdparty
action between two air carriersEl (Al Mem. 7). But neither consideration playadole inthe
Ninth Circuits analysis, which turneeixclusivelyonthe language and structure of the Montreal
Convention. Additionally, whether or not the underlying actiothis casevas commenced
within the mandatory twqgear period is stilunresolvedgeeGeodis Opp’n 4, Docket No. 1,

19 5, 12; Docket No. 13, aJ,&and in the evenit was not, Geodis' claims for indemnification

and contribution wouldimply bemoot. See e.g, Andrulonisv. United State26 F.3d 1224,

1233 (2d Cir. 1994) (establishing that a right to contribution does not arise under New York law
until thedefendant in the underlying actipaysthe plaintiff more than the defendangsguitable
sharg¢. SecondThird-Party Defendants contend that the Ninth Circuit “improperly treat[ed]
Article 35 as a statute of limitation” subject to tolljrfgzhich is inconsistent with [the Second]
Circuit's holding that the Conventiositime limitation is a condition precedent to bringing suit.”

(Docket No. 57 (“Joint Repty, at 8 see alsd&l Al Mem.7). Butthat mischaracterizes the



Court of Appeals’s decision. Although the Court did call the year requirement in Article 35
a “statute of limitations,5ee634 F.3d at 1025, it held that the requirement does not apply at all
to claims ofindemnfication and contribution — not that the requiremensubject to tolling.
Finally, Third-Party Defendants assert thia¢ Ninth Circuits later decision ilNarayanarv.
British Airways 747 F.3d 1125 (9th Cir. 2014), somehow demonstrates that Chubirevagy
decided. ElI Al Mem. 7 n.2;seeJoint Reply 9). As the Ninth Circuit itself noted, however,
Narayananinvolved a firstparty “claim for damages- not indemnity and contribution”;
accordingly, it has no bearing on the issue decidé&huwbb 747 F.3d at 1129 n.5.

Third-Party Defendantalso citedecadesld cases from this District holding thae
two-year limitation found in Article 29 of thé&/arsawConvention applies to thirgarty actions
for contribution and indemnification.E( Al Mem. 5 (citing Data General Corp. v. Air Express
Int'l Co., 676 F. Supp. 538, 540-41 (S.D.N.Y. 1988pjit End Ltd. v. Dimerco Express (Phils)
Inc., No. 85CV-1506 (RLC) 1986 WL 2199, at *6 (S.D.N.Y. Feb. 11, 1986)k is true that
Article 35 of the Montreal Convention and Article 29 of the Warsaw Convention are “lirtual
identical.” Joint Reply3). It is also true that courgenerallylook to precedent interpreting the

Warsaw Convention when construing the Montreal Convention — and have specifically looked

2 Third-Party Defendants also cit@d more recent cases from tisstrict (Joint Reply 6-

7 (citing AIG Prop. & Cas., C9.2016 WL 305053; andm. Home Assur. Co. vukhne &

Nagel (AG & Co.) KG544 F. Supp. 2d 261, 263 (S.D.N.Y. 2008)), but neither is persuasive
authority for the proposition that Article 35 of the Montreal Converdigplies to

indemnification and contribution claim#n American Home Assurancie contracting carrier
conceded that thsvo-year time bar applied to suits for indemnification and contribution, so the
Court did not have occasion to analyze the issue. 544 F. Supp. 2d at 263-64.AKad in
Property & Casualtythe Court observed bnin passing that “a number of courts have ruled that
the twoyear limitation period constitutes a condition precedent that absolutely iars su
including third-party actions, not commenced within two years,” 2016 WL 305053, at *5, but
that observation asdictumasthe case involved a subrogated claim for damages and the only
authority it cited for the observation wAmerican Home Assurance



to precedent interpreting Article 29 of the earlier Convention when construiicte/85 of the
later Convention.See, e.glreland v. AMR Corp.20 F. Supp. 3d 341, 344 & (B.D.N.Y.
2014)(citing cases).But putting aside the question of whether the Warsaw Converdsss
were rightly decided on their own ternsge Chubp634 F.3d at 1028 (calling tHeextual
analysis” in those caségnpersuasive”), they are inapplicable here becauik respect tohe
issue presented hetbgere is a materialifference between the Warsaw Convention and the
Montreal ConventionSee, e.gDeJoseph v. CoiitAirlines, Inc, 18 F. Supp. 3d 595, 604
(D.N.J. 2014)noting that Warsaw Convention precedenuist be reanalyzed where the
language of the Montreal Convention differs from that of its predecégsse€’ alsd49 Cong.
Rec. S10870 (daily ed. July 31, 2003) (statemetitertSen. Biden)recognizinghat
negotiators intended to preserve Warsaw preceatgntto the extent applicable”)Unlike the
Montreal Convention, the Warsaw Convention contained no reference to, or provisions
governing, the “right of recourse CompareMontreal Convention, arts. 37, 48ith Convention
for the Unification of Certain Rules Relating to International Transportatighiny(“Warsaw
Convention”), Oct. 12, 1929, 49 Stat. 3000, 137 L.N.T.S. 11. Aarthlysis inChubbmakes
clear, the “right of recourse” provisions in the Montreal Converdlbbut compel the
conclusion that Article 35 does not extend to claims for indemnification and contribution.
Accordingly, like the Ninth Circuit, the Court holds ti#aticle 35applies to claims for
“‘damages,” but ot toclaims for indemnification or contributigrvhich are subject to local law
Notably, that holdings in line withthe Montreal Convention’s object and purpo®é¢hile “the
cardinal purpose of the Warsaw Convention . . . [was] to achieve uniforfmities governing
claims arising from international air transportatiol’Al Israel Airlines, Ltd. v. Tsui Yuan

Tseng 525 U.S. 155, 169 (1999) (internal quotation marks and brackets omitted), one of the

10



principal purposes of the Montreal Convention is to achieve “equitable compensatidmbase
the principle of restitution” and &equitable balance of interestdffontreal Convention,mpbl.

As this case illustrateshat purpose couldasilybe frustrated by application of a rigid tvyear
rule to bothdamages claims against contracting carriersi@gheimnification and contribution
claims bythosecontracting carrieragainst actual carrigrsmany of whichcomplete their legs of
the journeybefore final delivery. That is because, as here, the contracting carrieotrexen
learn about its potential liability until the tweear period has expired as to the actual carriers.
SeeMontreal Conventiomart. 35 (“The right to damages shall be extinguished if an action is not
brought within a period of two years . . . from the date on which the carriage stgpagd40

(an actual carrier is “subject to the rules of [the] Convention . . . solely for ti@geawhich it
performs.”). Barring a contracting carrierdm seeking recourse from an actual carrier in such
circumstances would hardly promote an “equitable balance of interests.”

Applying the Court’s holding here, Geodiglaimsagainst ThirdParty Defendants are
plainly barred to the extent that they seek damages for alleged neglig€hrd-PartyCompl.
1123-26). (Indeed, as noted, Geodis doesappear to even argue otherwise.) By conttast
theextent that Geodis action against Third-Party Defendants is an action for indemnification
and contribution, it is governed by local law rather than the Montreal Convefitioder New
York law, the right to contribution does not arise in favor of the defendant unless and until the
defendant pays the plaintiff an amount exceeding its equitable share of taeygudgment.”
Andrulonis 26 F.3dat 1233. It follows that Geodis indemnification and contribution claims
against ThirdParty Defendants are timely, @godis filed those claims on the day it filed its
answer to AGCS complaintseeDocket Nos. 13-14), as it is permitted to do under Rule 14(a)

of the Federal Rules of Civil Procedurgee also Andruloni26 F.3d at 123%-ermittinga

11



defendant to implead a third-party defendant before the right to indemnification wbaton
accrues, “because that third pdntyay bé liable to the defendant for a share o flaintiff s
primary judgment” and noting that “[t}he defendantlam for contribution is thus properly
characterized dsontingent”) ; see alsoYves Saint Laurent Parfums, S.A. v. Costco Wholesaler
Corp., No. 07CV-3214(LBS) (HBP), 2010 WL 2593671at*9 (S.D.N.Y. June 24, 2010)
(finding that, under the Federal Rules of Civil Procedure, a garty plaintiff may assert a
third-party claim “before it has actually incurred liability or made a payment gpdsithe claim
against the thirgbarty defendant arises out of the same transactiorhantiitdparty defendant
may be liable to the thirgarty plaintiff for the lattés liability to plaintiff’).
CONCLUSION

For the reasons stated above, Thitay Defendantsnotion — after conversion ta
motion for summary judgmenrtis GRANTED to the etent that Geodis seeks damages and
DENIED to the extent that it seeksdemnification and contributionlt follows that theirrequest
for attorneys’fees, costs, and expensesa request that rests on the assertion that Gsodis’
claims are clearly timely barred under the Montreal ConveliteeEl Al Mem. 9)— is also
DENIED. All dates and deadlines, including the January 20, 2018 fact discovery deadline, the
January 22, 2018 pretrial conference, and the March 15, 2018 expert discovery deadline, remain

in effect. (Docket No. 47). The Clerk of tieurt is direted to terminate Docket No. 44.

SO ORDERED.
Date: November 28, 2017 d& y %,/_
New York, NewYork L%ESSE M-FURMAN
nited States District Judge
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