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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JON D. GRUBERIndividually and on

behalf of all others similarly situated, : 16¢cvo727
Plaintiff, E OPINION & ORDER
-against-

RYAN R. GILBERTSON et al.,

Defendants.

WILLIAM H. PAULEY IIl, Unite d States District Judge:

Defendants Ryan R. Gilbertson, et algve to dismiss Lead Plaintiff Jon D.
Gruber’'s Second Amended Complaint (“Complaint’t) failure to state a claim. For the reasons
that follow, Defendants’ motion to dismissgranted in parnd denied in part.

BACKGROUND

The allegations of the Complaint aregumed true for purposes of this motion.
This securities fraud action arises from a mtidted scheme to manipulate the stock of Dakota
Plains Holdings, Inc. (“Dakota Plains” or tHt@ompany”), an oil transloading company located
in Minnesota. The principal architectstbé fraud—Ryan Gilbertson and Michael Reger—
concealed their identities fromvestors as they secretly amasaesibstantial eqtyi stake in the
Company. Surrounding themselves with frigrfdsily, and former business associates,
Gilbertson and Reger had seping authority to execute their soteein three stages. First, they
embedded a unique provision in the Company’s promissory notes that triggered an “additional
payment” to noteholders if the Company’s age stock price exceeded a nominal figure during

the first twenty days in whitits stock was publicly traded.
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The perverse incentives arising from the “additional payment” clause played
directly into the second act tife fraud—inflating te value of Dakota Plas’ publicly traded
stock. To execute this part of the schemithe®tson, with Reger’s assg engineered several
actions. He convinced the Company’s managenteapprove a reverse merger between Dakota
Plains and a defunct shell coamny, whose unrestricted stock adelasily be transferred from
place to place. Gilbertson enésd his friends to purchase andl ens of thousands of Dakota
Plains stock from a third party brokerage act¢olrReger persuaded friends and family to
purchase more stock, multiplying their efforts tflate the stock price. As a consequence, the
stock price jumped from pennies the dollar to a pegkice of nearly $1per share within the
first twenty days of trading.

Once the Company’s share price hit tpex, Gilbertson and Reger activated the
“additional payment” provision, receiving millions neoDakota Plains shares. But their rapid
accumulation of shares overwhelmed the Company with a liability it could not pay. As
shareholders questioned the purpose of the tiaddi payment” provision, Gilbertson unloaded
his stock—still at inflated pces—even as most shareholdersamed oblivious to the stock’s
imminent decline.

Throughout the entirety of the scher@lpertson and Reger operated under a
cloak of anonymity despite possessing substiaggiaity in the Compay and exercising outsize
control over its operations. @burse, Gilbertson and Reger could not have executed their
scheme but for the complicity of the Companyianagement and board. At each stage, the
Complaint depicts a narrative in which friends &maily were installed asefficers and directors
of the Company, lured by personal relatiopshwith Gilbertson and Reger or lucrative

consulting fees they received from a caafréhird party companies Gilbertson and Reger



controlled. Despite telltale sigtisat fraud was afoot, much tife misconduct only came to light
after an internal investagion connected Gilbertsda suspicious transactis in the first twenty
days of the public trading ped. But instead of disclosing the misconduct, the officers and
directors approved attractive coemsation packages for each attend continued to publicly
vouch for the Company’s financial condition.

Against this backdrop, Jon Gruber,iavestor who made 68 separate purchases
of Dakota Plains stock between Februa®t 3 and December 2014, asserts Section 10(b) and
Rule 10b-5, Section 20(a), andc®ion 20A claims against Defenda on behalf of himself and
the putative class members who purchased aRtins stock between March 23, 2012 and
August 16, 2016 (the “Class Period”).

I. Creation of Dakota Plains

In 2008, Gilbertson and Reger foundedkBa Plains Transport Inc., the
predecessor to Dakota Plains. (Compl. § &3rjce the very beginng, Gilbertson and Reger
operated the Company from the shadows. Egenysion they made on behalf of the Company
was designed to benefit themselves. The@any issued millions of founder shares to
Gilbertson and Reger, and millionsre to their friends and faiy. (Compl. § 63.) Gilbertson
and Reger also installed thé&thers, Weldon Gilbertson anddas Reger, as the Company’s
officers and directors of the two-man boardorftpl. § 63.) For his séce, Weldon Gilbertson
received 1.2 million shares of Dakota Plains stockittle to no consideit#on, the vast majority
of which he unwittingly transferred to his sonild&rtson then transferred some of those shares
to his wife, Jessica Gilbertson, though a substamtiaber of her shares were restricted and

could not be sold without Gilbertson’s conse(@@ompl. 1 64, 66.) In essence, millions of



Dakota Plains shares were distributed tibh&tson’s hand-selected nominees, with every
transfer of stock subject to his exaltescontrol. (Compl. § 64.)

Between March 2009 and December 2011, DaRdhins conducted four private
placements of stock and raised $7.35 million frérinvestors. The offering materials omitted
any reference to Gilbertson and Reger, legwnvestors with the impression that Weldon
Gilbertson and James Reger were principallgantrol of the Company. (Compl. 1 65.)
Although Gilbertson and Reger’s significant stdwdings amounted to material ownership in
and control over the Company, omitting their names corporate disclosures was a calculated
decision in view of the “negative press [they] hadaived . . . relat[ing] ¢ party transactions at
other oil and gas ventures they founded togretincluding Voyager Oil & Gas, Inc."—which
went bankrupt—and another company called Nortl@il & Gas, Inc. (See Compl. | 26, 36,
121.)

. Issuance of Senior Notes

In January 2011, Gilbertson had his fateclare a dividend on Dakota Plains
stock, resulting in a cash payment ppeoximately $1.9 million and a common stock
distribution of 1.4 million shares. As a resuilbertson and his wife received $450,000. An
additional $439,000 was paid to miied liability company controliby Reger. (Compl. 1 67.)
Paying this dividend substantialiypaired Dakota Plains’ liquidity.

In February 2011, to replenish the Comya coffers, Gilbertson directed Dakota
Plains to issue notes aggregately valuedBab million with 12% annual interest (“Senior
Notes”). (Compl. 1 68.) Gilbertson and Regactepurchased $1 million in Senior Notes, and a
foundation they jointly controlled—the Tal Depth Foundation—purelsed another $100,000.

Gilbertson and Reger jointly heG0% of the Senior Notes. (Compl.  68.) As Senior



Noteholders, they also receivadubstantial number of warrants, giving them the option to
purchase additional shares at a fixed priceedhe Company went public. (Compl. 1 68.)
Although neither Gilbertson nor Reger were named officers or directors, they oversaw the
issuance of the Senior Notes, selectedrkiestors to whom the notes were offered, and
established the terms of the notes. (Compl. 1 69.)

In the same month, Gilbertson and Regeed their friend, Gabriel Claypool, to
replace Reger’s father as CEO. Dakota Plasged 500,000 shares of restricted common stock
to Claypool. (Compl. 1 71.) Claypbalso received other undissked benefits, such as stock in
another company controlled by Gilbertson and Reggewell as a loan from yet another entity
that belonged to them. (Compl. § 71.) Af@aypool became CEO, he and Reger signed a
consulting agreement obligating Dakota Plains to pay $200,000 in sham consulting fees (and an
additional $100,000 later in thegr) to the same limited liability company that made the
undisclosed loan to Claypool. (Compl. §72.)

1. Issuance of Junior Notes

In April 2011, Gilbertson and Reger diredtClaypool to atiorize the issuance
of Junior Notes valued at $5.5 million at 12% arrnot@rest. (Compl. § 73.) A limited liability
company controlled by Reger purchased $2 million in Junior Notes, Gilbertson purchased $2
million, and the Total Depth Foundation purchaaedther $250,000. (Compl. § 73.) In total,
Gilbertson and Reger held $4.25 il of the $5.5 million in Junior Notes. Unlike the Senior
Notes, the Junior Notes contained a unique itaathl payment” feature that provided Junior
Noteholders with bonus paymentditi® the price of Dakota Plailssock at the time of its initial

public offering. (Compl. { 74.)



V. Consolidation of the Senior Notes and Junior Notes

In September 2011, Dakota Plains hired Timothy Brady as Chief Financial
Officer, and appointed Terry Rust, Paul Cowaiegd David Fellon as board members. (Compl.
1 75.) In November 2011, after Gilbertson presghis plan to restrugte Dakota Plains’ debt
and raise additional capital, the Company’s badidirectors voted to consolidate the Senior
Notes and Junior Notes, thbyeextending the “additional paymeri€ature in the Junior Notes
to all Consolidated Notes, including the Serllates. (Compl. § 76.) The Company also re-
wrote the conditions triggerinipe “additional payment,” providing for its activation if the
Company went public by reverse merger instaiaah initial public offering. (Compl. § 76.)
Under the modified terms, Consolidated Notehdeere entitled to receive a bonus payment in
stock or cash if the average price of Dakotr3 stock exceeded $2.50 gbare during the first
twenty days of public tradg. (Compl. § 77.)

V. Dakota Plains Goes Public

According to the Complaint, Gilbertsorsdussed his plans to take Dakota Plains
public with Thomas Howells, a Utah-basedcstoroker, as early as January 2011. (Compl.
1 78.) Eventually, Gilbertson retained Howells to locate a suitableseer@erger partner for
Dakota Plains. Howells found a publicly tradgell company, a defuntanning salon called
MCT. (Compl. § 80.) Howells recomme#ed MCT because it had a limited supply of
unrestricted shares, which wowtow Gilbertson to easily control the trading and manipulation
of stock. (Compl. § 80.)

In the days leading up to the reverseagee, Gilbertson coordinated his scheme
with Howells. Gilbertson had Howellsatnsfer 50,000 freely trauy shares of MCT’s

unrestricted stock to his frienaé polo instructor, Douglas Hoslen (Compl. § 81.) Gilbertson



also transferred $30,000 to Hoskins so that lisskould purchase MCT stock. Hoskins then
opened a brokerage account into which he ctoalisfer the MCT stock. (Compl. § 81.) Prior
to the reverse merger, Hoskins purchased 50,08@slof unrestricted MCT stock for $0.50 per
share for his brokeragee@ount. (Compl. { 81.)

On March 22, 2012, Dakota Plains merged with MCT and became a public
company. (Compl. 1 83.)

VI. Manipulation of Dakota Plains Stock

Before the reverse merger, Dakota Plaitoxk traded at 30 cents per share.
However, as a result of the stock manipulation scheme, Dakota Plains’ share price soared to
approximately $12 per share in the first twentysdaf trading. (Compl. § 84.) After unloading
50,000 MCT shares, Hoskins emerged as thetargeller during the twenty day period.
(Compl. 11 82, 84.)

On the first day of public trading, G#étson directed his stockbroker friend in
Minneapolis, Nicholas Shermeta, to use his cieatcounts to purchag®akota Plains stock at
the inflated prices offered by Hoskins. return, Gilbertson compensated Shermeta through
various sham consulting arrangements with Dakota Plains and other companies owned by
Gilbertson and Reger, as welllasndreds of thousands of Da&dRlains shares. (Compl. Y 85—
86.) In the first twenty days tfading, Gilbertson directed Hoskins to sell, and Shermeta to
purchase, thousands of shares at inflatezes. (Compl. 11 87—-88.) Reger convinced his
friends and family to purchase Dakota Plains stock. (Compl. § 90.)

With the share price inflated, Reger netif Dakota Plains that he wanted to

exercise his warrants under the Senior NoEsercising the warrants gvided him with another



million shares of Dakota Plains stock. (Gun{] 89.) Gilbertson followed suit, ultimately
receiving over a million additional shares himself. (Compl. 1 89.)

After the initial twentyday trading period, Dakota Plains stock never again
reached the lofty $12 per share price. Over thx¢ s®veral months, the stock price declined, and
in October 2012, it traded at only $2—3 per share. (Compl. 11 91, 97.)

VII. Additional Payment Provision

Based on the Company’s average stoakepof $11.30 per share during the first
twenty days of trading, Consolidated Notehoddeere entitled to approximately $32.8 million
under the formula set forth in the “additional payment” provision. (Compl. 1 92.) But with
Dakota Plains unable to payiglamount, Gilbertson re-structured the “additional payment”
provision, enabling the Company toypaoteholders in stock or adidinal debt payable in twelve
months. (Compl. 1 92.)

In May 2012, Gilbertson, who held 40%tbe Consolidated Notes, elected to
receive additional debt in therfo of promissory notes valued about $12.7 million. (Compl.

1 93.) Gilbertson also opted, on behalf @& Total Depth Foundation, to receive $1.6 million,
and an additional $182,510 for his minor son. (@b 93.) Similarly, Reger, who controlled
approximately 33% of the Consolidated Notegysehto have his childn take an additional
payment in the form promissory noteued at $10.9 million. (Compl. § 94.)

With Dakota Plains in dire financial sitsy Gilbertson directed Claypool to raise
an additional $50 million in a debt offering to finance the “additional payments.” (Compl. { 96.)
Claypool managed to raise gr$6.1 million. (Compl. 1 96.)

By October 2012, several insiders begasing concerns about the “additional

payment” provision and threatened to take legabac (Compl. § 97.) Facedlith the specter of



a mutiny, Gilbertson and Reger agreed to reduce the “additional payment” by 42%, forfeiting
almost $14 million. (Compl. 1 98.) But even wilfat sizeable haircut, Gilbertson stood to
collect $7.3 million. (Compl. 1 98.)

After the first re-negotiation of the “additional payment” provision, Gilbertson
sensed that other shareholders had become wa@agmpl. 1 99.) Starting in November 2012, as
the fraud began to unravel, Gilbertson engaged in an insider trading scheme to profit from his
efforts to walk the price of Dako®lains stock down from its inflated value to its actual value.
(Compl. 1 99.) As one of the Company’s larggsireholders, Gilbertson utilized his web of
nominee accounts to make over $@hsactions—both purchasexlssales in Dakota Plains
stock—to earn over $16 million dollars in insidiexding profits without reporting any of these
transactions to the SEC thre public. (Compl. 1 99.)

VIII. Internal Investigation

By February 2013, the Company’s boaeplaced Claypool with Craig
McKenzie, who was appointed serve as chairman of the bda€CEO, and Secretary of the
Company. Claypool remained as a director @haef Operating Officer. (Compl. § 100.) By
this time, Gilbertson and Reger’s scheme to malate the Company’s stock price to receive an
exorbitant “additional payment” was widely kmo within the Company. Even with a re-
negotiation of the “additional payment” pronis, the Company still owed noteholders $20
million. (Compl. § 101.) After another insideomplained about the “additional payment,”
McKenzie retained an outside law firm to contac internal invest@tion into suspicious
trading activity dumg the Company’s initial twenty day pubtiading period. (Compl. { 101.)

In March 2013, James Thornton joinedkD& Plains as General Counsel and

Secretary, and was involved in tidernal investigation. (Compf 101.) At the conclusion of



the investigation, # outside law firm disclosed its findieginking Gilbertson to the suspicious
trading in the initial tventy day period. Despite receivingstiheport, the Company declined to
publicly disclose the existence of the invesigaor its findings.(Compl. 1 101.) Instead,
recognizing the outsized controbthGilbertson and Reger exercised in executing their scheme,
the board of directors amended the Compahy-taws in April 2013. They codified a 90-day
advance notice requirement foraséholder proposals and shareholder nominations of director
candidates to ensure the Company and itsesiodgers would receive sufficient notice.
According to the Complaint, this amendmanplicitly addressed the issues arising from
Gilbertson and Reger’s unquestidneontrol in appointig their friends and family to board and
management positiongCompl. 7 103.)

In the aftermath of the internal irstegation, the Compargwarded hundreds of
thousands of shares, valued at approxéye1.14 million, to its non-employee directors for
“prior and future services to the CompanyCompl. § 105.) And later on, as the Company’s
financial condition continued to sufferglCompany significantly increased McKenzie,
Claypool, and Brady’s compensation. (Compl. { 108.)

Though the public remained clueless altbetfindings of the internal
investigation, the Complaint alleges that at least officer in the Company attempted to address
Gilbertson and Reger’s misconduct. In June3204AcKenzie confronted Gilbertson and Reger
with the findings of the internal investigatio(Compl. § 104.) On hearing the news, Gilbertson
turned “pale and ashen,” and became aggresssing “foul and abusive language before
storming out of Dakota Plains’ offices.” (Cpm9{ 104.) Within hours, however, Gilbertson
called McKenzie to re-negotmthe “additional payment” pwision a second time. (Compl.

1 104.)
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By December 2013, Gilbertson had agakmegotiated the “additional payment”
provision, essentially converting the outstandadglitional note payments into Dakota Plains
stock. Prior to that final rasicturing, however, Gilbertson daeceived more than $900,000 in
interest payments on the promissory notes. (Compl. § 107.)

IX. Requlatory and Criminal Actions

Some time prior to February 2015, tiempany received notice of an SEC
investigation. (Compl. 1 111.) In Febru@@15, the Company notifigtie SEC of securities
law violations by Gilbertson and Reger. (Gun{ 111.) Nevertheless, the Company neither
publicly disclosed the existence of an SEC investganor the facts descrilien its letter to the
SEC. (Compl. §111.)

Concurrently, the Company’s internal nagement began to melt away. Dakota
Plains announced that Cownie and Rust would resign their positions as directors. (Compl.

1 110.) A few weeks later, Claypool resignedabrector, and McKmezie surrendered his
position as Chairman of the board but continaeEO and a member of the board. (Compl.
1 110.) A little more than a year later@fy resigned his position as CFO. (Compl. § 114.)

In December 2015, the SEC commenced anmatithe District of Minnesota to
enforce a subpoena it had servedlessica Gilbertson. A few days later, the SEC issued a press
release describing its enforcement@ctagainst her. (Compl. 1 112-113.)

The announcement of the SEC’s aclehto an 11% drop in the Company’s
share price. (Compl. 17 112-113.) In April 20tt@ stock price dipped another 10% when
Brady resigned as CFO. (Compl. {1 114.) Andrlithat month, when mexibutlets reported that
Reger was being investigated by for his rola stock manipulation scheme, the share price sank

another 10%. (Compl. 1 115.)
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In July 2016, Dakota Plains stock wasligéed from the NYSE MKT exchange.
(Compl. 1 21.) Finally, in August 2016, whenwseoutlets reported that Reger had received a
Wells Notice, the value of Dakota Plaineck plunged by 25%, closing at $0.03 per share.
(Compl. 1 116.)

In October 2016, the SEC filed anforcement action against Gilbertson,
Howells, and Hoskins. On the same day, the 88@=d an administragvorder in which Reger
admitted violating certain securities laws, et to disgorge $6.5 million, and was penalized
$750,000. (Compl. T 24.) Shermeta also agreed to a similar order subjecting him to
disgorgement of $75,000 and a penalty of $25,000. (Compl. § 24.) By March 2017, Howells
consented to the entry of judgment against himgeigg to disgorgement in an amount yet to be
determined by the SEC. (Compl. 1 24.)

Finally, in March 2017, Gilbertson, Hoskinand Shermeta were indicted on
thirteen counts of wire fraud in connection witfeir roles in the stécmanipulation scheme.
(Compl. 1 25.)

X. Dakota Plains Bankruptcy and Subsequent Litigation

In December 2016, beset by corporate mismanagement and crushing debt, Dakota
Plains filed for bankruptcy protgeon in the District of Minnes@a. (Compl. 11 21, 32.) At the
time of the filing, its stock was worthless. Asesult of the automatic stay under 11 U.S.C.
8 362(a), Dakota Plains is netdefendant in this action.
A few days before Dakota &hs declared bankruptdylaintiff commenced this
action! In April 2017, this Court appointed Grukserd his counsel as leathintiff and lead

counsel, respectively, on behalf of the putatiasslof Dakota Plains shareholders. (ECF No.

L The original complaint, styled Deardeuff v. Dakota Plains Holdings, Inc., was file@&bgrSDeardeuff,
another purchaser of Dakota Plains stock during the Class Period. (ECF No. 1.)
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35.) In July 2017, Gruber filedeéloperative complaint. (EQW¥o. 96.) In September 2017, this
Court denied Gruber’s requestliio the stay of discovery undéhne Private Securities Litigation
Reform Act (“PSLRA”) for the limited purpose @&fsuing non-party subpoenas. Gruber v.
Gilbertson, 2017 WL 3891701 (S.D.N.Y. Sept. 5, 2010¢fendants now seek dismissal of the
Complaint in its entirety for failure to state a claim.
DISCUSSION
|.  Standard

On a motion to dismiss, a court must acdbptfacts alleged as true and construe

all reasonable inferences in piaif's favor. ECA, Local 134 IBEW Joint Pension Trust of Chi.

v. JP Morgan Chase Co., 553 F.3d 187, 196 (2d Cir. 2009). Nevertheless, a complaint must

“contain sufficient factual matter . . . to statel@m to relief that is plausible on its face.”

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). “A atdnas facial plausibility when the plaintiff

pleads factual content that allows the court to dimweasonable inference that the defendant is
liable for the misconduct alleged’he plausibility standard isot akin to a ‘probability
requirement,’ but it asks for more than a sheasjmlity that a defendant has acted unlawfully.”
Igbal, 556 U.S. at 678.

A court may consider “any written imgiment attached to the complaint,
statements or documents incorporated inocbmplaint by reference, legally required public
disclosure documents filed with the SEC, @oduments possessed by or known to the plaintiff

and upon which it relied in bringing the suitATSI Commc’ns, Inc. v. Shaar Fund Ltd., 493

F.3d 87, 98 (2d Cir. 2007). “A court may also takdicial notice of news articles discussing the

conduct raised in the complaihtln re Smith Barney Transfer Agent Litig., 765 F. Supp. 2d
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391, 397 (S.D.N.Y. 2011) (citing In re SalomAnalyst Winstar Litig., 2006 WL 510526, at *4

(S.D.N.Y. Feb. 28, 20086)).

. Section 10(b) and Rule 10b-5

To state a claim under Semti 10(b), “a plaintiff muséallege that the defendant
(1) made misstatements or omissions of mat&ad| (2) with scienter, (3) in connection with
the purchase or sale of secusti¢4) upon which the plaintiff redd, and (5) that the plaintiff's

reliance was the proximate cause of its injury.” ATSI Commc’ns, 493 F.3d at 105. Allegations

of securities fraud are subject to the PSLRiAégghtened pleading standard, which requires the
complaint to “specify each statement allegetidue been misleading, dithe reason or reasons
why the statement is misleading, and state pattiicularity facts givig rise to a strong

inference that the defendant atteith the required state afind.” ECA, 553 F.3d at 196. The
complaint’s allegations must also satisfy the standard set forth by Federal Rule of Civil
Procedure 9(b), which requires thla¢ “circumstances constitng fraud . . . be stated with

particularity.” Novak v. Kasaks, 216 F.3d 300, 306 (2d Cir. 2000).

A. Loss Causation

Defendants argue that Gruber cannetglloss causation because the stock
manipulation scheme and its financial consegasnwere disclosed to the market long before
Gruber purchased his Dakota Plains stock. .(Daht Memo. of Law in Supp. of Mot. to
Dismiss, ECF No. 102 (“Mot.”), at 6.) Defendarmttempt to cabin the fraudulent scheme to a
two-month period, arguing that it began onrtta23, 2012 and ended after the twenty day
trading period. They also claim that then@many disclosed the financial impact of the
“additional payment” provision in its May 15022 quarterly report, gaining that, based on

the stock’s peak value in thedt twenty days of trading, tt@ompany owed its noteholders $33
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million. (Compl. § 130.) Because Gruber dmt purchase his shares until February 2013—
nearly eight months after ttoperative disclosure—Defendantntend that his losses were not
caused by the underlying fraud. As a reghk, Officer and Direcr Defendants argue,
“[sJubsequent purchasers, incladi[Gruber], could hardly complathat they were misled about
the existence of a liability when the price they daidshares already reflected that liability,” nor
can they “claim losses based on the revelationscheame when the full financial impact of that
scheme was disclosed and reflected in the share lpng before he purched.” (Mot. at 7, 9.)

“Loss causation is the causal linkilween the alleged misconduct and the

economic harm ultimately suffered by the pldititi In re Vivendi, S.A. Sec. Litig., 838 F.3d
223, 260 (2d Cir. 2016). To plead loss causation, danitf must allege that the subject of the
fraudulent statement or omission was the cafisiee actual loss suffered, i.e., that the
misstatement or omission concealed somethioig the market that, when disclosed, negatively

affected the value of the security.” Lettv. Merrill Lynch & Co., 396 F.3d 161, 173 (2d Cir.

2005) (emphasis original). The “burden to plézss causation is not a heavy one, and when it is
unclear whether the plaintiff's losses were causethe fraud or some other intervening event,
the chain of causation is . . . not to be detide a Rule 12(b)(6) motion to dismiss.” Gross v.
GFI Grp., Inc., 162 F. Supp. 3d 263, 269 (S.D.N.Y. 2016).

Gruber’s theory of loss causation is mwin an amalgam of deceptive conduct
that propped up the value of the Company’s stotikicially during theClass Period. Dakota
Plains’ disclosure of the massive debt arignogn the “additional payment” provision did not
reveal the full parameters of the underlying fratitiat is, the disclosure did not explain why an

additional payment provision existed in the first place, nor did it inform the market that a stock

15



manipulation scheme had been orchestrated largely for the purpose of triggering the additional
payment and lining the pocket§a few insiders.

Defendants argue that because the stockpuation scheme ended after the first
twenty days of trading, no investor who puashd Dakota Plains stock “after the market
digested that information” can establish loss camsa (Mot. at 6.) Thisrgument verges on the
absurd. The only information the market ditgel during the initial trading was that the
Company owed an “additional” payment of nes388 million based on the average stock price.
But that argument presumes that investoekthe stock had been manipulated. Defendants
also ignore the fact that the public was oblsgdo who had orchestrated the scheme because
Gilbertson and Reger veiled thewolvement with the Company.

Third, by confining the fraud to a twmonth period, Defendants minimize other
fraudulent conduct that may have caused Grubesses. Other material omissions—unrelated
to the “additional payment”—when disclosedysad the stock price to plummet. Gruber
alleges, for example, that Gilbertson and Regacealed their role in managing and operating
Dakota Plains’ affairs, their ownership of méinan 70% of the Consolidated Notes, and their
interest in 10% or more of Dakota Plainscét. (See, e.g., Compl. 11 65, 67-77, 126.) After the
SEC commenced its investigatiddruber alleges that the markearned more about the stock
manipulation scheme and who actually controtlegl Company. Those revelations sent the
stock price plunging to new lows. (Compl. 1 23, 112-116.)

The disclosure of other rteial facts, like the sham consulting agreements
arranged by Gilbertson and Regewuld also have adversaiyppacted the value of Gruber’s
stock. But this Court need not elaboratelurse allegations at thigncture. Gruber’s

allegations amply support the theory that, ntdtatanding the Compars/disclosure of the
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“additional payment” provision, hand other investors sufferedsificant financial losses when
the entirety of Defendants’ fraud emerge®015 and 2016. Thus, Gruber may prove “loss
causation by showing that the defendantsrepresentations [and omissions] induced a
disparity between the transactiongerand the true investment giyabf the securities,” and that

any such disparity was corrected after Gruber @aget his shares. ta Stillwater Capital

Partners Inc. Litig., 858 F. Supp. 2d 277, 289 (N.¥. 2012). Accordingly, because Gruber

plausibly alleges that his “loss&ere caused by the fraud or sootieer intervening event,” he

has satisfied his minimal burden of pleading loss daursaand is entitled ttest his theories in

discovery._Gross, 162 F. Supp. 3d at 269; IA@. Time Warner, Inc. Secs. & ERISA Litig.,

381 F. Supp. 2d 192, 232 (S.D.N.Y. 2004); Landesbank Baden-Wurttemberg v. RBS Holdings

USA Inc., 14 F. Supp. 3d 488, 512 (S.D.N.Y. 2014).

B. Materially False Statements or Actionable Omissions

The individual officerand director defendaritg'Officer and Director
Defendants”) argue that none oéth “knew, or were reckless mot knowing, the details of an
alleged ‘elaborate’ stock manipulation scheane, by failing to disclose the scheme in SEC
filings, rendered the publstatements in those filings misleadindMot. at 11.) They also take
issue with Gruber’s apparent failure to providéa&tual basis for his asden that each of the
eight individually named directs and officers was aware okthlleged” scheme, and demand
that Gruber identify with more “particularithe factual underpinningsf each Defendants’
knowledge or recklessness.” (Mat.11 (emphasis original).)

This argument, however, addresses scientdrthe falsity omateriality of the

alleged misrepresentations enumerated in Papagrl26 to 164 of the Complaint. To “establish

2 This group of defendants includes Claypool, McKenzie, Brady, Rust, Cownie, Fellon, ,Adwdrd
Thornton.

17



scienter in misrepresentation cases, facts msileged which particularize how and why each
defendant actually knew, or was reckless in not knowing, that the stasenere false at the
time made,” and similarly, in omission casescts must be alleged which show that each
defendant knew, or was reckless in not kmayyithe information the plaintiff alleges the

defendant failed to disclose.” In re InitRublic Offering Sec. Litig., 358 F. Supp. 2d 189, 214

(S.D.N.Y. 2004) (citing Sila Run Worldwide Ltd. v. Begtearns & Co., Inc., 2000 WL

1672324, at *4 (S.D.N.Y. Nov. 6, 2000)) (emphasigioal). Importantly, if a plaintiff
“specifically alleges defendantshowledge of facts or accessitdormation contradicting their
public statements,” then the “falsity and sctex [pleading] requimraents are essentially

combined.” In re QLT Inc. Sec. Litig., 32 Supp. 2d 526, 534 (S.D.N.Y. 2004); In re eSpeed,

Inc. Sec. Litig., 457 F. Supp. 2d 266, 292 (S.D.N2806). Thus, any discussion of the Officer
and Director Defendants’ knowledge is more appaterin the context aiinalyzing scienter.
While the Officer and Director Defelants do not parse out each alleged
misrepresentation, it is worth noting that the Ctaimp sufficiently identifes a series of public
disclosures that were materially misleading, Eys out “with specificitywhy and how that is

so0.” Rombach v. Chang, 355 F.3d 164, 174 (2d Cir. 2004); In re Lululemon Sec. Litig., 14 F.

Supp. 3d 553, 571 (S.D.N.Y. 2014). This Court neeidrun through every single misstatement,
but one of the Company’s more egregious apsesentations is that “no person [was] a
beneficial owner of more than 5% of [the]namon stock.” (See Compl. { 127.) That statement
stands at odds with Gruber’s allegation thdb&tson and Reger each concealed his status as a
beneficial owner of more than 1086the Company and failed topert his interest to the SEC.
(See, e.g., Compl. 11 9 (Gilbertson was berafmivner of approximately 11% . . . Reger

beneficially owned approximately 21.4% of tBempany’s stock when it went public), 111.)
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This particular misrepresentation is matebiatause it would have ahged the total mix of

information available to invests and “affect[ed] [their] desa . . . to buy, sell, or hold
securities.”_Lululemon, 14 F. Supp. 3d at 572 e Tiateriality of the statement is bolstered by

the allegation that Gilbertson and Reger interally kept their names out of corporate

disclosures for fear that the negative publiasgociated with their earlier failed business

ventures would taint an inves®ecision to purchase Dakota Rkstock. (See Compl. 1 9.)

In any event, the materiality of the alleged misrepresentations is a mixed question of law and fact
that is better suited for restilon on summary judgment. None of the alleged misstatements or
omissions here are “so obviously unimportard teasonable investor that reasonable minds

could not differ on the question of th@nportance.”_ECA, 553 F.3d at 197.

Though they hardly dispute the falsitytbe alleged misstatements, the Officer
and Director Defendants appearadie issue with some of tlileged omissions, arguing that
they had no duty to disclose any omitted fa¢hot. at 15.) More specifically, they contend
that they were under no duty tesdiose the “details of an alleged scheme to manipulate the
Company’s stock price when thdrad not yet been a finding thaickua scheme existed,” or the
mere existence of internal investigation into gdigons of suspiciousading activity. (Mot. at
15-16.)

“[O]missions are only actionable if afé@dant is under a duty to disclose
information and fails to do so.” Lululemoi¥ F. Supp. 3d at 571. Section 10(b) or Rule 10b-5

does not create an affirmative duty to disclasg and all material information. Kleinman v.

Elan Corp., plc, 706 F.3d 145, 152 (2d Cir. 2013). b®mae “is not required simply because an
investor might find the information relevantarinterest.” _Lululemon, 14 F. Supp. 3d at 572.

“To be actionable, of course statement must also be mislaagli Silence, absent a duty to
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disclose, is not misleading under Rule 10b-Bdsic Inc. v. Levinson, 485 U.S. 224, 239 n.17

(1988).
Typically, “the securities laws do not impgoa general duty to disclose corporate

mismanagement or uncharged criminal condubt.te ITT Educ. Servs., Inc. Sec. & S’holder

Derivatives Litig., 859 F. Supp. 2d 572, 579 (S.D.N2912). “The critical consideration for

those courts determining whether a corporatnhust disclose mismanagement or uncharged
criminal conduct is whether the alleged omissionsare sufficiently connected to defendants’

existing disclosures to make those public statésnemsleading.”_In re Sanofi Sec. Litig., 155 F.

Supp. 3d 386, 403 (S.D.N.Y. 2016). With respect tolaksag the fact or findings of an internal
investigation, “[d]efendats are permitted a reasonable amount of time to evaluate potentially
negative information and to consider appropriagpoases before a duty to disclose arises.” In

re Elan Corp. Sec. Litig., 543 F. Supp. 2d 187, & D.N.Y. 2008). Moreowethe fact of an

SEC investigation, “without more, does not trigggeaeralized duty to disclose.” In re Lions

Gate Entm’t Corp. Sec. Litig., 165 F. Supp. 1, 12 (S.D.N.Y. 2016).

There is some traction to the Officer ddilector Defendants’ argument that they
were not required to disclose their investigatof the stock manipulation scheme. In February
2013, an insider complaint regarding thediidnal payment” provision precipitated
McKenzie’'s decision to commence gternal investigaon. At that point, however, the Officer
and Director Defendants were responding tenaider’s complaint, and may not have had
enough information to connect the subject of thermal investigation—albgtions of suspicious
trading activity—with the illicit purposes undenhyg the “additional payment” provision. See

Slayton v. Am. Express Co., 604 F.3d 758, 72 Cir. 2010); Higginbotham v. Baxter Int’l

Inc., 495 F.3d 753, 761 (7th Cir. 2007) (“Taking time necessary to get things right is both
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proper and lawful. Managers canmelt lies but are entitled tovestigate for a reasonable time,
until they have a full story to reveal.”).

The duty to disclose arises, howeverthat point the Officer and Director
Defendants learned that “suspicsawansactions in the first 2lays of the Company’s public
trading” existed and that “shdrading was linked to a Compgainsider,” who investigators
“concluded was Gilbertson.” (Compl. § 101.)itkMhis information, the alleged omissions—
facts about the stock maniputatischeme and Gilbertson’s rae its chief architect—are
“sufficiently connected to defelants’ existing disclosures noake those public statements
misleading.” _Sanofi, 155 F. Supp. 3d at 403. Timas only was there @uty to disclose going
forward, but the Officer and Director Defendaatso owed a “dutio update or correct

[previously issued statements] when they beckanosvn to be misleading.” In re Beacon Assoc.

Litig., 745 F. Supp. 2d 386, 410 (S.D.N.Y. 2010); In re Sanofi-Aventis Sec. Litig., 774 F. Supp.

2d 549, 562 (S.D.N.Y. 2011) (“The guio correct applies whencmpany makes a historical
statement that at the time made, the companyJeegli® be true, but asvealed by subsequently
discovered information actually was not.”). Evethe Company’s pre-investigation disclosures
constituted “an entirely truthfidtatement” at the time they were made, they could “provide a
basis for liability if material omissions relatamthe content of the statement make it . . .

materially misleading.”_In re Bristol Myrs Squibb Co. Sec. Litig., 586 F. Supp. 2d 148, 160

(S.D.N.Y. 2008).

In assessing whether an omission is actiaahe “issue at the pleading stage is
whether the [Complaint] contains sufficient factalidégations to establish that [Dakota Plains’]
statements were misleading (i.e. duty to discloséyht of the omission of material facts (i.e.

materiality).” Sanofi-Aventis, 774 F. Supp. a80563-64. Gruber need only “demonstrate the
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materiality of the omitted facts because if a reasonable investor would so regard the omitted fact
as material, it is difficult to imagine a cinmstance where the prior statement would not be

rendered misleading in the absence of the disc” _Sanofi-Aventis, 774 F. Supp. 2d at 564.

Here, the Company made representatmrgerning the “additional provision,” the
consolidation of the Junior Notes and SeNotes, and the various-negotiations of the
Consolidated Notes. (Compl. 11 136—148/hile the Officer andirector Defendants
characterize the consolidation of the promissuaries and the subsequent re-negotiations as
prudent corporate management, the conclusionsdhtlrnal investigatiobelie that narrative.
Rather, the omitted fact in each of these dmales is that the “additional payment” provision
came about largely at Gilbertssmirection, and incentivizedstock manipulation scheme from
which he and Reger exploited theyision for their own benefit.

Moreover, omitting the findings of the internal investigation render the
Company’s statements regarding the re-tiagon of the “additional payment” provision
misleading. The Company’s reasons underlying trstrresturing are patentlialse in view of
these revelations—absent the stock manipulageheme, the Company likely would not have
been saddled with so much debt, much less hakenegotiate the delgtince the true value of
the Company’s average stock price in the first tywelays of trading woudl not have triggered a
substantial additional payent. Without disclosing the findingd the internal investigation, the
market was left with the impression that then@any was merely re-sicturing an ill-advised,
but legitimate, liability. In reality, however, tloenitted facts tell a radically different story: that
the Consolidated Notes did not “hajve] a fair value of approximately $32.8 million as of March
31, 2012,” since any such value was predicatetherisubstantial appreciation in fair value of

[Dakota Plains] common stock™raappreciation that was artifal and illusory. (Compl.
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1 130.) Thus, the Officer and Director Defenigahad a “duty to disclose [Gilbertson and
Reger’s] uncharged criminal conduct to prevesnveying, through [th€ompany’s] own public
statements, a false impression to an investadrnot for the sake of merely improving an

investor’'s perspective.” Mees v. Stolt-Nielsen S.A., 2008L 3050970, at *7 (D. Conn. Nov.

10, 2005).

C. Scienter

Under the PSLRA, a well-pleaded scienter allegation must “state with

particularity facts givingise to a strong inference that théedelant acted with the required state
of mind.” 15 U.S.C. § 78u—4(b)(2). “The reqtesstate of mind in a section 10(b) and Rule
10b-5 action is an intent to deceive, npaate, or defraud."ECA, 553 F.3d at 198.
“Recklessness, defined as an extreme departuretfrestandards of ordinary care to the extent
that the danger was either knotanthe defendant or so obvioteat the defendant must have

been aware of it, is also a sufficiently culpatvlental state for securities fraud.” In re Wachovia

Equity Sec. Litig., 753 F. Supp. 2d 326, 348 (S.D.N.Y. 2011).
A strong inference of sciegit can be established biegations (1) showing that
the defendants had the motive and opportunitgommit fraud; or (2) constituting strong

circumstantial evidence of carieus misbehavior aiecklessness. ATSI Commc'ns, 493 F.3d at

99. The inference of scienter “must be moantimerely plausible aeasonable—it must be
cogent and at least as cortlipg as any opposing inference mdnfraudulent intent.”_Tellabs,

Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 313 (2007).

i. Motive and Opportunity

The Complaint does not sufficiently allege that the Officer and Director

Defendants had the motive and opportunity to conmaitd. At best, some of them are cast as
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Gilbertson and Reger’s croniealling to do their bidding. Aworst, they were unwitting
lapdogs acting in their own self-interest. But ggéral allegations thaefendants acted in their

economic self-interest are not enough.” @Gani. Citizens Util. Co., 228 F.3d 154, 170 (2d Cir.

2000). Beyond the “same motives possessedrhyally all corporate insiders such as
protecting the appearanceaafrporate profits or increasing executive compensation by
maintaining a high stock pri¢enone of the Officer and Ditdor Defendants’ “financial

incentives were unique and substantial.” IMferldCom, Inc. Sec. Litig., 294 F. Supp. 2d 392,

416 (S.D.N.Y. 2003).

Moreover, none of the Officer and DirectDefendants’ stdcsales support an
inference of scienter. They dmbt time their stock sales to ocqurior to the déclosure of any
negative information. Moreover, the OfficardaDirector Defendantgaear to have lost
substantial value in their own lalhgs, suggesting that they did ribenefit[ ] in some concrete

and personal way from the purported frauBCA, 553 F.3d at 198; San Leandro Emergency

Med. Grp. Profit Sharing Plan v. Philip M@1Cos., Inc., 75 F.3d 801, 814 (2d Cir. 1996)

(“[T]he fact that other defendants did not sell their shares during the relevant class period
sufficiently undermines plaintiffs’ claim regandy motive.”). (Compl. 11 43, 46, 48, 51, 53, 55.)

ii. Conscious Misbehaviar Recklessness

Without motive and opportunity, Gruber mgstow that the Gicer and Director

Defendants exhibited conscious misbhehaviargklessness. Kalnit v. Eichler, 264 F.3d 131,

142 (2d Cir. 2001). And “[w]here niwe is not apparent . . . tis¢rength of the circumstantial
allegations must be correspongly greater.”_Kalnit, 264 F.3d at 142. “This analysis is
ultimately meant to determine whether Defenddmtew or should have known that they were

misrepresenting material factsttee investing public.”_In re Ferated Dep’t Stores Inc., Sec.
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Litig., 2004 WL 444559, at *4 (S.D.N.Y. Mar. 11, 2004 other words, “a plaintiff must point
to conduct which is highly unreasonable and Wwh&presents an extreme departure from the
standards of ordinary care teetkxtent that the danger was eitknown to the defendant or so

obvious that the defendant must have beesrawf it.” Athale v. SinoTech Enerqy Ltd., 2014

WL 687218, at *5 (S.D.N.Y. Feb. 21, 2014). bcarities fraud cases ¢ Second Circuit has
noted on multiple occasions that plaintiffs’ allegations suffice[ ] to state a claim based on
recklessness when they . . . specifically alldgiffendants’ knowledge of facts or access to

information contradicting their public statements.” lowa Pub. Emps. Ret. Sys. v. Deloitte &

Touche LLP, 919 F. Supp. 2d 321, 331 (S.D.N.Y. 2013) (citing Kalnit, 264 F.3d at 142). “An
egregious refusal to see the obviomsto investigate the doubtful, may in some cases give rise

to an inference of recklessness.” Gildghgdolding B.V. v. Spherion Corp., 590 F. Supp. 2d

435, 456 (S.D.N.Y. 2007).

Defendants focus their argument on thkeg events, which they claim do not
establish their knowledgegarding Gilbertson and Reger'sisme to manipulate Dakota Plains
stock price: (1) the renegotiation the additional payment provsi of the Consolidated Notes;
(2) the amendment to Dakota Plains’ by-laws raggidisclosure of a pson’s interest in the
company when nominating directors; and (3)reétention of outsideaunsel to conduct an
internal investigation into suspows trading. Instead, they claterize their rolén each of
these events as one of sound corporate governaaaaing that they sought to “alleviate the
substantial weight” of compg debt and “discharge thealuties to actively investigate
allegations of misconduct.” (Mot. at 12.)

But that characterization is belied by aie® of other factsurrounding the events

in question that underscore the type of actes©Officer and Directr Defendants had to
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relevant information. First, the Complaint ptealy alleges that caain of the Officer and
Director Defendants could have known aboetfittaudulent scheme based on their personal
history with Gilbertson and Regemd the various transactiotiey executed under Gilbertson’s
direction. Claypool was a personal friend alb@rtson and Reger, who was hired as CEO in
February 2011. The Complaint alleges thabidthertson’s behest, Claypool approved the
issuance of the Junior Notes, which contditiee “additional payment” provision. (Compl.
1 73.) Claypool, and Brady (the company CFRing with Rust, Cownie, and Fellon (board
members since 2011) participaiaccombining the Senior Notesd Junior Notes into a single
class of Consolidated Notes, all of which weubject to the “addibnal payment” provision.
(Compl. 1 75.) They marshaled Dakota Pldimsugh the reverse merger, watched the stock
price rocket to $12 per share, and understbatGilbertson and Reger could exercise the
“additional payment” provision. (Compl. 11 83-96.) Claypool, Brady, Rust, Cownie, and
Fellon were privy to the renegotiation oéttadditional payment” provision, aware that the
payout under this provision had gridallooned to an unsustainalbigure because of Gilbertson
and Reger’s actions. (Compl. 1 97, 107.) Alverde joined the board a few months after the
reverse merger (Compl. 1 55), participated ergnegotiation efforts to reduce the Company’s
debt, much of it held by Gilbeson, against the backdrop of iaternal investigation that
concluded Gilbertson had manipulated @@mpany’s stock. (Compl. {1 97-107.) And
Thornton, who held a variety of positions durlmg tenure, was as General Counsel involved in
the internal investigation and ultimately reviewed the Company’s letter to the SEC reporting
Gilbertson and Reger’s misnduct. (Compl. § 101, 111.)

Second, the revelations unearthed by theriral investigation decisively swing

the element of scienter in Gruber’s favor. Thaéi®n if this Court were to assume that some of
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the Officer and Director Oendants truly had no knowledgé Gilbertson and Reger’s
misconduct during the first twenty days of pultfi@ding or when they re-negotiated the
“additional payment,” they eventually obtathmformation about the stock manipulation
scheme. Crediting the Complaint’s allegasas true, by Jurg013—the period in which
McKenzie confronted Gilbertson and Reger alibatfindings of the internal investigation—the
Officer and Director Defedants presumably had regsd the results of the internal investigation
and knew about the stock maniagtibn scheme. (Compl. § 1068ndeed, the Company provided
this information to the SEC. (Compl.  11Tpupled with their knowledge that Gilbertson and
Reger had concealed their bengfi ownership in the Comps (see e.g., Compl. 11 9, 126), the
Officer and DirectoDefendants “acted with at leastexkless disregard of a known or obvious
duty to disclose when, as alleged, [they] omitted this material information” from the Company’s

disclosures._Indiana Pub. Ret. SysSAIC, Inc., 818 F.3d 85, 96 (2d Cir. 2016).

D. Gilbertson and Reger

i. Rule 10b-5(b) Liability

Gilbertson and Reger both disavow liability under Rule 10b-5(b) principally on
the argument that they never made any materisidepresentations. Relying on the proposition

that Rule 10b-5(b) liability igmited only to the maker of the alleged misstatements, Janus

Capital Grp., Inc. v. First Deriv. Traders, 564 U.S. 135, 142-44 (2011), Reger and Gilbertson
argue that they never signed,poepared, any public stlosures to the invesg public. (Mot. at
22, 28.) Moreover, they contend that because deyot have a duty to disclose, they are not
liable for any material oresions. (Mot. at 23, 29.)

Gilbertson and Reger are corrdwit they never made any of the

misrepresentations alleged in the Complalntleed, Gruber does ngt@ear to dispute this
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point. Rather, his theory @i&bility is one of omission—namely, that Gilbertson and Reger
failed to disclose their ownership and contstbthe Company. As discussed, an “omission is
actionable under the securities laws only wherjdeéendant] is subject ta duty to disclose the

omitted facts.”_In re Time Warner Inc. Sédig., 9 F.3d 259, 267 (2d Cir. 1993). Disclosure is

required “when necessary to make . . . statésn@ade, in light of the circumstances under

which they were made, not misleading.” Matrixitiatives, Inc. v. Siracusano, 563 U.S. 27, 43

(2011);_In re Hi-Crush Partners L.P. Sktitig., 2013 WL 6233561, &t/ (S.D.N.Y. Dec. 2,

2013). The omitted fact must have been materibbtis, there is a “substantial likelihood that
the disclosure of the omitted fact would have been viewed by the reasonable investor as having
significantly altered the ‘total mi of information made available.” Basic, 485 U.S. at 231-32.
The most glaring omission alleged i t@omplaint is that Gilbertson and Reger
exercised substantial controlenDakota Plains. The Complaint depicts a scheme in which
Gilbertson and Reger made virtually every matealecision on the Company’s behalf—they
installed the initial officers and directorsretited the Company to issue substantial debt,
convinced the board to incorpogad coercive “additional payment” term into the Junior Notes,
orchestrated the consolidationtbe Senior Notes and Junior tde, and re-negotiated the terms
of the Consolidated Notes on two occasionsedsence, Gilbertson and Reger dictated the terms
of an indispensable componaitthe fraud—a mechanism by which they could reap a windfall
“additional payment.” Their success in execgtine scheme stemmed from their unchallenged
control. And that control derived principaliyom their ownership oDakota Plains stock and
the rights to a significant percegtaof the Consolidated Notes.
The omission concerning Gilbertson delger’'s ownership interest is actionable

because they had a duty to disclose it. 8aclB(d) of the Securities Exchange Act requires
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“certain disclosures to Hded on a Schedule 13D by a person that acquires an interest in more

than 5% of certain classes of securitieArhida Capital Mgmt. |l, LLC v. Cereberus Capital

Mgmt., L.P., 669 F. Supp. 2d 430, 438 (S.D.N2@09) (citing 15 U.S.C. § 78m(d) and 17
C.F.R. 8 240.13d-101). Gilbertson and Reger'shtibnal failure to disclose beneficial
ownership information when disclosure wapmssly required was . . . both a communicative
and deceptive act: it signaled falsely to investoas there was no such ownership to disclose.”

United States v. Wey, 2017 WA37651, at *8 (S.D.N.Y. Jan. 18, 2017). Both men owned over

10% of the Company during the Class Period but never filed a reportsthigctbeir interest.
(Compl. 1 3, 9, 24, 34, 37, 111, 120, 158.)

Accordingly, Gruber has sufficientpled a claim under Rule 10b-5(b) against
Gilbertson and Reger.

ii. Scheme Liability Under Rules 10b-5(a) and (c)

Claims for scheme liability “hinge[dn the performance of an inherently
deceptive act that is distinct from an gkel misstatement.” SEC v. Kelly, 817 F. Supp. 2d 340,

344 (S.D.N.Y. 2011); In re Smith Barn&yansfer Agent Litig., 884 F. Supp. 2d 152, 161

(S.D.N.Y. 2012). “Defendants musave participated in an ijgtimate, sham or inherently

deceptive transaction where their conduct or halé a purpose and effect of creating a false

appearance.” _SEC v. Wey, 246 F. Supp. 3d 828,(S.D.N.Y. 2017) (citing SEC v. CKB168
Holdings, Ltd., 210 F. Supp. 3d 421, 445 (E.D.N2¥16). To prove scheme liability, Gruber
must show that Gilbertson and Reger “(1) catted a deceptive or manipulative act; (2) in

furtherance of the alleged scheme to defrand; (3) with scienter.” CKB168 Holdings, 246 F.

Supp. 3d at 918.
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Gilbertson and Reger seek to side-sefpeme liability on a number of grounds—
that the alleged misrepresentati@msl omissions are insufficietat confer liability, that they
lack the requisite scienter, and that loss causaioradequately pled. But taking the allegations
of the Complaint as true, none of Gilbertson Regier's arguments are pessive. First, this
Court has already held that the Complauificiently alleges loss causation. Second, the
Complaint is replete with various examptdsGilbertson and Regerdeceptive conduct.
Gilbertson and Reger caused the Company eréheir family members a substantial amount

of shares, which were then tsderred to them—a telltale sigri deceptive conduct._(See

Compl. 11 64, 66, 70.); SEC v. Credit Banxdrtd., 738 F. Supp. 2d 376, 384 (S.D.N.Y. 2010)
(transferring shares through emtermediary is inherently deptve); Smith Barney, 884 F. Supp.
2d at 161 (creation and use of intexdrary entity to conceal idetytiof transaction’s beneficiary
is deceptive). All throughout the scheme, Gilbertson and Reger operated from the shadows,
directing family, friends, and close business assegitt purchase sharasinflated prices, and
used nominee accounts to perpetuate the scheme. (Compl. Y 64-65, 69, 83, 89-90.) They also
awarded sham consulting fees and other forms of remuneration to purchase their co-conspirators’
cooperation in executing the fraud. (Compl. {1 71, 86.)

Finally, Gruber sufficiently allegeGilbertson and Reger’s motive and
opportunity to satisfy the element of scienterhéTanalysis of a defendant’s motive is extremely

contextual.” _In re SLM Corp. Sec. Ldti, 740 F. Supp. 2d 542, 558 (S.D.N.Y. 2010). Gilbertson

and Reger were not formal officers or diggstof the Company, buevertheless exercised
substantial control over the Company and its management. All of their decisions were
exclusively designed to advaniteir self-interest, often to the detriment of the Company’s

financial condition. Though they never disclosed thay held nearly 70% of the Consolidated

30



Notes, Gilbertson and Reger successfully negotiated an “additionaépgywpnovision that
strongly—and perversely—incentivized them to sabgally inflate the gick price in the first
twenty days of trading. Thus, the Comptaadvances the reasomywGilbertson and Reger
“were motivated to inflate [Dakota Plains]esk price”—to cash in on a windfall additional
payment._SLM Corp., 740 F. Supp. 2d at 558 (“[Kéep merger prospects viable, Lord had an
incentive to avoid the possibility that Sallie & share price would fall below the trigger price

in its equity forward contrast”); In re Complete Mgmt. Inc. Sec. Litig., 153 F. Supp. 2d 314,

327-28 (S.D.N.Y. 2001) (“[T]he artifial inflation of a stock pde in order to achieve some
more specific goal may satisfy the pleading request.”); Time Warner, 9 F.3d at 270 (“[l]t is
arguable that the defendants acted in the bislagfthey could somewhat reduce the degree of
dilution by artificially enhancinghe price of the stock.”).

Accordingly, Gruber has sufficiently pletheme liability against Gilbertson and
Reger.
. Section 20(a)

“It is axiomatic that liabilityfor a Section 20(a) violation is derivative of liability

for a Section 10(b) violation.”_Special SituatsFund Il QP, L.P. v. Deloitte Touche Tohmatsu

CPA, Ltd., 33 F. Supp. 3d 401, 437 (S.D.N.Y. 2014). Section 20(a) of the 1934 Exchange Act

provides:

Every person who, directly or irméictly, controls any person liable
under any provision of [the 1934 Acit of any rule or regulation
thereunder shall also be liable jtyynand severally with and to the
same extent as such controlled person to any person to whom such
controlled person is liable, unletise controlling person acted in
good faith and did not directly ordirectly induce tk act or acts
constituting the violatio or cause of action.

15 U.S.C. § 78t(a).
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“To establish a prima facie case of cohperson liability, a plaintiff must show
(1) a primary violation by the controlled pers (2) control of the mmary violator by the
defendant, and (3) that the defendant was, in soa@ningful sense, a culpable participant in the

controlled person’s fraud.”_In re NKobile, Inc. Sec. Litig., 2015 WL 1501461, at *2

(S.D.N.Y. Mar. 27, 2015). “Because fraud ig ao essential element of a § 20(a) claim,
[Plaintiff] need not plead contrah accordance with the particularitequired under Rule 9(b).”

Mclintire v. China Media Express Holdindsc., 927 F. Supp. 2d 105, 122 (S.D.N.Y. 2013).

“However, the heightened pleading standardhiefPSLRA apply with respect to the third-prong
of a § 20(a) claim, which requirggaintiffs to allege facts deomstrating that the defendant was
a culpable participant.”_Matire, 927 F. Supp. 2d at 122.

A. Primary Violation

The first element of a primary violation is satisfied by the Complaint’s allegations
regarding the Company’s materially misleaddhgclosures to thewvesting public. Although
Dakota Plains is not a party to this litigationu@er’s pleading “is suffi@nt if [he] adequately

allege[d] elements of a Section 10(b) clainaiagt [Dakota Plains].”_Youngers v. Virtus Inv.

Trust, 195 F. Supp. 3d 499, 523-24 (S.D.N.Y. 2016)atseIn re MRU Holdings Sec. Litig.,

769 F. Supp. 2d 500, 508 n.7 (S.D.N.Y. 2011) (iglilidual defendants may be found liable
under Section 20(a) as control persons eveneuter (bankrupt) corpatian is not a party, so
long as the Complaint adequatalfeges the elements of a Rdl@b-5 claim.”) (alterations and
citation omitted). Based on this Court’s grs#é of the Section 1Bf claims, Gruber has

satisfied the first element of his Section 20(a) claim.
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B. Control
To establish “control” undeSection 20(a), the Complaimust allege that the
defendant possessed “the poweditect or cause the direction of the management and policies
of a person, whether through thermwuship of voting securities, lmpntract, or otherwise.” SEC

v. First Jersey Sec. Inc., 101 F.3d 1450, 1473 (2d1886). While “boilerplte allegations that

a party controlled another basedadficer or director status aresufficient . . . if that same

officer or director has signdthancial statements containingaterially false or misleading
statements, courts have held that control dlsadinancial statements is sufficiently pled.”
Youngers, 195 F. Supp. 3d at 524. Because the Corhpleeges that the Officer and Director
Defendants signed various annual and quartegprts (See, e.g., Compl. 1 2, 130-164), these
“alone [are] sufficient to allege control persstatus” on them._Youngers, 195 F. Supp. 3d at

526; City of Westland Police & Fire R&ys. v. MetLife, Inc., 928 F. Supp. 2d 705, 721

(S.D.N.Y. 2013) (“Directors andfficers who sign registration statements or other SEC filings
are presumed to control thos@éawdraft those documents.”).

Though Gilbertson and Reger took painavoid leaving aytrace of their
involvement in controlling DakotBlains or its offices and directors, théomplaint lays out a
robust set of allegations detailitigeir requisite contralinder Section 20(a)irst, they relied on
their equity interest to control what was, andswat, disclosed to thavesting public._See First
Jersey, 101 F.3d at 1472—-73 (“power to directmanagement and policies of a person . . .
through ownership of votg securities”).

Second, “[c]ontrol, as used in § 20(equires only some indirect means of
discipline or influence short @fctual direction,” meaning @an “arise not only from stock

ownership, but from other busingstationships, interldang directors, family relationships and
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a myriad of other factors.” Lazzaro v. Manbg&dl F. Supp. 353, 368 (E.D.N.Y. 1988) (citations

omitted); In re AOL, 381 F. Supp. 2d at 234. H&#hertson and Reger tapped into the various
familial relationships and friendships they hadxert control over the Company’s management
and policies—such as issuing debt, implatimg an “additional payment” provision,
subsequently re-negotiating that debt, and dimgrconsulting fees—athe while directing the
Company to misrepresent itsi¢r financial condition and itsnderlying ownership structure to

the market. At this juncture, because Gruipeed only plead facts supporting a reasonable
inference of control,” this Coudoncludes that the element a@introl as to all Defendants is

satisfied® Cromer Fin. Ltd. v. Berger, 137 F. Supp. 2d 452, 484 (S.D.N.Y. 2001).

C. Culpable Participation

“To adequately plead culpable partidipa, Plaintiff[ ]| mustplead at a minimum
particularized facts establishiagcontrolling person’s conscioussbehavior or recklessness in

the sense required by Section 10(b).0yd v. Liechtun, 2013 WL 1195114, at *6 (S.D.N.Y.

Mar. 25, 2013). That is, the standard is “simitathe scienter requirement of Section 10(b), [in
that it] requires plaintiffs to pleadith particularity facts giving se to a strong inference that the
controlling person knew or should have known thatprimary violator, over whom that person

had control, was engaging in fraudulent coridutn re Global Crossing Ltd. Sec. Litig., 2006

WL 1628469, at *11 (S.D.N.Y. June 13 2006).

As previously discussed, the Complairiegés with particdrity the eye-popping
debt resulting from the “additional paymemptovision, the repeated-reegotiations of the
“additional payment” clause, the conclusionawdn from the internal investigation into

suspicious trading activity, aride general awareness that @itison and Reger orchestrated

3 As Gruber notes in his opposition brief, Gilbertson and Reger’s control can also be established through
their control over the Officer and Director Defendants.
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virtually every material decision. Thus, theélégations as to [th®fficer and Director
Defendants’] knowledge of [Dakota Plains’]” waning financiahdition, and “reckless
disregard for the accuracy of fteancial reporting in light of this;mformation, as well as the[ ]
other allegations of scienter asserted” in then@laint, are “sufficienfor pleading purposes to

satisfy the culpable participation testri re Alstom SA, 454 F. Supp. 2d 187, 210 (S.D.N.Y.

2006). Indeed, it is “utterly implausible that senior corporate officers . . . would not have been
aware of the [purposes underlying the addiél payment], whichugygested that public

statements” regarding the nature and extéttie Company’s liability were inaccurate.

Sgalambo v. McKenzie, 739 Fufp. 2d 453, 486 (S.D.N.Y. 2010).

Additionally, Gilbertson and Reger are culpable participants in the primary
violation by virtue of their rolén executing the scheme. In esse, they caused Dakota Plains
to issue its debt, merge with MCT, and condsarue financial ondition, operations, and
ownership structure from the public. Theyrevéin some meaningful sense a culpable
participant in the fraud perpetrated by the corgbfperson,” and their aotis give rise to more
than the minimal “inference of conduct approaghiecklessness that is strong and cogent in

light of other explanations.Elbit Sys., Ltd. v. Credit Suisse Grp., 917 F. Supp. 2d 217, 229

(S.D.N.Y. 2013); First Jersey, 101 F.3d at 1473 (president, CEO, and sole shareholder of primary
violator liable under 8§ 20(a) where he exerdifesands-on management” and “orchestrat[ed] the

Firm’s unlawful acts”); CAMOFI Master LD v. Riptide Worldwide, Inc., 2012 WL 6766767, at

*11 (S.D.N.Y. Dec. 17, 2012).
IV.  Section 20A
To establish a violation @ection 20A, a plaintiff must “(1) plead a predicate

insider trading violation of thExchange Act, and (2) allege sufficient facts showing that the
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defendant traded the security at issue contempotety with the plaintiff.”_In re Take-Two

Interactive Sec. Litig., 551 F. Supp. 2d 247, 88D.N.Y. 2008) (internal quotation marks and

citations omitted). Gilbertson principally dispstthat he was in geession of material, non-
public information at the time he sold his stock.

As an initial matter, Gilbertson’s sugsfion that the Complaint does not allege
his status as a Company insitkeflawed. (Mot. at 34.) Giber makes no such concession.
Rather, it is clear from the Complaint thatl@rtson was the quintessel insider who made

every material decision for the Compamgavas privy to a wide range of nonpublic

information. _Levy v. Southbrook Int'l Invs., df, 263 F.3d 10, 16 (2d Cir. 2001) (determining
insider based on beneficial ownleifs interest). That he faikto disclose his beneficial
ownership is of no consequence. In fact, the disavoihis insider statusas a critical part of
perpetuating the fraud, and Gilbertson shawdtnow benefit from that for purposes of
evaluating the Section 20A claim.

The first element of the claim is satisfiedder the traditional theory of insider
trading liability, which arises when a corporate insider violates Section 10(b) and Rule 10b-5 if
he “trades in the sectigs of his corporation othe basis of materiahonpublic information.”

United States v. Hagan, 521 U.S. 642, 651-51 (19B&ye, Gilbertson possessed “power over

corporate affairs associated with significaniggownership,” which in turn “implicate[d]
access to inside information and the potefitdainsider trading.”_Levy, 263 F.3d at 16. The
insider trades at issue here occurred fiorember 2012 until the end of the Class Period,
during which time Gilbertson enterénto over 500 transactiomsvolving Dakota Plains stock
and received nearly $16 million in profitCompl. 11 99, 193.) Gilbertson possessed

nonpublic, material information—his covert stafissan insider who had amassed a substantial
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equity and debt position in the Companygddhe primary reason for the existence and
subsequent re-negotiation of the Consolid&tetes. Gilbertson also knew that concealing his
ownership and the stock manipulation scheme weyeactors in proppig up the value of the
Company’s stock. Thus, before any of thirmation was disclosed, Gilbertson proceeded to
trade on it, reaping a significant margin betweendtill-inflated and true values of the stock.
Gilbertson contends that thesets were immaterial, but as ti@®urt previously concluded, the
issue of materiality is better determined on sarympudgment. And inray event, the Complaint
sufficiently alleges why this information woulldhve altered the total mix of information on
which investors relied._(See Compl. {1 26, 111.)

The second element involves conparaneousness among Gilbertson and
Gruber’s trades. Gruber alleges that his 68 purchases—between February 2013 and December
2014—were made within the broader time petiwat Gilbertson profited from his 500
transactions. (Compl. 11 99, 193.) Gilberts@ueas that because Gruber does not allege the
timing or the size of Gilbertson’s “stock salegére unusual relative tas historical trading
practices, Gruber fails to satidtye contemporaneous element. ofivat 34 n.11.) But this Court
fails to see how the timing and size of stock salizgters that are more relevant to the scienter
inquiry—have any bearing on whether Gruber miaiderades “within a reasonable period of

time” of Gilbertson’s own transactions. Takeo Interactive, 551 F. Supp. 2d at 311 n.51.

The more important issue for this Court is whether the Complaint pleads, with

particularity, that Gruber’s trades wem@ntemporaneous with Gilbertson’s stock séléhe

4 Courts in the Second Circuit have gravitated toward imposing the heighteadaplrequirements of

Rule 9(b) on Section 20A claims. In re Openwave Ses. Litig., 528 F. Supp. 2d 236, 255 & n.10. (S.D.N.Y.

2007);_ Sawant v. Ramsey, 570 F. Supp. 2d 336, 346 (D. Conn. 2008). Despite thisvgemgetiaere is scant

authority in the Second Circuit on how specific the allegations must be to sufficiently plead the contemporaneous
requirement. Other courts, however, have required specific dates pertaining to a defendant’s stock sales and
corresponding allegations of a plaintiff's stock purchases on or around those_dageBednNat'l| Mortg. Ass’'n

Sec., Derivative & ERISA Litig., 503 F. Supp. 2d, 25 (D.D.C. 2007) (“Plaintiffs must plead this
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Complaint borrows an allegation from the SEC’s complaint noting that Gilbertson began trading
his stock in November 2012, thoughsitunclear when he ceasedisg his stock. Gruber then
offers the near two-year time frame fronbReary 2013 to December 2014 in which he made 68
separate purchases to establish contemporaniityGilbertson’s trading in a more expansive
period—November 2012 to August 2016—inviting t@isurt to infer that some of Gruber’s
purchases must have coincided with Gilberts@ales. (Compl. § 193Gruber burnishes his
allegations by attaching a spreadsheet outlining his 68 purchases and providing details like
transaction dates, quantity ofashs, and trade amounts. (Cecate of Plaintiff, ECF No. 96-1.)
Under ordinary circumstances, a ptédf must allege the dates on which a
defendant sold his stock to establish thatdwies’ trades occurred contemporaneously. But
here, Gruber asserts that “[b]ecause Gilbertsomisitheneficial ownership of more than 11% of
Dakota Plains stock by using various nominee acsguné cannot “determine the exact dates of
Gilbertson’s insider sales,” untile receives discovery. (Compl. § 194.) Without more, this
Court finds that Gruber’s allegans fall short of Rule 9(b)’keightened standard. That
Gilbertson engaged in 500 tran8ans does not mean every one of them involved a sale of
stock. In fact, the Complaint acknowledges thatibset of Gilbertsostransactions involved
purchases of stock, thereby minimizing the unigastransactions iwhich Gruber’s purchases
could have occurred contemporaneously with &tkon’s sales. (Compl. T 99 (Gilbertson made

“over 500 transactions, both purchases and salBskota Plains stock . . .”).) Moreover,

contemporaneous transaction component with specificity.”); Basile v. Valeant Pharm. Int’l, ItscVWWR0A352005,
at *4 (C.D. Cal. 2015) (“Contemporaneous trading is a circumstance constituting fraud and phested with
particularity under Fed. R. Civ. P. 9(b).”); Neubronneitken, 6 F.3d 666, 671 (9th Cir. 1993) (holding that Rule
9(b)’s purpose is “to prevent the filing of a complaint as a pretext for the discoverymafwmkvrongs” and finding
the Section 20A insufficientlpled because it lacked “facts [such] astthees, dates, places” or “allegations on
information and belief . . . [to] state the factual basis ferihlief”); In re AST Researchec. Litig., 887 F. Supp.
231, 236 (C.D. Cal. 1995) (“Amorphous allegations that individuals sold stock on unspecified insitatiofor

and on unspecified dates, which may or may not have been contemporaneous with plaidéffstivanot state a
claim under Section 20A.") (emphasis added).
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though Gilbertson may have concealed his ownprshstock, the Compiat at least alleges
some of the individuals who held stock for benefit. (Compl. 1 35 (Gilbertson “held over 1.1
million shares in his minor child’s name, noraily under the control of two custodians, his
father and his sister . . . [and] held otkkares via the Total P& Foundation”); 64 (Weldon
Gilbertson’s transfer of stock to Gilbertson, somhevhich was sent to Jessica Gilbertson). The
Complaint, however, makes no attempt to allixge: sales by these pad between February
2013 and December 2014 occurred contempaonasig with Gruber’s purchases.

This Court appreciates Gruber’s positibat because Gilbertson used various
nominee accounts to sell his stocksitifficult to identify his sals, let alone discern the exact
dates of his sales. Notwithstanding that impesht, however, an allegation that Gruber traded
within a four-year time period deeot, viewed in the light mo&vorable to Gruber, support a
reasonable inference that his stock sales were contemporaneous with Gruber’s purchases. See

Edward J. Goodman Life Income Trust v. Jabil Circuit, Inc., 560 F. Supp. 2d 1221, 1245-46

(M.D. Fla. 2008) (dismissed claim based on alliegs that individual dendants “sold shares
on unspecified days”). There must be enoughfattual basis—even if it is on information and
belief—from which this Court can infer thdtased on the Secondr€iit’'s non-retrictive
definition of contemporaneousne&auber’s trades coincideditiv Gilbertson’s sales. See
Sawant, 570 F. Supp. 2d at 347 (defendant’s salesred on July 12 and July 18 during a ten-

day period from July 12 to July 22 in which pitdf purchased stock); Take-Two Interactive,

551 F. Supp. 2d at 311 n.51 (five days is a restslerperiod for contemporaneousness, but not
necessarily the outer litrof reasonableness).

Accordingly, Gilbertson’s motion to disss the Section 20A claim is granted.
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CONCLUSION

For the foregoing reasons, Defendants amoto dismiss is granted with respect to
the Section 20A Claim, and denied with reggedhe Section 10(b) and Rule 10b—5 and Section
20(a) claims. The parties are directed to submit a proposed joint case management schedule for
this Court’s review and approvad later than March 30, 2018. Tmat end, this Court lifts the
discovery stay previously imposed under th&€R&. The Clerk of Court is directed to
terminate the motion pending at ECF No. 101.

Dated: March 20, 2018 SO ORDERED:
New York, New York '

WILLIAM H. PAULEY III ¢
U.S.D.J.
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