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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SHAWN TOMPKINS

Plaintiff,
16-CV-9920(JPO)
_V_
OPINION AND ORDER

METRO-NORTH COMMUTER
RAILROAD,
Defendant.

J. PAUL OETKEN, District Judge:

Plaintiff Shawn Tompkin®rings this action alleginthat Defendant Metrdlorth
Commuter Railroad‘Metro-North” or “the railroad) violated the whistleblower provisions of
the Federal Railroad Safety Act (“FRSA”), 49 U.S.C § 20109, by suspending hataliation
for his protected activitiesf reportingand refusing to work in unsafe working conditions.
Tompkins also brings a alwconspiracy claim against the railroad faving conspired to
retaliate against hinm violation ofthe FRSA Metro-North moves for summary judgmeniEor
the reasons that follow, timeotion isgranted.

l. Background

The following facts are drawn from the parties’ Rule 56.1 statements. Tdepia
subject to genuine dispute unless otherwise noted.

A. The Parties

Metro-North Commuter Railroadperates commuter railroad servitkatservedNew
York and Connecticut, anti¢ railroadoperatesn all but the mosinclement weather(Dkt. No.
38118-9.) Shawn Tompkins has besamemploye®f Metro-North since 1988. (Dkt. No. 38
1 1.) Snce at least 198%e has servkthe railroadn the capacity ofcarman’ (Dkt. No. 38

1 3.) A carman’sprimary responsibility is to perform mechanical worktrains. (Dkt. No. 381
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4.) While the parties dispute the extent to whi@dmpkins’ specific position requires him to
conduct hisvork outside (Dkt. No. 3% 5; Dkt. No. 37-8116-7), the parties doot genuinely
dispute thathe railroad expects carmench as Tompkins to appear at work and perform their
requisite duties in aliveatherconditions. (Dkt. No. 3§ 9;see also Dkt. No. 374 (“Plaintiff's
Deposition”) at 107:22—-108:8 At the time he filed sujtTompkins continued to be employed
with the railroad as a carmai(iDkt. No. 38 | 6; Dkt. No. 42 § 153.)

Prior tothe 2014 incidentat issue in this cas@ompkins hadh history of raising safety
complaintsregarding conditionat his work site, the Croton Harmaail yard which held
monthly safety meetings(See generally Dkt. No. 38 1 11-31.Jor examplein 2012
Tompkins voiced concerns to his supervisors regardingribafe user overexertion o€ertain
lift equipment (Dkt. No. 38 [ 12, 18.)n response to each of these complaints, Miiwah
eitherpurchased or built new equipment with the capacisafely performall necessary
functions. (Dkt. No. 38 11 16, 19Also, as early as 201TTompkins alerted the railroad to the
accumulation of pigeon feces near workers’ lockers, in response to which thelragtablished
a cleaning schedule and hired an outside contractor. (Dkt. No. 38 1 21, 23; Dkt. No. 42 { 165.)
Finally, at variousinidentified times dating back at leas®fil 2, Tompkinsaised complaints
regardingthe presencef water near higivoltagewires andthe accumulation of debris in work
pits atthe shop at the Croton Harmon rail yazdncerns the railroad determined were
adequately addressed byisting railroad policies. (Dkt. No. 38 {1 2529

Tompkins was nevdprmally disciplined following higeportingof these safety
concerns In fact, Tompkins had never been subject to any discig@tredlin his26 years with
the railroad until th014 incidentst issue in this casgDkt. No. 42  155.However,

Tompkins does describe a number of informal “personal retaliatory actionsdiimes ¢lis



supervisors directed at him in responseisgpersistent safety complaintéDkt. No. 38 1 31—
40.) For example Tompkins points tohe forced removal of &levision unit from his locker, his
delayed receipt gbay for preapproved vacation days, and a banimrdriving his personal
vehiclearound the Croton Harmon sasindicative of his supervisors’ dissatisfaction with his
history of reporting safety concerns to the railrodd.; ee also Dkt. No. 4211181-84.)

B. The Disciplinary Incidents

Tompkins’ claims against Metsdorth stem fromtwo 2014incidents that led to the
railroad taking disciplinary action against him

1. The January 18, 2014 Incident and Subsequent Disciplinary
Proceedings

Tompkins was supposed to work a 4:00 p.m. to 12:00 a.m. shift at the Croton Harmon
siteon the night of January 18, 2014. (Dkt. No. 38 1 41.) The week leading up to January 18,
2014 had been a snowy oieit because the railroad’s trains were operathggrailroad
required all employees to report to work and perform their assigned dutissa®n that date.
(Dkt. No. 38 11 43—44.)t Is normal practice for the railroad salt, plow,and cleaall roads and
walkways atCroton Harmon, and Tompkins does not present any evidence to counter the
railroad’s assertion thatlitad done so prior to the night of January 18, 2014, but he does dispute
the extent to whiclthe site’sroads and walkway®mainedcy whenhis 4:00 p.m. shift began
that night. [d.) Tompkinstraveledto the Croton Harmon site fdnis shift viahis personal
vehicle, which he parked in the empda&yparking lot, and he walked the approximately fe28
from hisvehicle to his normal worlocation Building 4 at the Croton Harmon sitehere he
arrived on schedule. (Dkt. No. 38 § 41; Dkt. No. 42 § 154; Dkt. N&. $78-9.)

At some point midway through Tompkins’ shiieneal ForemarGreg Lewis instructed

Tompkins and two of his fellowarmen, Mchael Miller and Henry Stubing, g to another



locationat the Croton Harmon site, tf/heel True.” (Dkt. No. 38  47; Dkt. No. 42 11 194,
196; Dkt. No. 37-8 1 14.Yhe Wheel True is a wheel shop approximately Hopegrters of a
mile from Building 4. (Dkt. No. 42 1 197-98.) The railroad requires carmen to work at the
Wheel True at least three times per week (Dkt. No. 38 § 50), and Tompkins attestshthdt
himself walked to the Wheel True hundreds of times prior to the night of January 18, 2014.
(Dkt. No. 42 1 210.)There arenultiple ways to wallbetweerBuilding 4 and the Wheel True,
some of whichare partiallyindoors. (Dkt. No. 38 § 48.) In addition to walkiegrmen can
travel to and from the Wheel True via personal vehicle or via the railroad’s comgacig ve
(Dkt. No. 38 1 51Plaintiff's Depositionat 30:14-31:25

Upon being told to go to the Wheel True, Stubing went to retrieve the compaalg\eh
transport himself and his fellow carmen, but he discovered that the company wetsdet of
service. (Dkt. No. 42 {1 201.) Stubing and Tompkins then wdrdreman_ewis’ office to
inform him that the company vehicle was unavailadhel to regest alternative transportation to
the Wheel True (Dkt. No. 38  56; Dkt. No. 42 1 202.) Lewis instructed the carmen to walk to
the Wheel True. (Dkt. No. 42 1 203.) Tompkins refused to do so, citing the cold weather and
icy conditions on Croton Harmon’s walkways. (Dkt. No. 38 { 58; Dkt. No. 42  208.)

In response to Tompkins’ concerns, Foreman Lewis went to speak to his Gelusval
Foreman Frank Palmietto. (Dkt. No. 38 1 59.) The foreragreed to conta¢heir supervisor,
Superintendent Arinda Vasquez, who instructed the foremen that if they believeceihcadg
to do so, they shouldrder the carmen to walk to the Wheel True after giving them a safety
briefing. (Dkt. No. 38 { 64.The foremen determined it was safe enough to watkitzen

paged the carmen backtteeir office—where they were joined by another foreman, Brian



Mahoney—andgaindirectedthem to walk to the Wheel True. (Dkt. No. 38 1 65—67; Dkt. No.
42 9 220.)

The other two carmepresentMiller and Stubing, bothgreed towalk to the Wheel True
(Dkt. No. 38 11 68—6Dkt. No. 42 1 215), but Tompkins again refused. (Dkt. No. 38 { 70.)
Tompkins warnedMiller and Stubing that their agreeing to walk might lead to theiing forced
to walk to the Wheel True “all the time.” (Dkt. No. 38 { 72; Dkt. No83F727)' Foreman
Lewis, on the instructions of Superintendent Vasquez, ordered Tompkins “out of séwice”
refusingto walk, and Tompkins swiped owndng his shift. (Dkt. No38 {1 7374; Dkt. No. 42
19 226-227.)

Foreman Lewishen gave Miller and Stubing a “Job Safety Briefing” on how to walk
safely in winter conditions. (Dkt. No. 38 § 76&}fubing and Miller ultimately drove to the
Wheel True in Miller’s personal vehicle. (Dkt. No. 38 § 770rdman Palmietto walked to the
Wheel True, where he met Stubing and Miller. (Dkt. No. 38 § 78.) All three men returned to
Building 4 fromthe Wheel True in Miller’s car(Dkt. No. 38 { 79.) The parties do not dispute
thatthe merarrived back at Buildig 4 safely, but the parties do dispute whether the men slipped
at all while travelingo and from the Wheel TruéDkt. No. 4211 229-30.)

Following this incident, Tompkins was held aitservice bySuperintendent Vasquez
pending an investigation into his refusal to walk to the Wheel True. (Dkt. No. 38 11 82, 107.)
The railroad’s investigation consisted of obtaimmgften statements frormefive other

witnesses to the incident (carmen Miller and Stubing,FrovdmeriPalmietto, Lewisand

! Tompkinstestifies thahe told his coworkers that they would be asked to waikier
such unsafe conditions all the time” if they agreed to walk that niglseée Dkt. No. 37-8 § 27
(emphasis adde})although no other witness to the events of January 18, 2014 recalls Tompkins
using the word “safe” during the exchange. (Dkt. No 38  83.)



Mahoney, all of whom reported the incident as having occurred substantially as recounted
above. (Dkt. No. 38 11 83—-88.) Following the close of the investigation, the railroad charged
Tompkins with insubordination and failure to perform assigned duties. (Dkt. No. 38 § 106.) The
railroad held a prérial meeting with Tompkingn January 27, 2014vhere he rejected the
railroad’s offered term of a suspension and opted to contest the charges in a digdipkniag.
(Dkt. No. 38 1 108.) At that time, Tompkins was reinstated to service pending the outcome of
the disciplinary hearing. (Dkt. No. 38 1 109.) Tompkins’ disciplinary hearing wedohel
February 18, 2018. (Dkt. No. 38 1 1£0Jhe railroad assessed Tompkins witkeraday actual
suspension and twentlaydeferredsuspension, which on appeal was reduced to an @ayht-
time-served suspension. (Dkt. No. 38 {1 119-12ZMh arbitration panel upheld Tompkins’
eightday suspension. (Dkt. No. 38 § 121.)

2. The February 16, 2014 Incident and Subsequent Disdipary
Proceedings

On February 16, 2014, two days prior to his February 18, 2014 disciplinary hearing,

Tompkins approache@oremanFrank Palmietto in the Building 4 lunchroom. (Dkt. No. 38

2 Tompkins and the railroad do not genuinely dispute that Tompkins’ disciplinary hearing
was conducted in complianeeth his union’scollectivebargaining agreementith the railroad
but Tompkins challenges the overall fairness of the hearing procedures sehathgndement
guestioning whether those proceduaiesin fact “fair and impartial.” $ee, e.g., Dkt. No. 38
1195, 97-102, 112.)Whatever the merits of the specific hearing procedures concededly
bargained for by his union and complied with by the radrdhey are immaterial to this case
becausehose preexisting procedures cannot be attributedyeetaliatory animus against
Tompkins on the part of the railroad. Tompkatso avers that theearing officer’s specific
conduct in his case otherwise deviated from normal protocol, but he bases that contention
entirely on his owrtestimonyas to the naturef those protocols. Sge, e.g., Dkt. No. 38 1 98.)
Given that Tompkins concedes he haderperience with the railroad’s disciplinary processes at
all prior to the January 2014 incidehts testimonyas to the railroad’s disciplinary protocols
lacks foundationis contradicted by albther evidence in the record on that point, and ihus
insufficient to create a genuine dispute of fact. (Dkt. No. 42 1 155s&84d so Dkt. No. 31-
18 at 51-52; Dkt. No. 31-19 at)2



11 122-23 Tompkins asked to speak with Palmietto regarding the upcoming hearing, and
Palmietto agreetb do so. (Dkt. No. 38 1 123, 125.) While the parties dispute the precise

nature of the subsequent exchange between Palmietto and Tompkins, the partiestagree tha
Tompkins questioned Palmietto as to the substance of his report of the January 18, 2014 incident
and apparent discrepancies between Palmietto’s account and other witeessrgtat (Dkt. No.

38 1 126.)Palmiettofelt threatened by Tompkins’ conduct during the exchange, and heéegpor

the exchange to Superintendent Vasquez. (Dkt. No. 38 {1 131-132.) Tompkins denies having
threatened Palmiettbut heconcedes that Palmietto seemed “rattlegtheir conversation,

which Tompkinsattributes to Palmietto’saving learneaf the apparent discrepanciastween

his written statemerand other witness statemeni$d.)

SuperintendntVasquezs investigation intahe lunchroom incident consistedlely of
aninterviewwith Palmietto (Dkt. No. 38 L33.) Following Tompkins’ February 18, 2014
hearingregarding th&Vheel True incidentSuperintended Vaquez initiated new chaagesrst
Tompkins on behalf of the railroad in connection with the lunchroom incident, charging
Tompkins with “conduct unbecoming a Metro-North employee and disregard of the company’s
interests.” Dkt. No. 38 { 135.) Tompkins was again taken out of service pending the outcome
of this new set o€hargesand he refused the railroad’s offered term of suspension and opted to
contest the charges in a disciplinary hearing. (Dkt. No. 38 § 136.) Following a March 4, 2014
disciplinaryhearing, the railroad assessed Tompkins withemty-day actuakuspension and
thirty-dayrecordedsuspension. (Dkt. No. 38 1 137, 145.) On appeal, the suspension was
reduced to ten days of time served, and an arbitration panel subsequently overturned all

discipline and awarded Tompkins back pay. (Dkt. No. 38 1 146-47.)



As of thetime Metro-Northfiled its motion for summary judgmeit February 2018,
Tompkinswasworking with the railroadn the same position and with the same duties and shift
ashe had been prior to the incidents at issue in this case. (Dkt. No. 38 1 148.) Tompkins has not
been subject to any further discipline by the railreiade these incidentdld.)

Il. Legal Standard

Summary judgmenis appropriate whetthere is no genuine dispute as to any material
fact and the movant is entitled to judgment as a mattaw.” Fed. R. Civ. P. 58). A factis
material if it“might affect the outcome of the suit under the governing ladnderson v.

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A dispute of f@afjenuinevhenever,

considering the record as a whole, a rational jury could find in favor of the non-moving party
Ricci v. DeStefano, 557 U.S. 557, 586 (2009) (citiddatsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586-87 (1986)).

In reviewinga motion for summary judgment, a court must conglieevidence “in the
light most favorable to the naneoving party and draw all reasonable inferences in its favor.”
Allen v. Coughlin, 64 F.3d 77, 79 (2d Cir. 1995). “It is well established that ‘[c]redibility
assessments, choices betweeanflicting versions of the events, and the weighing of evidence
are matters for the jury, not for the court on a motion for summary judgmeuty v. City of
Syracuse, 316 F.3d 324, 333 (2d Cir. 200@)teration in original{quotingFischl v. Armitage,

128 F.3d 50, 55 (2d Cir. 1997)).

II. Discussion
A. Tompkins’ FRSA Claims (Counts | and II)

TheFRSAprovides a privateaght of action to railroad employees “discharge[d],
demotel[d], suspend[ed], reprimand[ed], or in any other way discriminate[ajsagaifor (A)

reporting, in good faith, a hazardous safety or security condition; [or] (B)mgftswork when



confronted by a hazardous safety or security condition relatée fwerformance of the
employees duties’ 49 U.S.C § 2010®)(1), seealsoid. § 20109d)(3) (creating an employee’s
private right of action).

Courts evaluate FRSA retaliation claims underthelenshifting testset out in the
WendellH. Ford Aviation Investment and Reform Act for the 21st Century, 49 U.S.C.
§ 42121(b{2)(B). See49 U.S.C. § 20109(d)(RA)(i); see also Hernandez v. Metro-North
Commuter RR., 74 F. Supp. 3d 576, 579 n.1 (S.D.N.Y. 2015). To prevail under this standard, a
FRSA plaintiff must first make a prima facie showing by a preponderanbe el/tdencetha
(1) [the plaintiff] engaged in protected activity; (2) the employer knew thatdlaintiff]
engaged in the protected activity; (3) [the plaintiff] suffered an unfavoratdempel action; and
(4) the protected activity was a contributing factor in the unfavorable actiterriandez, 74 F.
Supp. 3d at 57galterations in originaljquotingBechtel v. Admin. Review Bd., 710 F.3d 443,
447 (2d Cir. 2013)).“If the plaintiff satisfies all of the requirementen the burden shifts to
the employer to demonstrate by clear and convincing evidence that the enm@aighave
taken the same personnel action in the absence of the protected dctivatkhart v. Long
Island R.R. Co., 266 F. Supp. 3d 659, 663 (S.D.N.Y. 2017) (quo@ograd v. CSX Transp.,
Inc., 824 F.3d 103, 107 (4th Cir. 20)6appeal filed No. 17-2725 (2d Cir. Aug. 31, 2017).

Tompkins brings two FBA claims against Metrdlorth: Count | which is premised on
the disciplinary proceedings relating to the January 18, 2014 Wheel True incidertigDkt
1170-74), and Count II, which is premised on the February 16, 2014 lunchroom incident. (Dkt.
No. 1 91 75-79.) TompkirdaimsthatMetro-North unlawfully retaliated against hinm both

instancedy disciplining him for his protected conductrefusingto walk to the Wheel True in



unsafe conditions or, alternativefgy bringingthose unsafe conditions to the attention of the
foremen on duty ithe first place The railroad moves for summary judgment as to both counts.

1. Tompkins’ Refusal to Walk to the Wheel True

Metro-North moves for summary judgment with respect to Tompkins’ allegation that his
January 18, 2014 refusal to walk to the Wheel True was protected under the FRSA. (Dkt. No. 36
at 12-15.) In order to defeat summary judgment and establish that his refusal to work was
“protected,” Tompkins must show that “a reasonable individual in the circumstiaeces
confronting [him] would conclude thé&) the hazardous condition present[ed] an imminent
danger of death or serious injury; &yl the urgency of the situation d[id] not allow sufficient
time to eliminate the danger without such refus&e 49 U.S.C. § 20109(b)(2)in evaluating
the objective reasonableness of a FRSA plaintiffsduct, courts assume the perspective of one
with “the knowledge available to a reasonable person in the same factual circumstémdes wi
same training and experience as the aggrievedoges” Hernandez, 74 F. Supp. 3d at 580
(quotingNielsen v. AECOM Tech. Corp., 762 F.3d 214, 221 (2d Cir. 2014)). Whemé&intiff
has failed to satisfy the reasonable belief factor required to establish aqut@etwtity under
the FRSA[a] defendat’s motion for summary judgment should be graritdd.

The record before the Court on summary judgneeregplete witH'reasonable persfsi
in the same factual circumstan¢asd] with thesame training and experience as” Tompkins
concludingthatone could safely walk from Building 4 to the Wheel True on the night of January
18, 2014.1d. (quotingNielsen, 762F.3d at22]). In fact,other than Tompkins, every individual
cited in the record to have evaluated the situation on the night of January 18, 2014, including at
least four other Metrdlorth employees present that night, two Metro-North hearing officers, and

an arbitration paneéll agreed that walking to the Wheel True that night was nsdifen

10



The record includes thtestimonyof four railroad employeepresent for the incident
involving Tompkins regarding the walking conditions around the Croton Harmon slisnaary
18, 2014, andall four eitheragreel to or did themselvesctually walkfrom Building 4 to the
Wheel True The two MetreNorth foremen supervising Tompkins that night evaluated the
weather conditions and decided that the carmen could safely walk from Buildinged\vitheel
True prior toaskingthe carmen to do so; indeed, one of éhfmgsenenhimself walked to the
Wheel Truefrom Building 4 immediately following Tompkins’ refusal. (Dkt. No. 38 11 64, 67,
78.)* And the two other carmen working the same shift as Tomgiswwillingly agreed to
walk to the Wheel True just prior to Tompkins’ refusal. (Dkt. No. 38 {1 68—69.)

Moreover, the reasonablenessi®sendividuals’ assessmentsas therreviewedand
affirmedby two other Metro-North employees and an arbitrapianelas part of Tompkins’
disciplinary process(Dkt. No. 38 1 119-121; Dkt. No. 31-24 at 1-4.) Onihade Metro
North employeesoncluded that[b] ased on th§railroads] substantial evidence, [Tompkins’]
defense contending the presente@nsafe weather conditions lacks merit.” (Dkt. No. 31-24 at
3.) And the arbitration paneleviewing the same evidennew before the Court on summary
judgment, foundhatthe “evidence does not suggest there was any safety risk involved in
complying with [the foremen’sjnstructions,” concludinghat “the record suppor{$/etro-
North’s] contention that the pathway was safe. . . . While [Tompkins]ataws a safety

concern, the record simply does not support his contention.” (Dkt. N2b 316-7.)

3 The arbitration panel reviewing Tompkins’ disciplinary appeal alsoaete a third
foreman who was present for thenwary 18, 2014 incidenwho appears to have agreed with his
two colleagues’ “determination that the walking conditions to the&Vhrue were suitable and
safe” (Dkt. No. 31-25 at 3.)

11



Tompkins rebuts the conclusions of all of these parties withgetigralized allegeins
that the walkways @he Croton Harmon site remained icy and thaetih@loyeegjuoted above
hadthemselveslippedonicethe night of January 18, 2014. (Dkt. No. 38 {1 78—Bab
Tompkins’ ownsubjectiveassessment dfie danger of theiness of his worksite’s pathways,
supported by no evidence other than his own testimongamdadictedy all others present at
the scenandall others to havsince reviewed the events of that eveningludingsome of the
sameemployees he describas having slipped outsitlee Wheel Truesee, e.g., Dkt. No. 34
1 3),is insufficient to create a genuine dispute of material fact with respect to tlotiabje
reasonableness of his refusal to wollccordingly, to the extent Tompkins’ FRSretaliatian
claims are premised dns refusal to workthe Court concludes that the evidence produced by
Tompkinsis insufficient“to satisfy the reasonable belief factor required to establish a protected
activity under the FRSA, and/ffetro-North’s] motion for summary judgment should be granted.”
Hernandez, 74 F. Supp. 3d at 580.

2. Whether Tompkins’ Safety Complaints were Contributing Factorsto
any Unfavorable RersonnelAction

Though Tompkins’ refusal to walk to the Wheel True was not a protected activity under
theFRSA, Tompkins might still be able to maintain FRSA claims against Metmah if the
railroadretaliated against him fahe undisputedly protected activity ‘@&porfing] the unsafe
walking conditions and afikg] for means of transportation to’@Wheel True (Dkt. No. 1 1

71, 76.) e railroad movetor summary judgment with respect to whetfiempkins has

4 Even if Tompkins could establish tretlangesufficient to satisfy FRSA 49 U.S.C.
§20109(b)(2)(B)(i)existed, theCourt also notes that the othteto carmen were able to
“eliminate the dangerih accordance with 49 U.S.C. § 20109(b)(2)(B)y)drivinga personal
vehicle to the Wheel Trug(Dkt. No. 38 § 77.) Tompkinsoncedes that h#id notrequest
permission to drive to the Wheel True and thereby eliminate the danger pose#ibyg,wa
though the parties do dispute Tompkins’ reasons for not doing so. (Dkt. No. 38 { 75.)

12



produced sufficient evidence to allow a reasonable jury to conclude that Tongaety
complaintsregarding the icy conditions at the Croton Harmon siéparate and apart frdms
refusal to walk, were “contributing factors” to the two suspensions forming tee ba€ounts |
and Il (Dkt. No. 36 at 15-18, 21-23.)

To establish a contributing fact@ FRSA plaintiffmust produce evidence identifying
“intentional retaliation prompted by the employee engaging in protectedyattividckhart, 266
F. Supp. 3at 663 (quotingkuduk v. BNSF Ry. Co., 768 F.3d 786, 791 (8th Cir. 2014))he
“contributing factor” need not be the sole factor influencing the adverse emghbyction, and
establishing a contributing factor does not require a showing of retalratiiye. Araujo v.

N.J. Transit Rail Ops., Inc., 708 F.3d 152, 158 (3d Cir. 2013ut courts considering FRSA

claims haveneld that “more than a temporal connection between the protected conduct and the
adverse employment action is required to present a genuine factual issueatioretaKuduk,

768 F.3d at 792 (internal quotation marks omitted). “In consid@twegontributingfactor]

elenment, [courts] must take into account the evidence of the employer’s nonreyalegsons.”
Gunderson v. BNSF Ry. Co., 850 F.3d 962, 969 (8th Cir. 2017) (internal quotation marks
omitted).

In Gunderson, the Eight Circuit upheld a district coursammary judgment dismissal of
anFRSA retaliation clainbbased orthe plaintiff's failure toproduce sufficient evidence to
establish the “contributing factor” element of his prima facie burdérat 970. The defendant
railroad had discharged the employgdter heharassedavitnessesnvolved in an ongoing and
unrelatedailroad disciplinary proceedindd. at964—66. The discharged employee then
brought a FRSA action against the railroalteging“that hisdischarge was unlawful retaliation

for his repeated complaints about safety problems” at the railtdadt 967. In affirming the

13



district court’sgrant of summary judgment, the Eighth Cira@mphasizedfive highly relevant
facts™

First, the disciplinary investigations that led to [plaintiff's]
discharge were completely unrelated to his protected activity
Second, plaintiff's] prior safetyrelated activities were remote in
time and disconnected from the disciplinary proceedings by an
intervening event that independently justified adverse disciplinary
action . . . Third, plaintiff] was discharged after disciplinary
hearings atvhich he was represented by union counsel, and the
decisions to discharge were upheldtne railroad]internally and
by gn] . . . arbitration panel. Fourtthe merits of the discharge
were again reviewed in a sday hearing before a [Department of
Labor administrative law judge] . . Fifth, the decision to
discharge was made by [a railradiglision managerafter
consulting with his supervisors and wjthilroad] human relations
officers, not by . . the lowerlevel supervisorfplaintiff] accuse

of safetyrelated bias.

Id. at 969 (internal quotation marks and citations omitted).

Similar factorswveigh in MetreNorth’s favorhere The Court begins with Count I, which
is premised on Tompkins’ suspension following his refusal to walk to the Wheet Tlith
respect to Caut |, factorthree weiglk in the railroad’s favor becausasin Gunderson,
Tompkinswas represented Ihys union throughout the disciplinary proceedings, and the
resultingsuspensiomasupheld oth by the railroad internglland by an arbitration panel. (Dkt.
No. 38 11 108, 113, 120-1213imilarly, factor five weighs in the railroad’s favor because
Tompkins makes no showing thaatyof the lower-level supervisors accountable for addressing
Tompkins safety complaintplayed adecisioamaking role inthe adjudication of the charges

against him (Dkt. No. 38 1117-121.) Factor fouris inapposite, given that the Department of

> The Court emphasizes that this analysis concerns only whether Tompkins has adduced
evidence sufficient to show that higporting of the icy walkways at Croton Harmon contributed
to the railroad’s disciplinary charges, in contrast taréfigsal to walk in those icy conditions,
which concededly was the basis for Tompkins’ discipline but was not protected conduct under
the FRSAfor the reasons addressalove.
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Labornevercompleted its investigatioimto Tompkins’ petition tdhe Occupational Safety and
Health Administration (Dkt. No. 1 1 8.)

Turning toGunderson factors one and twewhich concern the temporal and substantive
connection between an FRSA plaintiff’'s protected conduct and subsequent adveosenempl
action—the Court is mindfulthat”[a]n intervening event between the protected activity and the
adverse employment action may defeat the inference of causation where tgrgponaity
might otherwise suffice to raise the inferencbldlley v. Swiss Reinsurance Am. Corp., 857 F.
Supp. 2d 441, 461 (S.D.N.Y. 2013)t{e VI retaliation caseiting statelaw whistleblower,
Americans with Disabilities Acand section 198@&taliationcases).Here, here is no doubt that
Tompkins’ protected conduct of reporting the icy conditions at Croton Harmon wasrctose i
and similar in subject matter the disciplinary charges relatedhis refusal to walkin those
conditions. But Tompkins produces nod=mce showing that it was not the latter of these
behaviors which formed the sole basis of thdsciplinary proceedingagainst him.Indeed, the
disciplinary recordnakes abundantly clear that Tompkim&$not disciplined for raising a
safety issué (Dkt. No. 31-25 at 6-7.) Instedae was disciplinethased ond legitimate
expectation by an employer that when osderegiven employees will comply (1d.) Thus,
even to the exterthat Tompkins’ complaint regarding the wintry conditions at Croton Harmon
overlaps temporally and substantively with tadroad s disciplinary actions against hifift] he
evidence in the record is overwhelming tfintiff] was not disciplined becaugée
complained about safety, but solely becdlise was argumentative and defigghsupervisors
instructions.” See Brisboisv. Soo Line RR. Co., No. 15 Civ. 0570, 2016 WL 7423387, at *5 (D.

Minn. Dec. 22, 2016)ppeal filed, No. 17-1144 (8th Cir. Jan. 19, 2017) (granting summary
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judgment toFRSAdefendahon plaintiff's claim thatdiscipline for “insubordination” following
plaintiff's refusal to follow instructionwas retaliatiorfor herinitial safety complaint

A similar resultis warranted with respect to Count It may be thatGunderson factor
three weiglk against the railroadith respect to Count bbecausen arbitration panel overturned
Tompkins’ suspension for threatening his supervi§ee Gunderson, 850 F.3cat 969. But
factorsone and two weigfar more strongly in the railroad’s favor given timany“intervening
evenfs] that independently justified adverse disciplinary actida.”(internal quotation marks
omitted). The allegations at issue in Count Il were based entirely on Tompkins’ allegets thre
to a supervisor, not his safety complaints, and relevant intervenergsinclude not only
Tompkins’ insubordination for refusing to walk to the Wheel True, butalstf the subsequent
disciplinary proceedings related to that insubordination and his initiatithe inchroom
confrontation with his supervisor.

It is worthemphasizindhateven if the Court were to assumhat Tompkins faced the
discipline at issue in Countdblelyin retaliation for his having refused to walk to the Wheel
True, this would be insufficient to support RRSA claim, because thatfusal wastself not
protected conduct. Thus viewing the evidence in the light most favorable to Tompkins leads
only to the conclusion théft] o the extent that [Tompkins] was disciplined, . . . it was not for a
reason prohibited by the FRSA,; it was because of his failure to adherdrailtbad’s policies
and his unauthorized” and unprotectetusal towalk to hisworksite on January 18, 2014.
Lockhart, 266 F. Supp. 3d at 663 ccordingly, summary judgment iwarrantedvith respect to

Countll as well®

® The railroad does not move for summary judgment on Count Il with respect to factor
three of Tompkins’ prima facie burden, which requires a showing that Tomgkiffered an
unfavorable personnel actionHernandez, 74 F. Supp. 3d at 57%till, the Court notes the
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B. Tompkins’ Civil Conspiracy Claim (Count I11)

Metro-North moves for summary judgment with respect to Count 11l (Dkt. Nat 28—
25), in which Tompkins bringa civil conspiracy clainpremised on MetrdNorth employeés
having“entered into an agreement to violalés] federal rights.” (Dkt. No. 1 1 82Jhere are
several reasons widrsmissal of Tompkins’ civil conspiracy claimpsoperas a matter of law
First,because all of Metrdlorth’s alleged coconspirators are its own employees, Tompkins’
civil conspiracy claim is barrdaly the intracorporate conspiracy doctririee Bereswill v.
Yablon, 6 N.Y.2d 301, 305 (1959 While it is entirely possible for an individual and a
corporation to conspire, it is basic that the persons and entities must be sgpaeatal so Satin
v. Satin, 414 N.Y.S.2d 570, 570 (App. Div. 1979). Secasllompkins’ underlying federal
claims have been dismissed, resaining civil conspiracy claim must be dismisasdvell
becausé[t]here is no tort of civil conspiracy in and of itself .[absent]an independent toft.
Satin, 414 N.Y.S.2cat570. Finally, Tompkins’ stataw conspiracy claim iBkely preempted
by the FRSAbecause the claim “would embroil the court in questions of whistle-blowing and
railway safety, which the FRSA preemptd¥all v. CSX Transp., Inc., 471 F.3d 410, 424 (2d
Cir. 2006). Forall of these reasons, summary judgment in favor of the railrod&drespect to
Count Il is appropriate.

V. Conclusion

For the foregoing reasongetro-North’s motion for summary judgmet GRANTED.

absence of any sudhowing: heparties do not dispute that the suspension at issue in Count Il
wassubsequently overturndxy an arbitration panelfompkins received back pay for time

missed during the pendency of these charges, Tompkins has since returned to work for the
railroad in the same capacity as before the incidentTantpkins has made no shing

regarding any psychological damages or emotional distress. (Dkt. No. 38 {{ 147-48, 151.)
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The Clerk of Court is directed to close the motion at Docket Number 30 and to close this
case

SO ORDERED.
Dated: September 24, 2018

New York, New York /W(/

V "~ J.PAUL OETKEN
United States District Judge
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