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BLANCA MARIA GOMEZ DE HERNANDEZ,
Petitioner, 16 Civ. 9922 (LGS)

-against- ) OPINION AND ORDER

WELLS FARGO ADVISORS, LLC, et al.,

Respondents:.

LORNA G. SCHOFIEID, District Judge:

This case arises out of an arbitration awssded in a dispute oveontrol of a brokerage
account among Petitioner Blanca Maria Gande Hernandez (“Blanca Maria”) and
Respondents Wells Fargo Advisors, LLC (“N8d-argo”), Maria Clemencia Batchelor
(“Clemencia”) and Jorge Hernandez (“JorgeBlanca Maria petitions teacate the award and
moves for summary judgment on her claim seekidgdaration that she is the sole owner of the
account. Wells Fargo and Clemencia cross-petitd confirm the award, and Clemencia moves
to recoup her attorneys’ fees and costs. Fer¢asons stated beloBlanca Maria’s petition is
denied and her declaratory judgment claim is dismissed. Wells Fargo and Clemencia’s cross-
petition to confirm the award granted, and Clemencia’s motiorr faittorneys’ fees and costs is
denied.

I. BACKGROUND

The following facts are taken from the parties’ statements pursuant to Local Civil Rule
56.1 and are undisputed.

Blanca Maria is eighty-three years old and lireBogota, Colombia. She is the mother

of Jorge, who also lives in Bogota; Clemenuaiap lives in New Zealandind three other adult
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children who are not parties tiois action. Wells Fargo operate securities brokerage with
offices throughout the United States.

Blanca Maria and her late husband Humbeétéonandez (“Humberto”) had a Wells
Fargo brokerage account ending in 0100 (tHEO@Account”). Humberto died intestate in
October 2007. Pursuant to Colombian law ofstdey, his estate was distributed one half to
Blanca Maria and the other half to their fiveldren in equal shares. Blanca Maria opened a
new account at Wells Fargo ending in 1285 (#2385 Account”) to holdhe distribution she
received from the 0100 Account.

The application for the 1285c&ount lists Blanca Maria as the “Primary Owner” and also
lists Jorge and Clemencia undee theading “Account RegistratigInstructions.” Paragraph
1(16)(a) of the Client Agreement for the 1285 Accoprdvides that, if the account is maintained
in the name of two or more persons, each addooider has authority to act individually and
without notice to any other account holder. Hoere Paragraph 1(16)(a) further provides that
“at any time, [Wells Fargo] may, at [its] salescretion, require joint azollective action by all
Account Holders.”

In late 2015, Blanca Maria decided to sfar the 1285 Account from Wells Fargo to
UBS Switzerland, AG (“UBS”). Wells Fargefused to comply with Blanca Maria’s
instructions unless Jorge and Clemencia joineddfeest. This effectively blocked the transfer
because Clemencia opposed it.

Blanca Maria filed an arbittimn claim against Wells Fargeith the Financial Industry
Regulatory Authority, Inc. (“FINR”). The claim alleged that Wells Fargo’s refusal to honor
Blanca Maria’s instructions washaeach of the Client Agreememidarequested that the panel of

arbitrators order Wells Fargo to comply with restructions to move the 1285 Account to UBS.



Blanca Maria later amended her claim to add @lecra and Jorge as respondents and to seek a
declaratory judgment that Blanbéaria is the true and/or befin@al owner of the account and
Clemencia and Jorge have no ownership interest in the account.

An arbitration hearing was het/er the course of three days in September 2016. The
panel heard testimony from, among others, Blancaayldorge, Clemencia and Maria Torne, the
Wells Fargo financial advisor assigned to 1285 Account. The hearing was recorded, but the
testimony of Blanca Maria and Jar@which they gave via videonference from Bogota) is
inaudible on the recording. Accordingly, the transcript that was made from the recording
includes the questions that weresed to Blanca Maria and Jorge, but not the answers they gave.
No other record of the proceeding exists.

The panel issued the award on October204,6. The award denies Blanca Maria’s
request to require Wells Fargo to transfer th@512ccount to UBS. It also orders Wells Fargo
to allow no more than $7,500 to be withdrafkom the account per month unless all three
account holders submit a signed request. Tharddoes not explicitly address Blanca Maria’s
declaratory judgment claim but does state thajinyf and all claims for relief not specifically
addressed herein are denied.”

IL. STANDARD

The parties cross-petition to vacate or confihe arbitration award pursuant to the Inter-
American Convention on International Commerdigbitration (“Inter-Ameican Convention” or
“Convention”) and the Federal Arbitration ACEAA”). Ordinarily, confirmation of an
arbitration decision is “a summary proceedingttmerely makes what is already a final
arbitration award a judgent of the court.”Citigroup, Inc. v. Abu Dhabi Inv. Auth/76 F.3d

126, 132 (2d Cir. 2015). “A court’s review of arbdiration award is . . . severely limited so as



not to frustrate the twin goadd arbitration, namel, settling disputesféciently and avoiding
long and expensive litigation.United Bhd. of Carpenters & Joiners of Am. v. Tappan Zee
Constructors, LLC804 F.3d 270, 274-75 (2d Cir. 2015).

The Convention provides a number of possiplounds for refusing confirmation of an
award, including that “the decision concerrdispute not envisaged the agreement between
the parties to submit to arbitration,” “the drhtion procedure has not been carried out in
accordance with the terms okthgreement signed by the parties,” or “the recognition or
execution of the decision would be contrarthe public policy” of the State in which
recognition and execution is requested. Inter-Aca@r Convention, Art. VX)(c)—(d), V(2)(b).
An arbitration award should be confirmed as longhase is “a barely colable justification” for
the award.D.H. Blair & Co., Inc. v. Gottdiene62 F.3d 95, 110 (2d Cir. 2006). “The
arbitrator’s rationale for an axd need not be explained, and gward should be confirmed if a
ground for the arbitrator’s decision can b&med from the facts of the casdd. The party
opposing confirmation of an arbitral award hass biurden of proving that a defense applies.
Telenor Mobile Commc’ns AS v. Storm L1584 F.3d 396, 405 (2d Cir. 2009).

The Convention does not discuss vacatingtiation awards, bud court applying the
Convention may vacate an arbitration awarskobon the grounds recognized under the FAA.
PDV Sweeny, Inc. v. ConocoPhillips Cdo. 14 Civ. 5183, 2015 WL 5144023, at *6 (S.D.N.Y.
Sept. 1, 2015)ff'd, 670 F. App’x 23 (2d Cir. 2016¢f. Productos Mercantiles E Industriales,
S.A. v. Faberge USA, In@3 F.3d 41, 45 (2d Cir. 1994) (“The Inter-American Convention
incorporates the FAA'’s terms unless they areanflict with the Inte-American Convention’s
terms. . . . Since the Inter-Ameain Convention is silent asttee modification of an award, the

court’s authority to modify an award pursuangtal [of the FAA] is notn conflict with the



express terms of the Inter-American ConventionUnder Section 10 of the FAA, an arbitration
award can be vacated when: (1) “the awardpvasured by corruption, fraud, or undue means;”
(2) “there was evident partiality or corruptiontire arbitrators, or either of them;” (3) “the
arbitrators were guilty of misconduct in refagito postpone the hearing, upon sufficient cause
shown, or in refusing to hearidence pertinent and materialttee controversy; or of any other
misbehavior by which the rights of any party h&aeen prejudiced;” or (4) “the arbitrators
exceeded their powers, or so imperfectly exectitech that a mutual, final, and definite award
upon the subject matter submitted was not made.” 9 U.S.C. § 10(a). An award may also be
vacated where the arbitrator actsSnmanifest disregard of the law.Jock v. Sterling Jewelers
Inc., 646 F.3d 113, 119 (2d Cir. 2011). The party segto “vacate an artsation award has the
burden of proof, and the showing required to avoid confirmation is very high.”
STMicroelectronics, N.V. v. Credit Suisse Sec. (USA) bU8 F.3d 68, 74 (2d Cir. 2011).
III. DISCUSSION

A. Petition to Vacate the Award

Blanca Maria asserts three grounds for vacgtine award: (i) the panel exceeded its
authority by failing to decidéhe question presented and @l adjudicating Blanca Maria’s
competency; (ii) the panel exceeded its authdmytgranting relief that amounts to a de facto

trust; and (iii) the panel acted in manifdiregard of the law concerning convenience accdunts.

! Blanca Maria asserts two additional grounds/irating the award -- ¢harbitration was not
carried out in accordance with the agreement@fptirties and the award violates public policy.
These are not grounds for vacatur of an awarder the FAA, but rather defenses to

confirmation of an award under the Conventi@ee9 U.S.C. § 10(a)(4); Inter-American
Convention, Art. V(1)(d), V(2)(b). As such,dgbe arguments are addressed below in the context
of Wells Fargo and Clemencia’s csagetition to confirm the award.

5



For the reasons explained below, Blanca Margafaded to carry her gnificant burden of
showing that valid grounds exist for vacating the award.

Section 10(a)(4) of the FAA allows for vaoa“where the arbitrators exceeded their
powers, or so imperfectly executed them that &uadufinal, and definite award upon the subject
matter submitted was not made.” 9 U.S.C. &J@). Applying that standard, the Supreme
Court has held that “[i]t is not enough for petitgrs to show that the panel committed an error --
or even a serious error. Itis only when [ardimator strays from intpretation and application
of the agreement and effectively dispense[spia brand of industrial gtice that his decision
may be unenforceable 3tolt-Nielsen S.A. v. AnimalFeeds Int'l Cops9 U.S. 662, 671 (2010)
(internal quotation marks and citations omittdterations in original). An award will not be
vacated as long as the panel “is even arguadgtruing or applying thcontract and acting
within the scope of [its] authority.E. Associated Coal Corp. United Mine Workers of Am.,
Dist. 17, 531 U.S. 57, 62 (2000).

Here, the panel did not exceed its authority by failing to decide the question presented or
adjudicating Blanca Maria’s competency becaud@ineither of those things. The entirety of
the requested relief in Blanca Maria’s Amendeat&nent of Claim is to “(i) order Wells Fargo
to comply with [her] instruction to move hercacint to UBS in Genev&witzerland; (ii) declare
that [Blanca Maria] is the trugnd/or beneficial owner of ¢haccount and that Clemencia and
Jorge have no ownership interest in the accountand (iv) grant such fther relief as the Panel
deems just and proper.” The award denied thaeast to require Wells Fargo to transfer the
account. Although the award does not explicitidi@ss the request for declaratory relief, it
states that “[a]ny and all claims for relief reptecifically addressed herein are denied.” The

award does not discuss Blanca Maria’s compsteand the provision waiving her signature



requirement “[ijn the event [Blanca Maria] sthdie deemed incapacitated” suggests that the
panel did not decide the issue.

The panel also did not exceed its authdmygranting relief that amounts to a de facto
trust. The award ordered WeHsrgo to “allow no more than $7,500.00 U.S. dollars in total per
month to be withdrawn by or dyehalf of [Blanca Maria], unlesssigned request is made by all
three (3) signatories.” In so ordering, tha@earguably applied th€lient Agreement -- and
thus did not exceed its authority -- becausefaph 1(16)(a) gives Wells Fargo discretion to
“require joint or colletive action by all account kaers” and to “suspendlactivity in the Joint
Account, except upon further writtenstructions signed by all gbu or upon instructions of a
court.” The award also acknowlges that in the event the taraccount holders are unable to
agree to a withdrawal of motkan $7,500, they may seek oecse in a court of competent
jurisdiction. Accordingly, the peel did not exceed its authoriind did not impose a trust on the
1285 Account by placing a $7,500 monthiyit on unilateral withdrawals.

Finally, the panel did not act in manifessregard of the {& concerning convenience
accounts. A court may vacate an award based orfesadisregard of the law “only if the court
finds both that (1) the arbitratknew of a governing legal pripde yet refused to apply it or
ignored it altogether, and (2)ehaw ignored by the arbitratongas well defined, explicit, and
clearly applicable to the caseZurich Am. Ins. Co. v. Team Tankers AS31 F.3d 584, 589 (2d
Cir. 2016). “[T]he award shoulde enforced, despite a cogrtlisagreement with it on the
merits, if there is darely colorable justificatiorfior the outcome reachedWallace v. Buttar
378 F.3d 182, 190 (2d Cir. 2004). Blanca Maria hashotvn that either prong is satisfied here.
She has not pointed to anythingtive award or the transcript thfe hearing that suggests the

panel subjectively knew of New York law regiergl convenience accounts and refused to apply



it. She also has not shown that such law wearlyl applicable to the sa. Paragraph 16 of the
Client Agreement states, “Regagd$ of the governing law provis®of this Agreement . . . the
legal ownership of your Accountalhbe governed by and interprdtender the internal laws of
your state of residence.” Because none of thaadile account holders reside in New York, it is
not at all clear that New York law would appb the issue of owmship, regardless of any
ambiguity that arises under thpsovision of the Client Agreeemt, because two of the account
holders reside in Colombia ancetthird resides in New Zealand.

Because Blanca Maria has not identified adequate grounds for vacating the award, her
petition is denied.

B. Cross-Petition to Confirm the Award

Under the Inter-American Conventio“a district court must enfoe an arbitral award . . .
unless a litigant satisfies one oétheven enumerated defenseSdrporacion Mexicana De
Mantenimiento Integral, S. De R.L. @eV. v. Pemex-Exploracion Y Producci@&32 F.3d 92,
106 (2d Cir. 2016). Blanca Mariaserts three defenses: (i) theard concerns a dispute not
envisaged in the partieatbitration agreement; (ii) the arlgition procedure has not been carried
out in accordance with the termstbé parties’ arbitration agreemt; and (iii) the award violates
public policy. Because Blanca Maria has natied her burden to establish any of these
defenses, Wells Fargo and Clemencia’s cpegtion to confirm tle award is granted.

First, the award was within the panel’staarity pursuant to the Client Agreement and
the relief requested by the partisgheir pleadings. Article \()(c) of the Convention allows
recognition and execution of an award to begsefuwhere “the decision concerns a dispute not
envisaged in the agreement beém the parties to submit to arbitration.” This defense is

duplicative of 8§ 10(a)(4) of the FAA, which alls for vacatur where the arbitrators exceeded



their powers.SeeScandinavian Reinsurance Co. v. S&aul Fire & Marine Ins. Cq.668 F.3d
60, 71 (2d Cir. 2012) (“The FAA and the [Inter-Ancan Convention] work in tandem, and they
have overlapping coverage to theées that they do not conflict.”Republic of Argentina v.
AWG Grp. Ltd. 211 F. Supp. 3d 335, 363 (D.D.C. 2016) (“As Argentina has failed to
demonstrate . . . excess of powers under &&, s admittedly redundant claims under the
[Inter-American Convention] musiso fail.”). For the sameasons that the panel did not
exceed its authority in violation of FAA § 10(4), the award does not concern “a dispute not
envisaged” in the parties’ arbitration agreement.

Second, Blanca Maria has not shown thatattiération procedure deviated from the
terms of the parties’ agreemendnder Article V(1)(d) of th&€€onvention, it is a defense to
confirmation of an award that “the arbitratioropedure has not been gad out in accordance
with the terms of the agreement signed bypheies.” Blanca Maria argues that the award
violates this provision becaugéfails to answer the quash of ownership presented for
arbitration, and instead conveBinca Maria’s present-interesivnership into a de facto
lifetime trust.” This essentig repeats the arguments Blardaria raised in support of her
petition to vacate the award andégected for the same reasomanca Maria also argues that
the procedure was not carried out in accordavittethe arbitration agreement because the
recording FINRA made of thproceeding failed to capture Blanca Maria’s and Jorge’s
testimony. Blanca Maria has reitown how the inaudible recording prejudiced her in the
arbitration proceeding, as nothimgthe record suggests thaethroblem hindered the panel’'s
ability to hear and consider the testimor8eeRai v. Barclays Capital Inc739 F. Supp. 2d 364,
374 (S.D.N.Y. 2010)aff'd, 456 F. App’x 8 (2d Cir. 2011) (“[[here is no reason to believe the

lack of a transcript [because the recording delsted] or brief deliberations prejudiced the



determination of his case.”). Blanca Maria alse hat cited any authoritstating that a partially
inaudible recording is a proderal deviation within the mearg of Article V(1)(d).

Third, the award does not viotapublic policy. Article V(2(b) of the Convention allows
a court to refuse recognition ah award where it would be “contyato the public policy” of the
State in which recognition is recgted. This provision “must be construed very narrowly to
encompass only those circumstances where enferttenould violate our most basic notions of
morality and justice."Telenor 584 F.3d at 411. “[A] judgmentahtends clearly to undermine
the public interest, the publeonfidence in the administratiaf the law, or security for
individual rights of persondiberty or of private propeytis against public policy."Corporacion
Mexicana 832 F.3d at 106. Blanca Maaagues that the award viotst private property rights
because it “permanently stripped her of hertassehat is incorrect. The award made no
affirmative pronouncement as to the ownershithefaccount, ordered Wells Fargo to allow
Blanca Maria to withdraw up to $7,500 per moonilaterally and acknowledged that the
account holders may seek recourse in cotlhe§ cannot agree about withdrawals of greater
amounts. The award thus does not permanstrily Blanca Maria oher assets and does not
violate U.S. public policy.

Because none of the grounds on which confirmation of an award may be refused are
satisfied here, Wells Fargo a@lemencia’s cross-petition t@efirm the award is granted.

C. Declaratory Judgment

The Court declines to exercise supplemental jurisdiction over Blanca Maria’s declaratory
judgment claim. Blanca Maria seeks a declandtiat she is the sole true owner of the 1285
Account. Ownership of the account is not a rmaifdederal law, so the Court lacks federal

question jurisdiction pursuant to 28 U.S.C. § 13Biversity jurisdiction pursuant to 28 U.S.C.
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§ 1332 also is lacking in this & because the petitier -- Blanca Maria -- is a foreign citizen
and the respondents -- Wells Fargo, ClemenuibJarge -- include one U.S. citizen and two
foreign citizens.SeeBayerische Landesbank, N.Y. Branc Aladdin Capital Mgmt. LL(592
F.3d 42, 49 (2d Cir. 2012) (divety jurisdiction lacking “wher@n one side there are citizens
and aliens and on the opposite side ther@ialyealiens”). The Court has jurisdiction over
Blanca Maria’s declaratory judgment claim basaty on supplemental jurisdiction. The Court
declines to exercise supplemental jurisdictioref®ecause “all claims over which it has original
jurisdiction” have been dismissed. 28 U.S.C. § 1368@Kolari v. N.Y.-Presbyterian Hosp.
455 F.3d 118, 122 (2d Cir. 2006) (“in the usuaecan which all federal-law claims are
eliminated before trial, the balance of fastor . will point toward declining to exercise
jurisdiction over the remaining state-law claims.” (quot@aynegie-Mellon Univ. v. Cohijl484
U.S. 343, 350 n.7 (1988))).

D. Attorneys’ Fees and Costs

Clemencia’s request for attorneys’ feexl costs she incurred in opposing Blanca
Maria’s petition and bringing heross-petition is denied. Clemcia has not shown that Blanca
Maria was “acting in bad faith, xatiously, wantonly, or for oppressive reasons,” in seeking to
overturn the awardLocal 97, Int'| Bhd. of Elec. Workers, A.F.L.-C.1.O. v. Niagara Mohawk
Power Corp, 196 F.3d 117, 132 (2d Cir.1999).
IV. CONCLUSION

For the foregoing reasons, Petitioner BlaMazia Gomez de Hernandez’s petition to
vacate the award is DENIED, and her declayafodgment claim is dismissed. Respondents

Wells Fargo Advisors, LLC and Maria Clemea@atchelor’s cross-petition to confirm the
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award is GRANTED. Maria Clemencia Batchelor’'s motion for attorneys’ fees and costs is
DENIED.

The Clerk of Court is respectfully directeddiose the motions at Docket Nos. 38, 43 and
48, and close the case.

Dated: July 20, 2017
New York, New York

7//44J

LORXA G. SCHOFIELS
UNITED STATES DISTRICT JUDGE
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