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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

77 ||
DANIEL KRUPINSKI, | ?/ 7 /ﬁ
Plaintiff,
v No. 16-cv-9923 (RJS)
OPINION AND ORDER

LABORERS EASTERN REGION
ORGANIZING FUND,

Defendant.

RICHARD J. SULLIVAN, District Judge:

Plaintiff Daniel Krupinski (“Krupinski™) brings claims for unpaid overtime wages under
the New York Labor Law (“NYLL™) and for statutory damages under New York’s Wage Theft
Prevention Act (“WTPA™) against his former employer, Defendant Laborers Eastern Region
Organizing Fund (“LEROF”). Now before the Court are (1) LEROF’s motion for summary
judgment (Doc. No. 11), and (2) Krupinski’s cross-motion for partial summary judgment on the
WTPA claim (Doc. No. 17). For the reasons set forth below, LEROF’s motion is granted and
Krupinski’s motion is denied.

I. BACKGROUND

This is Krupinski’s second attempt to persuade the Court that he was not a “bona fide
administrative employee” exempt from statutory overtime requirements when he worked as an
Organizer for LEROF. The Court rebuffed his first attempt several months ago, granting summary
judgment for LEROF after finding that Krupinski was indeed an exempt administrative employee
under the Fair Labor Standards Act (“FLSA™), the NYLL’s federal analog. Krupinski v. Laborers

E. Region Org. Fund, No. 15-cv-982 (RJS), 2016 WL 5800473 (S.D.N.Y. Oct. 2, 201 6) (Krupinski
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[). In that casethe Courtfound that Krupinski met the FLSA’s thre@art test for exempt
administrative employee he was compensated on a salary basis, his “primary duty [was] the
performance of office or nemanual work directly related to the management or general business
operatians of [his] employer,” and his primary desg also “include[d] the exercise of discretion
and independent judgment with respect to matters of significance.” 29 C.F.R. 8§ 541.200
Krupinski I, 2016 WL 5800473at *4—9. On the supposition that the parties were not divehnse, t
Court declined to exercise supplemental jurisdiction over Krupinsitése lawclaims after
dismissinghis federal claim Id. at *9-10. Krupinski thereaftebrought his NYLL and WTPA
claimsin New Yorkstate court (SeeDoc. No. 1.) On December 23, 201&EROF removed the
statecourtaction to this Courtgssertingor the first time federal jurisdiction based dinersity of
citizenship sinceLEROF is a citizen oNew JerseyandKrupinski is a citizen oPennsylvania.

(Id.) BecauseKrupinski | and the present case concern the same partieelgndnthe same
factual record, the Court will assume the parties’ familiarity with most of the &nd procedural
history of bothcase and limitits discussion to thodactsmostrelevant to thesmotiors.

A. Facts

LEROFis a nonprofit labormanagement organizatitimat serves as a regional organizing
fund for the Laborers International Union of Normerica (“LIUNA”).! (Def. 56.1 1 1, 4)

LEROF’s “coremission is to organize neumion workers to increase membership for the local

! The following facts are taken from Defendant’s Local Civil Rulel56tatement (Doc. No. 14 (“Def. 56.1")),
Plaintiff's Counterstatement (Doc. No. 18 (“Pl. 56.1")), the detiana submitted in support of and in opposition to
Defendant’'s motion for summgajudgment and Plaintiff's motion fgpartial summary judgment, and the exhibits
attached thereto (Doc. Nos. 4%, 19-20). Unless otherwise noted, where one party’s 56.1 Statement or
Counterstatement is cited, the other party does not dispute thessecteal, has offered no admissible evidence to
refute that fact, or merely objects to inferences drawn from that fadeciding the parties’ crossotions, the Court

also considered Defendant’s memorandum of law in support of its motion forasyrjudgment (Doc. No. 13 (“Def.
Mem.”)), Plaintiffs memorandum of law in support of his crosstion for partial summary judgment and in
opposition to Defendant’s motion (Doc. No. 21 (“Pl. Mem.”)), and Deferslagply in further support of its motion
and in @position to Plaintiff's crossnotion (Doc. No. 23 (“Reply”)).
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unions[in its geographical territorydnd thus increase market share for LIUNA as a wholel” (
1 5;see also id] 6.) To carry out its missior,EROF “educat[esjworkersabout the benefits of
union membership and campdigjto have workers elect to join LIUNA.”Id. T 8)

LEROFemploys a staff of about fift@rganizersto run its organizing campaigngld.
10; see also id] 9(“The power of LEROFests in the skil and talents ahembers who actively
paricipate in organizing campaigns.”)Qrganizersduties ‘generally include, but are not limited
to: house calling nennion workers; house calling union workegserforming]committee work;
assisting in setting up campaigns; conduct[ing] meetings with workers; molgj)izfind
empower[ing] workers; participat[ing] in corporate campaign activitiehlipuspeaking;
information gathering; rallying; picketg; and leafleting.” I¢l.  12)

Krupinski, a graduate oBerkdey College with abachelor’s degreen international
business, was employed biEROFas an @ganizer from approximately June 2010 to April 2014
when he was terminatedDoc. No. 16, Ex. A*Pl. Depo.”)48:1-3, 11;Def. 56.1 {{ 289, 75)
Krupinski's duties generally corresponded withoselisted in LEROF’s job descriptionfor
Organizers (Def. 56.19 44 PIl. Depo. 23:21-24:23 Kis primary objectivewas to “[mptivatg”
“[e]ducate,” and “[t]rain” construction workeend convince noainion workers to join LIUNA.
(Def. 56.1 1 8 (quoting PIl. Depo. 211-16); see alsdPl. Depo.29:7-8 (trying to improve the
market share was Krupinski's “job almost . . . every day’Krupinski's dayto-day duties
consistednainly of “fieldwork” that included demonstrating at nomion worksitegDef. 56.1
56-59),educatingooth union anehon-union workersabout the benefits of union membersp
1945,55, 57, speaking with the public aboltUNA’s goals(id. I 59) conducting houseatls to
recruit non-union workerdd. { 49), andassessing targets for house catls {{ 50, 66).

As required by LEROF, Krupinski attended a number of training sessionbdfotie and



during hisemploymentas an Organizer.For his initial training, he participated in LEROF’s
“Voice 1" and “Voice 2” classedn which “[O]rganizers are taught labor history, economics,
politics[,] and ‘house calling,” with an emphasis on simulations and role playirid.”Y ©9.)
Krupinski later attended LEROF’s “Two Day Training,” an “intensikaarting in labor history,
economics, politics, immigration, basic labor law and picketing, hoaltieg, and organizing
techniques.” 1. § 70; see alsoPl. Depo. 44:1645:12 47:19-22 (indicatingthat Krupinski
attended this training “a dozen” times and eventually served as an adsistaey.) In addition,
LEROF sentKrupinski and other Organizet® outside conferences to learn more about union
market share and techniques for-pite demonsations. (Def. 56.1 § 71; Pl. Depth:13-47:15.)
LEROF alsooffered further training through LEROF University and Cornell University's
Industrial Labor Relations School, but Krupinski was terminated bdferavas able tdake
advantage of those opportunities. (Def. 56.1 §/43PI. Depo. 47:225.) Krupinski suggested,
however, that he had less need for further training than some other Orglasiizez he already
held a bachelor’s degree in international business. (Pl. Depo. 48:1-5.)

B. Procedural History

As noted above, Krupinski initiated this action in New York State Supreme Court, New

York County, on November 17, 2016, asserting claims under New York stateSeeDdc. No.

1.) OnDecember 23, 2016, LEROF remoube case to fedetaourt pursuant t28 U.S.C.88

1441 and 1446.1d.) After a premotion conference on January 19, 2Q1ZROF filed its motion

for summary judgment on January 27, 2@s&erting thakrupinski was an exempt administrative
employee under the NYLL andas not entitled to statutory damages under the WTHZoc.

Nos. 1+16.) ThereafterKrupinski filed his opposition and cressotion for partial summary
judgment on February 27, 2017 (Doc. Nos-2T), and LEROF filed its replgnd opposition to

the crosanotionon March 6, 2017 (Doc. No. 23).
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Il. LEGAL STANDARD

UnderRule 56(a) of the Federal Rules of Civil Proced{ftfhe court shall grant summary
judgmentif the movant shows that there is no genuine dispute as to any material fabeand t
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). There istringge
dispute as to any material fact” where (1) the parties agree on altfetts, there are no disputed
facts); (2) the parties disagree on some or all facts, but a reasonafiledictould never accept
the nonmoving party’s version of the facts (that is, there are no genuinely dispciEdste
Matsushita Elec. Indu€o., Ltd. v. Zenith Radio Corpl75 U.S. 574, 587 (1986); or (3) the parties
disagree on some or all facts, but even on the nonmoving party’s version of thééuteying
party would win as a matter of law (that is, none of the factual disputesateggat),see Anderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986).

In determining whether a fact is genuinely disputed, the court “is not to weighiittence
but is instead required to view the evidence in the light most favorable to the paosingp
summary judgment, to draw all reasonable inferences in favor of that partyp asthew
credibility assessmentsWeyant v. OkstLl01 F.3d 845, 854 (2d Cir. 1996). Nevertheless, to show
a genuine dispute, the nonmoving party must provide “hadeece,”D’Amico v. Cty of New
York 132 F.3d 145, 149 (2d Cir. 1998), “from which a reasonable inference in [its] favor may be
drawn,” Binder & Binder PC v. Barnhay481 F.3d 141, 148 (2d Cir. 2007) (internal quotation
marks omitted). “Conclusory allegations, conjecture, and speculatergeér v. Kingly Mfg.156
F.3d 396, 400 (2d Cir. 1998), as well as the existence of a mere “scintilla of evidesupport
of the [nonmoving party’s] position, Anderson 477 U.S. at 252, are insufficient toeatea
genuinely disputed fact. A moving party is “entitled to judgment as a nuéditi@n” on an issue
if (1) it bears the burden of proof on the issue and the undisputed facts meet thatdouiZhethe

nonmoving party bears the burden of proof on the issue and the moving party “sheaiv]is,
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point[s] out . . —that there is an absence of evidence [in the record] to support the nonmoving
party’s [position].” Celotex Corp. v. Catretd77 U.S. 317, 325 (1986).

When cross-motions for summary judgnt are filed, “the standard is the same as that for
individual motions for summary judgmentNat.Res. DefCouncil v. Evans254 F. Supp. 2d 434,
438 (S.D.N.Y. 2003jciting Morales v. Quintel Entm’tinc., 249 F.3d 115, 121 (2d Cir. 2001)
“The cout must consider each motion independently of the other and, when evaluatindneach, t
court must consider the facts in the light most favorable to themowng party.” 1d. (citing
Morales 249 F.3d at 1211

[1l. DISCUSSION
A. NYLL Claim

Krupinski first asserts a claim for unpaid overtime wages under the NVikke.theFLSA,
the NYLL generally requirethatemployeede paid overtime faany work donen excess of forty
hours per weelbut it carves out aexemption from th@vertime requement for‘bona fide. . .
administrative’employees See29 U.S.C. 88 207(a)(1), 213(a)(12 NYCRR & 142-2.2, 142—
2.14(c)(4)(iiy N.Y. Lab. Law 8§ 651.TheFLSA and theNYLL define“adminstrative employee”
almost identically both require that such an employee (1) be paid on a salary bagistf¢2n,
as his “primary duty,” office or nemanual workdirectly related tdiis employer’'s management
or general operations, and (3) exercise “discretion and independent judgn2énC'.F.R. 8
541.200 12 NYCRR 8§ 1422.14(c)(4)(ii) The NYLL, however, includes a fourth elemémaht
the FLSA lacks an administrative employee must also (4) “regularly and directly assist[] an
employer ... or. .. perform[], under only general supervision, work along specializelncaéc
lines requiring special training, experience, or knowledge.” 12 NYCRR 81%&¢€)(4)(ii)c).

Krupinski concedeghat he was paid on a salary basis, dartend thathis work as an

Organizedid notsatisfythe other threeequirementsHowever Krupinski is collaterally estopped
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from disputing the“primary duty” and “discretion and independent judgment” elemeoitis
NYLL claim. Under federal principles ofssue preclusion, whichgovern here see Marvel
Characters, Inc. v. SimoB310 F.3d 280, 286 (2d Cir. 200@pplying federal law‘in determining
the preclusive effect of a federal judgnigna party is prevented fromélitigating in a subsequent
action an issue of fact or law that was fulhyddairly litigated in a prior proceedirigid. at 288.
Specifically, “[c]ollateral estoppel applies whel{1) the identical issue was raised in a previous
proceeding; (2) the issue was actually litigated and decided in the previoesgngyg (3) the
party had a full and fair opportunity to litigate the issue; and (4) the resolution isStleewas
necessary to support a valid and final judgment on the nieritkd. at 28889 (quoting
Boguslavsky v. Kaplari59 F.3d 715, 720 (2d Cir. 1998)

With respect to the first element for collateral estopihere is simply no question that the
“primary duty” and “discretion and independent judgment” issues raised hedeatieal to those
raised inKrupinski . As justobservedthe relevanfederal andstateprovisionsare virtually
identical. The differencesn wording are negligible- the NYLL specifies ‘dffice ornonmanual
field work,” “management policies or general operations,” anastomar[y] and regular(]
exercise[] [of] discretion and independent judgniewhereashe FLSAlists“non-manual work,”
“management or general business operations,” and “discretion and independennjudgme
respect to matters of significance’and courtshave consistently held that the provisiare
substantivel indistinguishable.See, e.g.Ramos v. Baldor Specialty Foods, Iri87 F.3d 554,
556 n.1(2d Cir. 2012)(treating FLSA and NYLL administrative exemptions interchangeably);

Reiseck v. Universal Comine of Miami, InG.591 F.3d 101, 164945 (2d Cir.2010)(same)Sethi

2 Although LEROF discusse®s judicatarather than collateral estoppel (Repiy2-5), and Krupinski does not
address either form of preclusion, district courts are “free to raise [the a§zollateral estoppedjua sponteeven
without permitting an adversely affected party an opportunity toeatige issue.”Smeraldo v. City ofamestown
512 F. App’x 32, 34 (2d Cir. 2013) (citir@urry v. City of Syracus&16 F.3d 324, 331 (2d Cir. 2003)).
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v. Narod 974 F. Supp. 2d 162, 184 (E.D.N.Y. 2013)(finding administrative employee
exemptions “substantially similar” under NYLL and FLBA orres v. Gristedes Operating
Corp, 628 F. Supp. 2d 44455 n.4(S.D.N.Y. 2008)* Courtsregularly look to the FLSA when
considering the scope of overtime exemptions under the NYL&f. Marcus v. AXA Advisors,
LLC, 307 F.R.D. 83, 9495 (E.D.N.Y. 2015)(declining to distinguish betweeRLSA’s
“customarily andegularly’ and NYLL'’s “customarily angredominantlyy when interpreting the
statutes’ respective outside salesperson exemptions).

There is likewise no question that thds®e issues were actually litigated and decickead
that Krupinski had a full and fair oppgunity to litigate both of themin Krupinski |, the parties
contestedeach element of the FLSA'’s test for a bona fide administrative emptoyeeoss
motions for summary judgmenéfter a lengthy analysishe Courfound, onthe undisputed facts
that Krupinskis job as an Organizenet both the “primary duty” and “discretion and independent
judgment’criteria Krupinski |, 2016 WL 5800473, at *®. In particular, the Coufound (i) that
Krupinski’'s“success as an Organizeepended not on [hishanualdexterity or physical talents,’
but on his interpersonal skills and knack for identifying and developing target wbikleeg *5
(quotingSavage v. UNITE HERHEo. 05¢cv-10812 (TS), 2008 WL 1790402, at *6S.D.N.Y.
Apr. 17, 2008); (ii) that “Krupinski’'s work — participating in and helping to run LEROF’s
organizing campaigns primarily contributed to the running or servicimg LEROF's core
mission,which is to organize non-union workers to increase membership for the local unions and
thus incrase market share for LIUNA as a wholel. at *7 (citations omitted)and(iii ) that“[i] n
gauging workers’ interest, deciding which workers to target for furtheug&im, assessing how
best to approach individual workers and members of the publiestdepfrom his script when

appropriate, and making recommendations to supervisors about where to conduct house calls and



whether to report legal violations at jobsjtes. Krupinski exercised independent judgment in a
variety of ways, and that he did so while carrying out major assignments in condiheting
operations of LEROF,id. at *9. The Court thus concluded that Krupinski's work as an Organizer
for LEROF indisputably satisfiedthe second and thirdlements of the test for a bona fide
administrative employedd. at*8, 9.

Finally, the Court’s resolution of the “primary duty” and “discretion and independent
judgment” issuesn Krupinski lwasnecessary to suppdtte judgmentn favor of LEROF, since
the administrativemployeetest isconjunctive LEROF had tceestablishbothelemens in order
to prevail on summary judgmentn sum, Krupinskhasalready litigatedhe “primary duty” and
“discretion and independent judgment” issoese beforeand lost. He cannot now attempt to
relitigate thenvia the expedient cdssertinglaims under state rather than federal l&mpinski
is therefore collaterally estoppdbm arguing that he did not meet the “primary duty” and
“discretion and independent judgment” requirements of the N¥blona fideadministrative
employeeexemption

The only unresolved issupresentechere then,is whether Krupinskimet the NYLL's
additional fourthrequirementby “performing under only general supervision, work along
specialized or technical lines regng special traning, experience, or knowledgevhen he
worked as a©Organizer for LEROF.12 NYCRR § 1422.14(c)(4)(iiYc). Notably,a number of
district courts in this circuit havgnoredthisfourth element, suggesting thiatontributes nothing
substantive to theest of the testSee, e.gKahn v. Superior Chicken & Ribs, In831 F. Supp.
2d 115, 11'h.1(E.D.N.Y. 2004)(noting that FLSA’s and NYLL's definitions of “administrative
employee” are “nearly identical” and “ass[ing]” that they should be interpretéd establish

identical requiremen}sKarropoulos v. Soup du Jour, L{d.28 F. Supp. 3d 518, 527 (E.D.N.Y.



2015)(“[T] he Courts analysis of the exemptions with regard to the Plaiatff_.SA claims wl
also applyto the Plaintiff's NYLL claims’); Gorey v. Manheim Servs. Corg88 F. Supp. 2d
200, 205 (S.D.N.Y. 2011) New York law governing overtime pay is defined and applied in the
same manner as the FL3A . Scarpinato v. E. Hampton Point Mgmt. Cqido. 12¢€v-3681(JFB)
(GRB), 2013 WL 5202656, at *3 (E.D.N.Y. Sept. 13, 2018)dpting report and recommendation
finding that“[b]Jecause N.Y.L.L. applies the same exemptions as the FLSA to oveptiyne. .
[plaintiff's] N.Y.L.L. claim could not prevail’) Indeed the Second Circuiseems to have
endorsedhis approachalbeit tacitly SeeRamos687 F.3cht556 n.1(“Like the FLSA, the NYLL
‘mandates overtime pay and applies the same exemptions as the F(daltihgReiseck591
F.3dat 105). Nonethelesdyecausd is a distinct element of the NYLL’s administrative employee
exemption andbecause the parties have specifichligfed the issughe Court will consider the
“special training, experience, or knowledge” requirement in conneetibriKrupinski’swork for
LEROF.

LEROF argues that Krupinsig work asan Organizer easily satisfiethis requirement
becausée and otheDrganizers “attended specialized training sponsored by LEROF in basic labor
law, union history, politics, economicand organizing techniquesind had the opportunity to
attend further training sessions offered througROF University Cornell University’s Industrial
Labor Relations School, ather organizations(Def. Mem. at 20 In addition LEROFcontends
that it relied on Krupinski and othe®rganizers to put their specialized knowledge of labor
relations, organizing techniques, and labor law to use while running demonstrafepl/af5.)
Krupinski respond§) by pointing out that he did nactuallyavail himselfof all theopportunities
for further trainingand(ii) by continuing to insist on the “repetitive” natureho$ work and the

“superficial” character of therainingthat he did attend.P{. Mem.at13.)
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The Court once again finds that the undisputed facts favor LEROF’s positideed,
however basi&rupinski’s initial trainingmay have beent was still “special trainingintended
to impart “special knowledge” about the particular needsnaureof LEROF, LIUNA, and the
general business tdbororganizing. Furthermore, the fact that Krupinski was fired bdfereas
able to take advantage of LEROF’s more advam@@ding options -the recordndicatesthat he
wanted to attend “labor collegéPl. Depo. 47:2325) — dos notmean thathe training he did
receive was not “special” or that the work he performed was not “specializadtead, the
availability of more advanced trainimdpmonstratethat Organizerdike Krupinski wereengaged
in akind of specializedvork in which they were expected continue tdouild on their initial basic
training. And he recordeaves no doubt th#trupinskirelied on hisbhasictrainingin labor law,
union history, and organizing techniquekile, for example,‘trying to organize” “ron-union
guys” by “telling them” about the “[b]enefits” of being a member of LIUNA 28:2—21) seeking
to “eliminate as many as possible ronion comparisons on the markdid. 24:11-18, and
identifying and reporting opotential health code and other legal violations atur@on job sites
(id. 39:14-24. In sum, the Court finds that Krupinski “performed, under only general supervision,
work along specialized . . . lines requiring special training, experience, [andlgkiymfwhen he
worked as arOrganizer. Consequentlyl. EROF hasestablished the fourth and final element of
the NYLL’s administrative exemption test

Therefore, mce the Court finds th&€rupinski was an exempt administrative employee as
a matter of law, LEROF is entitled to summardgment on Krupinski’s clairfor overtime wages

under the NYLL.
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B. WTPA Claim

Krupinski also asserts a claim under the-patice provision of the WTPA Effective
April 9, 2011 and extending through December 29, 2014, the WE€R&iredevery employer to
“provide his or heemployees, . .[1] at the time of hiringand [4 on or before February first of
each subsequent year of the employee’s employmenta notice containing [information about]
rates of pay .. ”.2010 Sess. Law News of N.Y. G364. The undisputed facthowthatLEROF
never provided Krupinski with such a notig®ef. 56.1 T 28; PI. 56.1 T 10XKrupinskitherefore
seeksstatutorydamagesinderSection 198 of th®VTPA, whichprovides certain remedies fan
employer’s failureo comply with the pay-notice provisioseeN.Y. Lab. Law § 198(1)(b).

However, lecauseLEROF hired Krupinski before the date that the WTPA became
effective Def. 56.1 § 284pecifying hiring date ajune 2, 201)), he was not entitled t@ceive a
paynotice “at the time of hiring."See e.g, Franco v. Jubilee First Ave. CorgNo. 14cv-07729
(SN), 2016 WL 4487788, at *13 (S.D.N.Y. Aug. 25, 20{&mployees who began working
before the WTPA took effect on April 9, 2011 are not entitledabring a claim for an employey’
failure to provide notide]”); Canelas v. A’Mangiare Inc13-cv-3630 (VB), 2015 WL 2330476,
at *5 (S.D.N.Y. May 14, 2015)sém@. As a resultKrupinski cannot seek statutory damages
under Section 198 for LEROF's failure to provide him with a pay notice when he stasiri@d.

And although Krupinski was entitled teceive a annuapay noticefrom LEROF“on or
before February first of each subsequent yeatiis employmentSection 198 provides only the
Commissioner of Labor, not employees themselva#) a cause of action to enfordkat
particularsubprovision. CompareN.Y. Lab. Law § 198(1)(b){ 1 (creating private cause of
action for “employee” to recover damages for employ&ilsire to provide notice “within ten
business days of his or her first day of employmenitith id. 2 (creating cause of action for

Commissioner to bring “[o]n behalf of any employee not provided a notice as requifdt by
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WTPA]"). Consequentlynotwithstanding the fact thatEROF admittedly violatedhe annual
noticesub-provisiorof the WTPA Section 198 does not perrHitupinskihimselfto seek statutory
damagegor LEROF’sviolation.

Without offering much in the way of statutory analysis, Krupinski resists ¢adimg of
Sedion 198 and pointso a handful of casas whichemployees recovered statutory damdges
an employer'dailure to comply with the annual notiggovision. SeePl. Mem.at 14.) The
Court’s reading of Section 198, howevéicksthat of other courtsn this circuitthat have
expresslyconsideredvhetherthe WTPA confers a private right of action for violations of that
provision. See, e.g.Yuquilema v. Manhattan’s Hero CorfNo. 13cv-461 WHP) (JLC), 2014
WL 4207106, at *11 (S.D.N.Y. Aug. 20, 2014¢port and recommendation adopté&b. 13cv-
461, 2014 WL 5039428 (S.D.N.Y. Sept. 30, 20¢Dddly, the NYLL extends this private cause
of action to employees whose employer fails to provide the initial notice ahtreibut not for
subsequent failures to furnish the annual notice in following yEa@uan Ming Lin v. Benihana
N.Y. Corp, No. 10cv-1335 RA) (JCP, 2012 WL 7620734, at78 (S.D.N.Y. Oct. 23, 2012),
report and recommendation adopiétb. 16cv-1335 RA), 2013 WL 829098 (S.D.N.Y. Feb. 27,
2013) (The pain language of the statute .canfers a private right of action upon those who do
not receive their notice at the time of hiring, but not upon those who do not receive it on er befor
February firs of any subsequent year.Blinckley v. Seagate Hosp. Grp., LLHo. 16¢cv-6118
(CJ9, 2016 WL 6524314, at *9 (W.D.N.Y. Nov. 3, 201@)T] he NYLL does not provide a
private right of action where an employer fails to provide annual notices;,raitbely provides
such a private rightf action where the employer fails to provide the notice at the time of)hire.
By contrast, in lte fewcases that have allowesimployeesto recover statutory damagese

decidingcourtsappear to have simply not considered whether Section 198 provided the employees
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with a private right of actianSeeZhi Yong Zheng v. Nanatori Japanese Rest. Colp. 15cv-
1222 RJID) (RML), 2017 WL 758489, at *5 (E.D.N.Y. Jan. 9, 201nclan v. N.Y. Hosp. Grp.,
Inc., 95 F. Supp. 3d 490, 502 (S.D.N.Y. 201But simply Krupinski offers no convincing reason,
and the Court finds none, to depart from the most natural reading of Section 198¢nehtels a
limited private right of actiofior employeego enforce the initial pay notice requirement of the
WTPA but authorizes only the Commissioner to enforce the annual pay notice requirement.
Perhaps recognizing thide plain languagef Section 198s against himKrupinski urges
the Court in the alternativeto find an impliedprivateright of actionfor statitory damages$or
employeesired before April 9, 2011 who did not recemenualpay notices (Pl. Mem.at 15.)
The Court declines to do stinderNew York law courts considethree factorsvhen determining
whethera statutemplies a privateight of action: “(1) whether the plaintiff is one of the class for
whose particular benefit the statute was enacted; (2) whether recognitionvaita pght of action
would promote the legislative purpose; and (3) whether creation of such a rigtitogoahsistent
with the legislative schenie Sheehy v. Big Flats Cmty. Day, In€3 N.Y.2d 629, 6381989)
The third factor isthe “most critical,” Mark G. v. Sabgl93 N.Y.2d 710, 72q1999), ands
determinative hereCourts applyindNew Yorklaw haverepeatedly emphasizélde legislatures
“plenary authority” over both statutoepdsandmeans- that is,“over [the] choice of goals and
the methods to effectuate themPeople ex rel. Spitzer v. Grass886 N.Y.S.2d 40, 48 (2007),
aff'd, 11 N.Y.3d 64(2008) Particularly where the legislature has specified its choice of means by
designinga complex enforcement schenmourts should hesitate tinker with the statutory
mechanism.SeeSheehy73 N.Y.2d at 63§“W here the Legislature has not been clatgby silent
but has instead made express provision for civil remedy, albeit a narroveetyriman the plaintiff

might wish, the courts should ordinarily not attempt to fashion a different remétyhnader
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coverage . . .."): Mark G., 93 N.Y.2d at 720 (no implied right of action where “[t]he Legislature
specifically considered and expressly provided for enforcement mechanisms™). Here, the WTPA
boasts just such a complex enforcement scheme: the statute includes a detailed remedies provision
that authorizes private plaintiffs to sue for certain violations and empowers the Commissioner to
bring judicial or administrative actions for others. See N.Y. Lab. Law § 198. Itis not for the Court
to inquire into the policy wisdom of the legislature’s choice to entrust the Commissioner alone
with certain causes of action. All that matters here is that the choice appears to have been
deliberate, part of a larger design that should not be lightly modified. In short, because the Court
finds that an implied private right of action is inconsistent with the WTPA’s explicit enforcement
scheme, it denies Krupinski’s request to recognize one here. LEROF is therefore also entitled to
summary judgment on Krupinski’s claim for statutory damages under the WTPA.

IV. CONCLUSION

For the reasons set forth above, IT IS HEREBY ORDERED THAT Defendant’s motion
for summary judgment is GRANTED, and Plaintiff’s cross-motion is DENIED. The Clerk of
Court is respectfully directed to terminate the motions pending at docket numbers 12 and 17, enter
judgment in favor of Defendant, and close this case.

SO ORDERED.

Dated: July 31, 2017
New York, New York K@\f
R ARD J. SULLIVAN

UNITED STATES DISTRICT JUDGE
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